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PREFACE 
TO THE THIRD EDITION. 


Ir was not the Author's intention that so long a period as 
twelve years should elapse between the present, and last, 
edition of this work. 

For this, the war and other unavoidable causes are 
responsible. 

Fortunately, however, the number of cases and the amount 
of fresh legislation has been relatively small. 

Amongst the judicial decisions attention may be drawn to 
Esa Abbas Sait v. Haroon Sait (1909), I. L. R., 33 Mad., 327 ; 
Paul v. Robson (1914), L. R., 41 IL. A., 180; Koyammu v. Kul- 
tiammoo (1919), 42 Mad., 567; and Gerrard v. Crowe (1921), 
App. Cas., 395. 

In the first-mentioned ease it is interesting to note the 
comments of the Court on section 28 (c) and section 393, 
Expl. II, of the Indian Easements Act and on the supposed 
intention of the Legislature, in the one case, to adopt a view 
rejected in Colls’ case and, in the other, to attempt to reconcile 
the conflicting opinions of English judges (sce these provisions 
and the case in question referred to and discussed on pp. 96, 
97, 476, 586 of the text). 

The second-mentioned case contains an illuminating judg- 
ment of the Privy Council explaining Jolly v. Kine (1907), 
App. Cas., 1, and interpreting the decision in Colts’ case (1904), 
App. Cas., 179. 
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In the third-mentioned case the two learned judges com- 
posing the Court unfortunately differed on the question whether, 
under section 6 of the Indian Easements Act, easements for a 
term of years, or other limited period, are confined to ease- 
ments created by actual grant or agreement, or include pre- 
scriptive easements, Abdur Rahim, J., thought that the 
Legislature intended to follow the general law in this respect 
and to exclude prescriptive easements from the operation of the 
section, whereas Phillips, J., took the view that the Act went 
further and permitted the acquisition of prescriptive easements 
for a limited period. 

The last-mentioned case defines the powers of a riparian 
owner to protect himself frcm flood, and explains previous 
decisions in this connection (see the text, pp. 275, 290). 

As regards fresh legislation, Indian Limitation Act, IX of 
1908, and the Indian Registration Act, XVI of 1908, have now 
been incorporated in the text, and the relative provisions of the 
former Act have been included in the Appendices as Appendix 
IV, These two Acts appeared just too late for similar treat- 
ment in the last edition. 

The Appendices have been revised by the insertion of 
Appendix ne as above mentioned, the deletion of Indian 
Limitation Act, XIV of 1859 (which formerly appeared as 
Appendix IT), and the substitution in Appendix UX of section 
147 of Criminal Procedure Code, Act V of 1898, for the corre- 
sponding section of the Code of 1882 in amended form. 

The work has undergone careful revision and correction, 
and is practically up to date. But two very recent deeisions 
and an omission from Note 2 on page 559 of the text have had 
to be inserted as Addenda. 

In conclusion, the Author desires to express his grateful 
thanks to Mr. W. R. Donogh and Mr. Ik. H. Monnier, both of 
the Calentta Bar, for their help in the revision of the Indian 
Acts and Regulations contained in the Table of Statutes. 

W yy. 
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PREFACE 
TO THE SECOND EDITION. 


THE flattering reception accorded to the first edition of this 
work by the English and Indian Press, and the many 
important decisions which have since appeared, encourage me 
in the hope that a second edition may now prove acceptable to 
the Indian legal community. 

The whole work has been carefully corrected and revised, 
and its original scope has been extended by the introduction of 
new topics and decisions. 

Chapters ITI, VI, VIII, and IX have been recast with a 
view to a more practical and systematic treatment of the 
subject-matter. 

To the same end, Chapter XI (dealing with the disturbance 
of easements) has undergone alteration and extension (see, in 
particular, Part III (4) (a), (D), and (¢), 1 and 11), and greater 
prominence has been given to the Indian decisions relating 
to the question of relief by injunction or damages. 

The extremely important decision of the House of Lords in 
Colis v. Home and Colonial Stores, Limited (1904), App. Cas., 
179, on the extent of the prescriptive right to light, has 
thrown into opposite camps the general law of India and the 
special statutory law of the Indian Easements Act, and 
has necessitated a revision of, and additions to, those parts of 
Chapters ITI, VIII, IX, and XI which deal with ancient lights. 

The effect of a diminution, instead of as formerly an 
enlargement, of ancient lights being to increase the burthen 
on the servient tenement, is another interesting consequence 
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Bins, 
of the same decision, and has been noticed in Chapters VIII 
and IX, 

Part V of Chapter VI has been supplemented by a refer- 
ence to the acquisition of statutory easements in England. 

Recent English decisions in [Vheaton v. Maple c& Co. 
(1893), 3 Ch., 48; Kilgour v. Gaddes (1904), 1 K. B., 457; and 
Morgan v. Fear (1906), 2 Ch., 406; (1907), App. Cas., 425, 
have necessitated additions to Chapter VII on the somewhat 
complicated question of the capacity of a tenant to acquire 
prescriptive easements either as against his own, or a different, 
landlord, or as against a tenant of the same, ora different, 
landlord, and have suggested a comparison of the provisions 
of the Indian Limitation and Easements Acts. 

I gratefully acknowledge the valuable suggestions contained 
in a review of the first edition, which appeared in the States- 
man of August 14,1904. These I have endeavoured to follow 
by adding Part V to Chapter III, on the subject of “ Party- 
walls,” and by inserting in Part I, B, of Chapter IV a short 
summary of the law relating to “ Fences,’ and a footnote on 
pp. 228, 226 developing the principle of Hawkins v. Wallis 
(1763) 2 Wis., 175. 

So, too, in accordance with the suggestion that a second 
edition of this work should contain some inquiry into the 
real meaning of the decision in Keppell v. Bailey (1834), 2 
Myl. & K., 517, I bave endeavoured in footnote form on p. 12 
to show that, whilst it is still truc that no new kind of ease- 
ment can be arbitrarily created by the owner of land, the law 
is not averse from the adaptation of existing easements to 
the requirements of scientific discovery and the progress of 
civilisation. 

| have endeavoured to make the book more of a commen- 
tary on the Indian Easements Act, and to notice the variations 
from the general law contained in that enactment. 

The Appendices remain the same as in the first edition, 
except that the Civil Procedure Code, Aet V of 1908, has dis- 
placed the Code of 1882 in Appendix X, and Appendix XII 


has been cut out. 
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I have added a Table of Statutes (English Statutes and 
Indian Acts and Regulations) and a List of Abbreviations. 
The latter shows the full titles of the reports from which the 
cases have been cited, and the periods covered by them 
respectively. 

The English and Indian cases have been brought down to 
the end of 1908, and a few later English cases in 1909 have 
been inserted as addenda. 

Finally, I must express my indebtedness to Mr. R. 
Mitchell of the Calcutta Bar for his kind assistance in 
supplying me with uotes of recent decisions reported in the 
Calcutta Weekly Notes, which I was unable to obtain in 
England. 

DFE 

Lincoun’s Inv, 

April, 1909. 
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PREFACE 
TO THE FIRST EDITION. 


THE present work is the embodiment and amplification of 
lectures delivered in connection with the Tagore Law Profes- 
sorship on the subject of Easements in british India. 

The lectures have been presented in the form of a treatise, 
with a view to greater practical utility than could have been 
obtained from preserving them in their original form, and 
have been amplified by the introduction of the cognate subjects 
of Nuisances, Rights in Gross, and Licenses (see Chapters IV 
and XII). 

Part III of Chapter l contains a geographical summary of 
the law relating to Easements in british India as it rests in 
Statute, or otherwise, in the different provinces and Presidency- 
towns. 

The whole of the English Prescription Act and Indian 
Easement Act, and the material portions of the other principal 
Indian enactments relating to Easements, have been incor- 
porated in Appendices with references to the text. 

At the head of each chapter will be found paged headings 
of its contents, and marginal notes have been inserted through- 
out the chapters themselves, corresponding to the headings. 
This expedient has been adopted as a means of ready reference 
and as a partial substitute for a lengthy index. 

The English and Indian Case Law has been brought down 
to the end of 1903, but owing to the protracted, though 
unavoidable, delay in going through the press, the only means 
of including the more recent cases has been in the form of 
Addenda, and an Appendix containing a summary of the more 
important English rulings. 
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In this connection, and in reference to pages 80, 81, 85, to 
S7 of the text, should be specially noticed the very important 
decisions of the Appeal Court in Warren v. Brown (1902), 
1 K. B., 15 (reversing Wright, J., and overruling Lanfranchi v. 
Mackenzie and Dickinson v. Harbottle), and in Home and 
Colonial Stores, Limited v. Colls (1902), 1 Ch., 302, on the 
question of what amounts to a substantial interference with 
ancient lights. Sce Appendix XII, Case Nos. (2) and (3). 

Further, the recent case of Cowper v. Laidler (1903), 
2 Ch., 357, forms an instructive and interesting addition to 
the text in Chapter XI on the subject of relief by damages or 
injunction. See Appendix XII, Case No. 9. 

The subject of Easements in British India has been dealt 
with from a practical, as well as an academical, point of view, 
and frequent and sometimes lengthy quotations have been 
made from English and Indian anthorities in the hope of 
making the work not only of interest and value to students of 
law, but also of utility to the higher branches of the legal 
profession and to practitioners in the lower courts of the 
mofussil where extensive reference to law reports is impossible. 

My thanks are specially due to Mr. P. O’Kinealy of the 
Calcutta Bar for his valuable advice and assistance, at all times 
most kindly and freely given, in the preparation of this work 
and the lectures on which it is founded. 

I must also express the obligation I am under to Mr. 
Justice Henderson of the Calcutta High Court, and to Mr. 
Knight and Mr. J. G. Woodroffe of the Calcutta Bar, for 
having given me the benefit of thei advice and experience on 
various matters connected with the text and scheme of the book. 

L have further to acknowledge the assistance I have derived 
from such standard English works as Gale on “ Easements ” 
and “The Law of Ikasements ” by Mr. J. L. Goddard. 

In conclusion, I must thank Mr. R. Mitchell of the Calcutta 
sur for his assistance in the correction of a large portion of 
the proofs and for supplying me with notes on the Indian 
cases for 1903, top 

IeLruary, 1904. a 
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ADDENDA 





Page 62, note 5, after “ Joy-Doorga Dassia v. Juggernath Roy (1871), 15 W. R., 


1) 


295,” add “ Lal Bahadur v, Rameshwar Dayal (1921), I. L. R., 43 All., 
345.” 


103, note 11, add “ And see Lal Bahadur v. Rameshwar Dayal (1921), 


I. L. R., 48 All., 345.” 


331, note 2, add “ This rule has recently been applied to the case of a laid 


water pipe, see Westwood v. Heywood (1921), 2 Ch., 130.” 


345, note 1, after “Chunilal v. Manishankar (1893), I. L. R., 18 Bom., 616,” 


add * Westwood v. Heywood (1921), 2 Ch., 180,” and after “‘ Browne v. 
Flower (1911), 1 Ch., 219, 225,” add “ Applied in Westwood v. Heywood 
(T921), 2 Ch., 130.” 


304, note 1, add ‘ This decision has been recently applied in Westwood v. 


Heywood (1921), 2 Ch., 180, which was the case of a laid pipe conveying 
water from the quasi-servient tenement to the quasi-dominant 
tenement.” 


009, note 2, after first reference add “ A similar principle has been applied 


in India in a case where non-user for a series of years of an easement 
aque ducende was due either to the refusal of Government to sell 
the water or to the absence of water in the source of irrigation, see 
Tiruvenkatachar v. Desikachar (1908), I. L. R., 31 Mad., 532.” 
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Part [.—Lasements generally. 


Apart from the ordinary rights of ownership in land and Nature of 


the relative or absolute obligations by which such rights are 
generally limited, the law permits the acquisition of certain 
other rights, and the imposition of certain other obligations, as 
ancillary to, and restrictive of, the use and enjoyment of 
land. 

Such rights and obligations differ from the ordinary rights 
and duties of ownership m their want of mutuality and their 
capability of exact definition, and derive their distinctive 
character from the well-defined restrictions they impose upon 
the indefinite power of user which is of the essence of ordinary 
ownership in 1ts widest sense. 

It is in this capacity for exact linitation and in the pre- 
cisely defined correlation of obligations on the one part to 
rights on the other, that the true significance of an Lasement 
hes. 

There must be a breaking off, or subtraction of, a mght or 
rights from the dominion or full ownership of some person, 
and the annexation of such subtracted right, or rights, to 
the dominiunt of another person, for the beneficial or necessary 
enjoyment of that person’s property. 

It is of the essence of an easement not only that it should 
be appurtenant to land, but that it should be associated with 
two tenements, one, the tenement to which the right is 
appurtenant, called the “ Dominant Tenement,” ! the other, 
the tenement upon which the burthen is imposed, called the 
“Servient Tenement.” 2 

Such burthen consists in the obligation either to suffer 
something to be done (servitus patiendi), or to refrain from 
doing something (servitus non faciendi), on the servient tenement 
for the advantage or benefit of the dominant tenement. 





tC — = — oe = —- - — 


1 “ Tenement ? is the word used in express the same thing. See further, 
English law, “ Heritage” is the word afra, Chap. 11. 
used in the J, E. Act, V of 1882, s. 4, to 2 Ibid. 


Easements. 


Profits a 
Prendre. 


Differences 
between ease- 
ments and 
profits à 
prendre, 


(4) 


As familar instance of casements may be mentioned rights 
of way, rights to the passage of light, air, and water. 

Taking a right of way as a familiar casement and applying 
thereto foregoing observations on the general nature of the 
right, we find that where a man acquires an casement of way 
over his neighbour's land, or, m other words, the right of 
passing and repassing over it, he, to that extent, abstracts a 
portion of the exclusive rights of ownership existing in his 
neighbour and adds them to his own. 

Rights appurtenant to land which are supplemented by 
the right to enjoy the profits of the land over which they 
are exercised are called Profits à Prendre. 

As instances of profits a prendre, may be given the right 
of one person as the owner of a certain house or farm to graze 
his cattle on another person’s field, to take for use in his own 
house by himself and the members of his household the fish 
out of another person’s tank, or to take stones from another 
person’s land for the purpose of mending his roads. 

A profit à prendre has been described in English law as 
something taken from the soil,! or as the right to take a part 
of the soil, or the produce of the soil.” 

This definition serves to mark certain well-defined dis- 
tinctions between easements and profits à prendre. 

Thus, whilst an casement, pure and snuple, is merely 
the right appurtenant to land to do something, or require 
something not to be done, on the land of another, a profit 
à prendre is not merely the privilege to do, but the right to 
take and use, and is, therefore, something more than an 
easement.’ 

Further, while an easement can never import an interest 
in land, a profit à prendre which gives a right to take away 
a portion, or the produce, of another's soil, may be said to 
that extent to be an interest in land, or a possessory right.4 


1 place ve Ward (1855), d E. & B., 3 See Milzyerald v. Lirbank (1897), 2 
TOL; MEL. J. QO. B., 158, Ch. at p. 101. 
2 Manning v, Wasdale (1836), 5 A. & 3 Ibid. 


E., ToS (70); GIJN G., 59. 


( 5 ) 


Moreover, a profit à prendre, considered as a right, is an in- 
corporeal hereditament equally with an easement, but con- 
sidered as a tangible thing taken from the soil is a corporeal 
thing. 

Another point of difference between profits à prendre and 
easements is that the former cannot, but the latter can, be 
claimed by virtue of a custom.! 

Further, unlike an easement proper, an exclusive profit a 
prendre, such as a right of fishing, is capable of being trespassed 
upon.? 
jt is upon these distinctions that the separate existence of 
profits à prendre m English law is founded. 

Though distinguishable from Easements in the above Resemblanee 
respects, profits & prendre are analogous thereto in the sense To 
of being associated with two tenements. As an easement is profits à 
a right to do something upon, or'over, another’s land in respect Prete. 
of the land of the person exercismg the right, so a profit à 
prendre must be not only something taken, or the right to take 
something, from the soil of another, but also something to be 
used, or the right to use something, on, or in relation to, the land 
of the person who takes it. In other words, these two classes 
of rights possess the common feature of bemg what are called 
“rights appurtenant,” that is, nghts annexed to one tenement 
and imposing obligations on another. 

Thus it has been said that “the owner of an estate may 
‘claim, as appurtenant to that estate, a profit to be taken m 
“the land of another, to be used upon the land of the party 
claiming the profit.” 3 

Rights falling short of the requisite standard of easements 
or profits & prendre by being unattached to the land of the 
person clamung to exercise them, are usually called “ Rights in 
Gross ” and “ Profits in Gross.” # 

The separation in English law of easements and profits a Fusion of 


profits a 
— prendre in 





1 See further, Chap. IV, Part I, B (1). 3 Per Erle, C.J., in Bailey v. Stephens easements in 
2? See Baban Mayacha v. Nagu (1862), 12 C. B. N.S. at p. 108. Indian law. 
Shravucha (1876), I. L. R. 2 Bom. 45, 4 See further as to Rights in Gross, 


54, and Chap. IV, Part 1, B (3). infra and Chap. IV, Part I1, A. 


Definition of 
“ Easement ”’ 
in English 
law. 


( 6 ) 


prendre has not been adopted by the Indian Legislature. Both 
the Indian Limitation Act? and the Indian Easement Act ? 
treat profits à prendre as included in Kasements.? 

At this point it will be convenient to notice the definition 
of “ Easement ” in English law and as contained in the Indian 


Acts relating to Easements. 


According to English law, an easement is a privilege with- 
ont profit,4 acquired in respect of one tenement by the owner 
thereof. whereby the owner of another tenement is restricted 
in the full enjoyment of the rights incident thereto to the 
extent of being obliged to suffer, or not to do, something thereon 
for the advantage or benefit of the former tenement. 


er A IT 
¢ 


l Now, Act IX of 1908, s. 2 (5) 
(formerly Act XV of 1877, 8.3), App. 
IN, 

2 Aet V of 1882, s. s App. VII. 

3 See Chundee Churn Roy vw. Shab 
Chunder Mundul (1880), I. L. R., 5 Cal.. 
945; 6 Cal. L. R., 269. Jt does not 
cicarly appear on what ground the 
fnsion was intended to rest: whether 
in this respeet the continental system 
of jurisprudence was considered prefer- 
able to the English, or whether iè was 
thought unnceessary, as a matter of 
codification, to treat as separate two 
classes of rights between which thete 
was asserted to be but a slender 
distinetion, and that a distinetion not 
always observed. “This ” (referring to 
the eplunation to s. 4 of the Indian 


Kascments Act, including profits A 
prendre in easements) “though in 


‘Ceonformity with continental systems 
‘of jurisprudence, is in contravention 
e of the English law, which reckons, for 
“instance, as un casement, the right to 
“tanke water from a spring on your 
land, dort that 
to a right to take grass or 
gravel? © (See Indian Basement Bill; 
Statement of Objects nnd Reasons, 
Gazette of India, July ta Dec. 1850, 
Part V, p. 4786.) As a general proposi- 
tion, this rust be taken as subject to 
the condition that the spring is the 
of the 


e neighbour's denies 


Hane 


tt 


product geryient tenement 


A 


and, therefore, the private property 
of ihe servient owner. Jf the spring 
is one flowing from a distanee and 
is supplied or renewed by nature it ean- 
not be the subject. of property, but is res 
nullius, and the right of strangers totake 
water from it eannot be exereised mm- 
less there is an additional right by ease- 
ment, or otherwise, to go on to the 
particular land in order to get to it, 
Race v. Ward (1855), 4 E. & B., 702; 
24 L. J. Q. B., 153; Dalban Mayacha v. 
Nagu Shravucha (1876), I. L, Rao 2 
Bom., 5ł, 52. Jf the spring is one 
which cannot be the subjeet of property, 
it follows that it eannot be the subject. 
of an easement which is a right or 
privilege affecting the property of 
another. 

4 This marks a point of difference 
between caseinents and profits i prendre 
in English law. See also Peers v. Lacy 
(1695), 4 Mod.. 355, where it was said 
that * the word f easement.’ is known in 
“the law: it is defined in the terms 
“thereof; it is a genus to several 
“t species of liberties which one man 
“may have in the soil of another with- 
out elaiming nny interest in the 
“land itself. It was held to be a good 
‘oustom for an inhabitant of a certain 
‘parish to have a way over another 


tt 


“anan`s pround beeanse it is an case- 
ement and no profit” 
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The former tenement is called the “ Dominant Tenement,” 
and the latter the “ Servient Tenement.” 

Briefly, therefore, an easement is a right which the owner 
of the dominant tenement has in, or over, the servient tenement 
for the beneficial enjoyment of his land. 

In Hill v. Tupper, Martin, B., deseribed an casemont as Milly. Tupper. 
a right ancillary to the enjoyment of land.! 

The definition of “ Kasement’’ contained in section 2, Indian Limi- 
sub-section (5) of the Indian Limitation Act, IX of 1905,° is oe ae i. 
as follows :— 2 (5), 

“ Easement includes a right not arising from contract 
“by which one person is entitled to remove and appropriate 
“for his own profit any part of the soil belonging to another, 
“or anything growing in, or attached to, or subsisting upon, 
“the land of another.” 

This definition which practically follows that contained in 
the corresponding part of section 3 of the repealed Act of 1877, 
extends the meaning of Easements beyond that assigned to 
them in Enghsh law by including profits à prendre. 

Section 4 of the Indian Easements Act4 defines “ Easement ” 
as follows :— 

‘“ An easement is a right which the owner or occupier 
“of certain land possesses as such for the beneficial enjoy- 
‘“ ment of that land to do and to continue to do something 
“or to prevent and to continue to prevent something being 
“ono in, or upon, or in respect of, certain other land not his 
owl” 


99 46 


Indian Ease- 
ments Act, 
s. 4, 





1 (1863) 32 L. J. Exch., 217 (219). 

2 See App. IV. The present Act, 
which has repealed the Indian Limita- 
tion Act, XV of 1877 (see s. 32 and 
Third Schedule). extends to the whole 
of British India (s. 1 (2)). with the 
reservation that s. 2 (5), and ss, 26 and 
27 shall not apply to cases arising in 
the territories to whieh the Indian 
Easements Act, 1882, may for the 
time being extend (s. 29 (3)), as to 
whieh see infra. 

3 Chundee Churn Roy v. Shib Chunder 


Mundal (1880), I. L. R., 5 Cal, 945; 6 
Gallo Jin ag RUN 

4 At first in force only in the 
Presideney of Madras, the Central 
Provinces and Coorg, but extended by 
Act VIII of 1891 (see App. XI), to the 
Presideney of Bombay, and the North- 
Western Provinces and Oudh (now 
called the United Provinces), and on 
the 13th October, 1897, to Ajiner- 
Merwara by notification under s. 5 of 
the Seheduled Distriets Act, NIV of 
1874. 


Result of 
Indian defi- 
nitions, 
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The explanation to the section includes in the expression 
land” things permanently attached to the earth, in the 
expression “‘ beneficial enjoyment,’ possible convenience, 
remote advantage and even a mere amenity, and in the ex- 
pression “ to do something,” the removal and appropriation 
by the dominant owner of any part of the soil of the servient 
heritage, or anything growing or subsisting thereon. 

This has the same effect with reference to profits a prendre 
as the mterpretation of “ Easement ” in the Indian Limitation 
Act. 

The words “ possible convenience, remote advantage, or 
even a mere amenity ” included in the term “ beneficial enjoy- 
ment,” appear to open the door to other forms of easements 
besides those recognised by the English law. 

What these new forms of easement may be, 1s a matter 
which is open to question, no cases having arisen on the subject. 
It is to be regretted that none of the illustrations to the section 
throws any light upon the possible application of such words, 
and the matter must therefore remain m doubt until set at 
rest by judicial or legislative authority. 

It is possible that the words “a mere amenity ”? were in- 
tended to cover what may be called an easement of prospect, 
that is to say, a right to have a particular view unobstructed. 
The English Jaw has refused to recognise such a right as an 
casement, distinguishing between matters of utility and 
necessity, and those of mere pleasure.! And this would appear 
still to be the law in Bengal and other parts of India to which 
the Indian Easements Act does not apply.? 

The foregoing definitions show that easements in India 
are capable of bemg exercised not only over actual land itself, 
but over things permanently attached to the land, such as 
houses or buildings of any kind, or over anything growmg on, 


te 


a 


1 dreds Case (1738), 9 Cokes Rep., Cel, in Bagram v. Whetlranath Kar- 
GBS; AUAN v. domh (\752), 2 Jonwal (1965), 3 B. L oR, OTC 
Ves, Sena 153; and see dation v. YS (16) (52). See Further, Chap, IV, 
Angus (18851), 6 App. Cas., al p. S21. Mart I eeal 8 

2 See the observations of Ponecock, 
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or attached to, or subsisting upon, land, such as woods, tanks, 
or rivers. 

The Transfer of Property Act (IV of 1882) contains certain 
provisions relating to easements which will be hereafter con- 
sidered,! but these do not include a definition of easements. 

Nor is the term “ Hasement”’ defined in the General Clauses 
Act. 

There are certain rights (which may be called “ Rights in Rights in 
Gross”) analogous in some respects to easements, but in other 7° 
respects differmg materially therefrom, in connection with 
which the term Masements in Cross has sometimes been used 
as a mode of expression merely, and not as designating a 
class of rights known to the law, for the term [asements in 
Gross 18 Clearly a legal inaccuracy and a contradiction in terms. 

As distinguished from easements one of the maim featnres 
of these rights is their independence of a dominant tenement.? 
Their enjoyment is altogether irrespective of the possession or 
ownership of land.’ 

Moreover, such rights being unconnected with the enjoyment 
or occupation of land cannot be annexed as incident, to it.4 
They are merely personal. rights, and are, therefore, unlike 
easements,® incapable of assignment. 

In the case of Rangeley v. The Midland Railway Co., Lord Rangeley v. 
Justice Cairns clearly pointed out that there can be no such Pn j 
thing as an Easement m Gross. 

It will be of advantage to use his own words. He said:7 
“There can be no easement properly so called unless there be 
“ both a servient and dominant tenement. It is true that im 
“the well-known case of Doraston v. Payne, Mr. Justice Heath 
“is reported to have said with regard to a public highway that 
“the freehold continued in the owner of the adjoining land 
“subject to an casement in favour of the public, and that 


meas e 


1 See infia, Part II, F, and Part UI, 





161 (187): 19 L.J. C. P., 315 (319). 


Chaps. II and VI. 4 Ackroyd v. Smith, ubi sup. 

2 Runyeley v. The Midland Ry. Co. 5 Ibid. ; Thorpe v. Brumfitt (1873), 
(1868), L. R., 3 Ch. App., 306; 37 L. L. R., 8 Ch., 650 (655). 
JAC. 313. 6 (1868) L. R., 3 Ch. App., 300: 


3 Ackroyd v. Smith (1850), 10 C. B. 7 Ibid. at p. 310, 
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“expression has occasionally been repeated since that time. 
“ That, however, is hardly an accurate expression. ‘here ean 
“ þe no such thing according to our law, or according to the 
“ Civil Law, as what I may term an Basement in Gross. An 
“easement must be connected with a dominant tenement.” 

Familiar instances of a Right in Gross is a private right of 
way unconnected with a dominant tenement,! and a public 
right of way.? 


Profits a Rights unattached to the land of the person claiming 
prendre in : : ` 
gross, them, but otherwise resembling profits à prendre, are called 


Profits à Prendre in Gross. 

‘Thus the owner of land may grant to a man and his heirs 
the right to take all the wood or all the grass that shall grow 
upon the land of the grantor. The excercise of this right. 
urespective of a tenement belonging to the grantee, would 
bring it within the category of profits à prendre in gross.3 

And as a right in gross cannot be claimed as appurtenant 
to land and is, therefore, no easement, because it is wholly 
unconnected with a dominant tenement and its necessities, 
so profits & prendre in gross are similarly distinguishable from 
profits & prendre which are appurtenant to land and limited 
to the needs of a dominant tenement.4 

Acquisition of | In connection with the acquisition of easements, a distinction 

easements. ig to be observed between Easements and what are called 
“ Natural Rights.” Easements are acquired through the act or 
presumed act of man, whereas natural rights, as will hereafter 
be seen, are by law annexed to land, and are enjoyed ex jure 
nature without the aid or intervention of man by every owner 
of land. 

In British India easements may be acquired— 

(1) By grant or covenant, express, implied, or presumed ; 
(2) nnder the Indian Limitation Act and the Indian 


1 Ackroyd v. Smith, ubi sup. CRONIN O87 + Stel). Cee 


— u -— i 
ee 


2 See infra under “ Publie Rights of 4 Bailey v. Stephens ; Shuttleworth v. 
Wiy, and Gilap. ins Part MEA (2). Le Fleming, ubi sup. 
3 RBuiley v. Stephens (1862), 12 C. B. 5 Infra, under ‘ Natural Rights,” 


Neo, Ole SIL we Ge. 226. Seaman and Chap. V. 
Shuttleworth v. Le Fleming (1865), 19 
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Easements Act by use or enjoyment of the right 
for a period of years or independently of such 
Acts by prescription ! ; 

(3) by virtue of a custom : 

(4) by will; 

(5) by virtne of a legislative enactment. 

These modes of ereation and acquisition of easements will 
be fully discussed hereafter. 

It has been said that there may he as many Easements Variety of 
“as there are ways whereby the liberty of a house or tenement no 
“may be restrained in favour of another tenement, for hberty 
“and servitude are contraries, and the abatement of the one 
“is the being or enlarging of the other.” 3 

But though to every burthen there is a correlative benefit, How limited. 
and it is, in one sense, true to say that to limit the number of 
burthens and benefits which ean be imposed on, and annexed 
to, land, may be unduly to restrain the freedom of ownership 
and the enjoyment of property, yet the law does limit the 
number of easements to certain well-known and well-defined 
nights, and will not permit obligations of a novel and fanciful 
character to be created so as to pass with the servient tenement 
to any person into whose occupation the servient tenement 
may come,4 

This limitation is based on grounds of expediency. All 
validly created easements, in the sense of nghts legally appur- 
tenant, he m grant, and the benefit and burthen of them pass 
with the dominant and servient tenements as incidental to the 
ownership of land. To place unusual and unknown rights and 
obligations on the same level would be seriously to affect the 
value of land as a marketable commodity and curtail its utility. 





1 A corporation can prescribo as (1850), 10 C. B., 164 (188); 19 L. J. 
well as a privato individual, see Att- C, P., 315 (319); Hill v. Tupper (1863), 
Co enad (1902), 1 K. B. 690; 2 H. & C., 121; 32 L. J. Exch., 217; 
Mercer v. Denne (1904), 2 Ch. 534, 556.  Leeeh v. Sehweder (1874), L. R., 9 Ch. 

Eo and Chap. IV, Part T, B App., 463 (475); 43 L. J. Ch., 487 
(1), Chap. VI, and Chap. VII, (491). 

3 Gale on Easements, 9th Ed., p. 26. ë But though the gate is closed on 

4 Keppel v. Bailey (1834), 2 Myl. the creation of novel and fanciful 
& K., 517 (535): Ackroyd v. Smith easements, the law has never shown 
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Keppell v. 


Be In Keppell v. Barley, which is a leading case on the subject, 
ailey, 


Lord Chancellor Brougham said :2 “ There are certain known 
“incidents to property and its enjoyment; among others, 
“certain burthens wherewith it may be affected, or rights 
“which may be created and enjoyed over it by parties other 
“than the owner; all which incidents are recognised by the 
“law... . 50 m respect of enjoyment, one may have the 
“portion and the fee simple, and another may have a rent 
“issuing out of it, or the tithes of its produce, or an easement, 
“as a right of way npon it, or of common over it. And such. 
“last incorporeal hereditaments may be annexed to an estate 
“which is wholly unconnected with the estate affected by the 
‘easement, althoneh both estates were originally united in the 
“game owner, and one of them was afterwards granted by him 
“with the benefit, while the other was left subject to tho 


“ burthen. 


All these kinds of property, however, all these 





itself averse from the adaptation of 
existing and recognised easements to 
new and improved conditions of life, 
such, for example, as owe their existence 
to the requirements of a higher civilisa- 
tion, to scientifie discovery, or to the 
growth and development of trade (see 
the observations of Lord St. Leonards, 
L.C., in Dyce v. Lady James Hay (1852), 
l Macy. Se. App. at pp. 312, 313. And 
similar observations have been applied 
to the case of a custom, See Mercer v. 
Denne (1904), 2 Ch. 534, 553: (1905), 
2 Ch. 538, 581, 585, 586. Instanees of 
this adaptation under the sanetion of 
the law are to Le found in the applica. 
tion of the easement of support of 
a building by land to the ease of a 
sewer earried through private property 
by a publie body statutory 
powers (Gale, 9th Ed.. p. 112, note (hi)) ; 
in the casement whieh permits the dis- 


under 


charge of sewage on to anothers land or 
into a private stream; in the waydeaves 
whieh Gas and Water Compuuries are 
permitted to purchase from private land- 
and Will 
Law relatingto Gas and Water,” Sth Ed., 
245, 24); in the way-leaves and other 


owners (Michiel on “Phe 


modified easements which may be 
acquired for the purposes of an Electric 
Lighting undertaking (Will on “ The 
Law relating to Electrice Lighting, 
Traction and Power.” 3rd Ed., 56, 58, 
101, 106, 107, 133, 212); and, generally, 
in the recognition of the right of 
Railway Companies and other public 
bodies by implied grant to all such 
easements as are neeessary to the 
reasonable enjoyment of the land 
acquired by them having regard to 
the purposes of the acquisition, See 
Caledonian Railway Co. v. Sprot (1857), 
2 Maeq. Se. App. 449; /liot v. North 
Kastern Railway Co. (1863), 10 H. L. C. 
333; Serff v. Aeton Local Board (1586), 
31 Ch. D. 679. It is tme that force of 
cirewnstanees usually obliges a way- 
the right to łay pipes or 
lines) to be the subject of bargain 
between the undertakers the 
private owner, but it seems that it is 
none the less a vahdly ereated eascinent 
when purchased, to which the usual 
incidents of an easement will attach 
(Michael and Will, ubi sap. 213) 
boCTS38) 2 Niel. XN. 517. 
2 hel nt p.e 535, 


leave (i.e. 


and 
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“ holdings, are well known to the law and familiarly dealt with 
“by its prmeiples. But, it must not be supposed that incidents 
“of a novel kind can be devised and attached to property at the 
«fancy or caprice of any owner. It is clearly inconvenient 
“both to the science of the law and to the public weal that 
such latitude should be given... . Great detmment would 
arise and much confusion of rights, if parties were allowed to 
invent new modes of holding and enjoying real property, and to 
inipress upon their lands and tenements a peculiar character, 
which should follow thein into all hands however remote.” 

And in the well-known case of Ackroyd v. Smith,! Cresswell, Ackroyd v. 
J., said: “It is not in the power of a vendor to create any ule 
rights not connected with the use or enjoyment of the land 
and annex them to it: uor can the owner of land render it 
subject to a new species of burthen, so as to bind it m the 
“ hands of an assignee.” ? 

But although an unknown and unusual obligation cannot be No limit to 
attached to land so as to pass with it into whatever hands the vas Cee 
land may go, there is nothing to prevent a grantor binding between 
himself by covenant to allow any right he pleases over his eee 
property.’ 

For example, a covenant that a person shall have an 
uninterrupted view from a drawing-room window is not a 
covenant which cau be attached to land so as to bind it im 
the hands of the covenautor’s assignees. Such a right, though 
enforceable by the covenantee against the covenantor, is of no 
avail against the covenantor’s assignees unless they took with 
notice of the right. In Leech v. Schweder, Lord Justice Leech v. 
Mellish said: “ Where the right comes into existence by Seere 
“covenant, the burthen does not run at law with the servient 
“ tenement at all; but a Court of Equity says that a person 
“who takes it with notice that such a covenant has been made, 

“shall be compelled to observe it. That is the ordinary case 





1 Ubi sup. ubi sup; see also, Browne v. Flower 
210U.B.at p. 188; 19L.J3.C. Prat (1911), 1 Ch. 219, 227. 
p- 319. a(1S71), L R 9Ch, App. at p. 175; 


3 Hilly. Tupper; Leech v. Schweder, 43 L. J. Ch. at p. 491. 
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“ where there is such a covenant as I before referred to, that 
“a person shall have an uninterrupted view from his drawing- 
“room window, because the law will not allow the owner of 
“land to attach an unusual and unknown covenant to the 
“and, so that a man, who buys the property in the market 
“without knowing that it is subject to any such burthen, 
“would find that some previous owner had professed to bind 
“all subsequent owners by an obligation not to obstruct the 
“view which somebody celse would have from the windows 
“of Ins house. In such a case as that, though the man 
“who makes the covenant is hable, yet those claiming under 
“him are not lable at law; but the Court of Equity says that 
“if a purchaser has taken the land with notice of that contract, 
“it is contrary to eqmty that he should take advantage of that 
“rule of law to violate the covenant. But in the case of a 
“orant of a well-known easement, such as a right to light, 
‘or a watercourse, or a right of way, or any of the numerous 
“easements which are well known to the law, when they are 
“once validly created the right passes at law, and the owner 
“or occupier of the dominant tenement may maintain an 
“action agamst the occupier of the servient tenement if the 
“right is interfered with.” 

Easements conveniently fall into two prmeipal classes 
according to their nature and the manner of their enjoyment, 
affirmative ” and “ negative.” 

Having regard to the obligation on the servient owner 
either to suffer something to be done, or not to do something, 
on, or over, the servient tenement, the classification of case- 
ments under “affirmative” and “ negative” appears to 
provide a practical and useful division of the subject and to 
be founded on a logical basis. 

Moreover, this division of the subject was borrowed by 
the Hnghsh law from the Civil Law as comprehending the 
most practical classification of easements, and until nearly the 
middle of the nineteenth century remained unsupplemented. 

In the edition of 1539 of Gale on Basements is found 
the first mention of a further division of cascments mito 
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“ Continuous ” and “ Discontinuous,” “ Apparent” and “ Non- 
apparent.” 
editions of the work, and has been adopted iun the Indian 
Easements Act in which connection it will presently be noticed. 

This division of the subject appears to have originated in 
the year 1804 in the Code Napoleon, and in this connection it 
will be of advantage to quote the words of Lord Blackburn in 
the case of Dalton v. Angus.) ‘ Those who framed the Code 
‘ Napoleon had to make one law for all France. To facilitate 
“their task, they divided servitudes into classes, those that 
“were continuous and those that were discontinuous, and 
‘those that were apparent and non-apparent (Code Civil, 
“ Arts. 688, 689). Those divisions and the definitions were, as 
“far as I can discover, perfectly new, for though the difference 
“between the things must always have existed, I cannot find 
“any trace of the distinction having been taken in the old 
“ French law, and it certainly is not to be found in any English 
‘authority before Gale on Easements in 1839.” 

One of the results of the French legislation founded on 
this division was a change in the French law of Basements 
relating to continuous and discontinuous easements. ‘This 
change was not, and has never been, received in English law.? 

Affirmative Easements have been defined as those which 
entitle the dominant owner to make active use of the servicnt 
tenement, or to do some act which, in the absence of an ease- 
ment, would be a nuisance or a trespass.’ 

Negative Easements have been defined as those which 
restrain the servient owner from exercising an ordinary right 
of ownership over his land.4 

In other words, an affirmative easement may be described 
as a right to use in a given manner the servient tenement, and 





1 (1881) 6 App. Cas. at p. 821, 

a ibid. 

3 Sweets Law Dict., p. 303, This 
was the positive servitude in Roman 
law whieh, in respect of the owuer, was 
said to consist in paticndo ; t.c. in his 
duty to forbear froin molesting the 
other in the given user of the subject, 


Austin, Juris., 3rd Ed., Vol. II, p. 838. 

4 Ibid, This was the negative servi- 
tude in Roman law which, m respect of 
the owner, was said to consist în non 
facicndo ; i.e. in his duty to forbear 
from using the subject in the given 
manner or mode, Austin, Juris., ubi 
sup. 


** Contin- 


The same division appears in the subsequent wus and 


* Diseon- 
tinuous,” 

“ Apparent ” 
and ** Non- 
apparent.” 


Definition of 
Affirmative 
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a negative casement may be deseribed as a right in the 
dominant owner to a forbearance on the part of the servient 
owner from using the servient tenement in a given manner.! 
Divisions The terms “ affirmative’ and “negative” in reference to 
eee ree easements were made use of in the former Limitation Acts, IX of 
Indian Limie 1871 and XV of 1577, sections 26 and 27 respectively. They 
tation Acts. F , : aay: 
are found in the same connection in the present Limitation 
Act, IX of 1908, section 26 (1).? 

The terms “ continuous ” and “ discontinuous,” “ apparent ” 
and * non-apparent ” are used in the Indian Easements Act 
for the division of easements, but no mention is made im the 
Act of the terms “ affirmative ” and “ negative,” although they 
were contained in the bill of 1579,3 and the bill introduced on 
the 6th November 1880.4 

Continuous To borrow the definitions given in section 5 of the Ease- 


and Discon- i a a | 
See Pace, Ments Act,> “a continuous easement is one whose enjoyment 
tinuous Pasc- ’ \ 


ments, “is, or may be, continual without the act of man.” 

Judian Ease- cí one ee ee P T À BE 
is AE, A discontinuous easement,” on the other hand, * is one 
s. 5. “that needs the act of man for its enjoyment.” 


Ilustration (4) to the above section provides as an instance 
of a continuous easement the right annexed to a particular 
person's house to receive light by the windows without obstruc- 
tion by his neighbour. An easement of drainage is also within 
the definition of a continuous casement.® 

As an instance of a discontinuous easement, Illustration (b) 
gives a right of way annexed to one person's house over another 
person's land. Another instance of a discontinuous casement 
is the right to draw water. 

Apparentand = Section 5 of the Indian Easements Act defines Apparent 
Nowapparent ond Non-apparent Easements as follows :— 


Kasements, . 
Indian Fasc- “An apparent Kasement is one the existence of which 1s 
ments Act, 
8. 0. is 
1 See Austin, Juris., ubi sup., und 1 Sees, Fat p. 476, Gazette of India, 
Dalton v. Angus (1851), 6 Npp. Cas. at 1880, July to December, Part V, 
p. 17B, per isry, J. & See Ago yl. 
+ pee App. iV. 6 Chintukindy Uarvatamma v., Lanka 


3 One of the six codifying bills hid  Sunyase (1910-11), LLE Re, Jia: 
before the Indian Law Commission, 57. 
1879, sec s. J. 
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“ shewn by some permanent sign which, upon careful inspection 
“by a competent person, would be visible to him,! 
“ apparent easement is onc that has no such sign.” 

According to section 6 of the Indian Easements Act,? an 
easement may be permanent, or for a term of years or other 
limited period, or subject to periodical interruption, or exercis- 
able only at a certain place, or at certain times, or between 
certain hours, or for a particular purpose, or on condition that 
it shall commence, or become void, or voidable, on the happen- 
ing of a specified event, or on the performance or non- 
performance of a specified act. 

Instances of limited easements occur in rights of way. 
A man may have a nght of way for agricultural purposes 
only. Such a ight is hmited as it is not a right for all pur- 
poses,? and a man may grant a way for all purposes except 
that of carrying coals.4 A right of way can also be granted 
subject to periodical obstruction or destruction by the grantor. 
In an old ease if was held that “if a man have a right of 
“way through another man’s house, he cannot use it at 
“unreasonable hours, nor bring an action for stopping the 
“way without notice and request to have it opened.” 5 

It has been said that inconsistent- easements cannot 
co-exist.6 

In this respect easements and natural rights are alike 
though the similarity springs from different causes. 

Natural nights, otherwise inconsistent, are through the 
operation of their legal origin, limited by each other so as 
to obviate such inconsistency.” 


A non- 





1 Taken from Pyer v, Carter (1857), 1 
H. & N. 916 (922), where it was said 
that by “ apparent signs” must be 
understood not only those which must 
necessarily be seen, but those which 
may be seen or known on a careful 
inspection by a person ordinarily 
eonversant with the subject, 

2 See App. VII. 

3 Jackson v. Stacey (1816), Holt N. P. 
455; and see Brunton v. Hall (1841), 


ESE. 


mm 


I Q. B.. 792. See further on this 
subjeet, Chap. VHT, Part I, C. 

4 The Marquis of Stafford v. Coynby 
(isa )wo ete c.. 207 3 und see Chap. 
Y LCairt I, C. 

5 Tomlin v. Fuller (1681), 1 Mod., 27. 

6 See this subjeet fully eonsidered in 


Goddard on *“ Easements,” 7th Ed. 
p. 35. 
7 Sce infra under “ Inconsistent 


Natural Rights.” 
9 
ad 
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Indian Ease- 
ments Act, 
sS. 6, 
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Where, for example, two adjoining landowners possess 
natural rights in water neither riparian owner can use the 
water in such a manner as to interfere with the equal common 
right of his neighbour; the rights of each are limited by the 
rights of the other, and the limitations imposed arise out of 
the legal origin of the rights. 

On the other hand, the rule that easements inconsistent 
with each other cannot co-exist, does not depend upon the 
origin of the rights themselves, but upon the legal prohibition 
which disables a servient owner from creating in favour of 
a third person an easement which would he inconsistent with, 
or lessen the utility of, the easement already granted to the 
dominant owner. 

This prohibition proceeds upon the legal principle that a 
man cannot derogate from his grant.! 

Althongh, as has been seen, inconsistent easements cannot 
co-exist, there 1s nothmg to prevent a second easement being 
acquired as subordinate to, although in its nature inconsistent 
with, one already existing where the subject-matter admits 
of it.° 

For example, where there is a right to a flow of water for 
the working of a mill, there 1s nothing to prevent a second 
easement being created for the diversion of the water in such 
manner as not to mterfere with the full exercise of the first 
right.’ 

So in the case of rights in gross, it has been held in India, 
that the right of Mahomedans to erect a tazia on certain 
land and go thercon at the time of the Mohurrum was not in- 
compatible with the right of Hindus to go on the same land at 
another period of the year.4 

Subordinate Masements are contemplated by section 9 of 
the Indian Basements Act. Under this section subject to 
section 8, which enables any one to impose an casement 





m = -— 


2 See Chap, VR, Part IV, RB. 3 Rolle v. White (1868), L. R., 1 Q. B., 
2 Mason v. Shrewsbury and Hereford — p. 8025 37 L. d. Q. Bọ 116. 
Railway Co, (1871), L. Ra G6 Q. B., 578; 4 Ashraf Ali v. Jagan Nath (1884). 


Los. |. ©. B., 293. J. tay TAG ely 
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on his property according to the circumstances and extent 
of his transferable interest therein, a servient owner may 
impose on the servient heritage any casement that does not 
lessen the utility of the existing easement.! 

Illustrations (a) and (b) to the section are instances of Tis. (a) and 
subordinate easements. Or 

A has in respect of lis mill a right to the uninterrupted 
flow thereto, from sunrise to noon, of the water of B’s stream. 

B may grant to C the right to divert the water of the stream 
from noon to sunset, provided that A’s supply is not thereby 
diminished.? | 

A has in respect of Ins house a right of way over B's land. 

B may grant to C, as the owner of a neighbouring farm, the 
right to feed his cattle on the grass growing on the way, provided 
that A’s right of way is not thereby obstructed. 

Accessory Easements,t or accessory rights as they are Accessory 
called by section 24 of the Indian Easements Act,5 or secondary "men's: 
easements as they are designated in Gale on Easements,® are 
rights to do acts necessary to secure the full enjoyment of the 
principal easement. 

They must not be confused with subordinate easements 
which have already been deseribed as independent and incon- 
sistent easements capable of imposition upon the same servient 
heritage when the subject admits of it. 

Section 24 of the Indian Easements Act deals with Indian Fase- 
accessory easements, and after defining the conditions under MG" Act 
which they are to be exercised describes them as “ rights to 
“ do acts necessary to secure the full enjoyment of an ease- 

“ment,” 

Illustration (c) to this section may be taken as an instance IIL (e). 
of accessory easements. 

The illustration ìs as follows :— 

A, as owner of a certain house, has a right of way over 
B’s land. The way is out of repair, or a tree is blown down 


1 See App. VII. 4 See further, Chap. Vill, Part 11. 
Sell (a), 5 See App. VII. 
Sell. (5). 6 9th Ed., p. 437. 
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and falls across it. A may enter on P’s land. and repair the 
way, or remove the tree from it. 

Easements of necessity comprise an important class of 
easements. 

The principles which govern their acquisition, transfer, 
mode and extent of enjoyment. and extinction will be fully 
disenssed in tater chapters.! 

It will be sufficient here briefly to explain them. 

An easement of necessity is a mght which an owner or 
occupier of land must of necessity exercise on, over, or in 
another's land for the enjoyment of his own. 

The most ordinary instance of an easement of necessity 
arises where a man is unable to obtain any access to, or derive 
any benefit from, his own land without a right of way over his 
nelghbour’s land. 

The general rule as to a way of necessity is given by Mr. 
Sergeant Wilhams in his notes to the well-known case of 
Pomfret v. Microft.? “So when a man having a close sur- 
“rounded with his own land grants the close to another in fee 
“for hfe or years, the grantee shall have a way to the close 
“over the grantor’s land as madent to the grant ; for without 
“it, he cannot derive any benefit from the grant. This 
“principle seems to be at the foundation of that species of 
< way which is usnally called a way of necessity.” 

This statement of the law has been followed by the English 
Courts in subsequent decisions.3 

On the same principle of necessity a right to dig minerals 
or the soil of another has been held to carry with it the right 
to dig through the surface land to gain such minerals or soil, 
and when they have been gamed to carry them away over tho 
land.4 


Chapel dN, A; Ghaap. Vil, (1868), L. Ra Gh: Spp., 133. 
Part Toe: Tep eX, Tt It, A; 4 Goold v. Great Western Deep Coal 


Chip. X, Part 1, (d). Coz, Ld. (1865), 131. Je MORRE 
2 (1681) l Saund., 322; Wins. Notes botham v. Wilson (1860), 8 JL L. C., 
at p. 570. 348; Ruabon Brick and Terra Cotta 


3 See Pinnington v. Galland (1853), Company v., Great Western Ry. Co, 
9 lèxch, 123; nand (ayford v. 'Woffatt (T893), 1 Ch., 27. 


On the same principle a coal owner having the right to dig 
pits in another's land for the purpose of getting the coal 
was held entitled to the right, as incident thereto, of fixing 
such machinery as would be necessary to draw such coal 
from the pits.! 

Clauses (a), (c), and (e) of section 13 of the Indian Ease- 
ments Act, deal with casements of necessity, and provide 
that they can arise in favour of either the transferce of the 
dominant tenement, or the transferor of the servicnt tenement, 
according as the dominant or servient tenement 
ferred, or retained, as the case may be, and this is the same 
under the general law.” 

With reference to this class of Easements, it is important Necessity , 
to remember that they are not founded upon a more convenient "st be 
or advantageous use of the dominant tenement, but upon 
absolute necessity as meaning that the dommant tenement 
could not otherwise be used at all.3 

That the necessity should be absolute seems consistent 
with the designation of the mght and the requirements of 
reason. 

For it may fairly be said that if a man is to have an obh- 
gation exacted from him whereby, as may be seen from the 
foregoing illustrations of casements of necessity, his land suffers 
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1 Dand v. Kingscote (1840), 6 M. & 
W., 174. 


Shame a SIS) 1, L. RTT lo ANT 270 
(281); Municipality of City of Poona 


2 See App. VIT and Chap. VI, Part 
YI, A. 

3 See per Stirling, L.J., in Union 
Lighterage Co. v. London Graving Doek 
Com( 1902), 2 Ch. ut p. 573. So far as 
the Indian Easements Act 1s concerned, 
this is evidently the meaning of the 
words *‘ necessary for enjoying ° jn s. 
13 (a), (c), and (e), see Statement of 
Objects and Reasons, Gazette of India, 
July to Dec. 1880, Part V at p. 477; 
Chunilal v. Manishankar (1893), I. L. 
R., 18 Bom., 616 (625), And the same 
view has been taken by the Indian 
Courts, both under, and independently 
of, the Indian Eusements Aet. For 
cases under the Act, see Wudtrler v. 


v. Vaman Rajarap Gholap (1895), I. L. 
R., 19 Boim. 797; Krishnamarazu v- 
Marraju (1905), I. L. R., 28 Mad., £95 ; 
Sukhdei v. Kedar Nath (1911), I. L. R., 
35 All. 467. For cases outside the Act, 
sce Charu Surnokar v. Dokouri Chunder 
Mako ort less), I. TR S Cal., 956 ; 
10 Cal L. R., 577; Purshotum v. 
DPiergoje (1890). I. L. R.. 14 Bom., 
452;  HMsubat v. Damodar Ishvardas 
(1891), I. L. R.. 16 Bom., 552; Chunilal 
v. Manishankar, ubi sup. In England, 
though there is a conflict of authority 
on the point, the better opinion is the 
same way, see Goddard on Easements, 
ith id., pp. 39, 40, 41. 
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detriment, and he himself is put to inconvenience, annoyance, 
and even loss, such obligation ought only to be permitted as a 
matter of necessity. 

Mere inconvenience or disadvantage, suffered by the domi- 
nant owner or occupier, should not be the foundation of the 
right. 

Thus a man cannot exercise an easement of necessity over 
his neighbour's property if there is any other means whereby 
he can enjoy his own property.! Nor can there be more than 
one way of necessity.” 

It has been mooted whether this rule might not be relaxed 
in India whenever, for reasons of caste or religion, the existence 
of only one way would be productive of extreme inconvenience.’ 

But there has been no actual decision in India that the 
general principle above stated ought im particular circum- 
stances to be departed from.4 

It is also a rule to be remembered i connection with case- 
ments of necessity that the extent and method of their enjoy- 
ment must be lnnited to the purposes for which the dominant 
heritage is transferred or retaimed.5 For the present, this will 
be sufficiently explained by reference to Hlustrations (a), (b), 
and (n) to section 18 of the Indian Easements Act. 

Thus, if the dominant heritage be used for agricultural 
purposes only, the transferor retaining it or the transferee 
acquiring it can have a way of necessity thereto for agricultural 
purposes only. 

Jt will be convenient at this point to notice quasi-easements, 
as these rights are included with easements of necessity in 
section 13 of the Indian Easements Act. 

Quasi-Hasements may be deseribed as conveniences to which 
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1  Watiteler v. Sharpe (1893), I. L. R., 
15 AIL, 270; Zhe Municipality of the 


3 Nsubat v. Damodar Ishvurdas 
(1892), I. L. R., 16 Bom., 552. And sce 


City of Poona v. V. Iajaram Gholap 
(150d), L L. R., 19 Born., 797; Jiolmces 
v.e Goring (1871), 2 Bing., 76; 0 Moore, 
166. 

2 Bolton v. Bolton (1879), TL Ch. D., 
965; see further, Chap, VI, Part IV, A, 
and Chap. VIII, Part 1, B. 


Municipality of City of Poona v. Vaman 
Rajarup CGholap (1894), J. L. R., 19 
Bom., 797 (501). 
1 Krishnamarazu v. Murraju (1905), 
L E Ks Mada aS. 
6 See fru, Chap, 
B (3). 
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an owner subjects one part of his property for the benefit of 
another. Whenever such parts are separated by grant or 
devise on the part of the owner of what is called the quasi- 
dominant heritage, these conveniences, iu the absence of a 
stipulation to the contrary, are taken as casements by the 
grantee or devisee.! 

In like manner if the quasi-dominant heritage is retained, 
and the quasi-servient heritage is granted or bequeathed, these 
conveniences will, under the Indian Hasements Act, in the 
absence of a contrary intention, expressed or necessarily im- 
plied, be reserved as easements by the person retaining the 
quasi-dominant heritage.” 

But in England, and in those parts of India where the 
Indian Easements Act is not in force, it is settled law (sub- 
jeet to certain well recognised exceptions) that, where the 
dominant tenement is retained, these conveniences will not be 
reserved as easements without express words of reservation.” 

It is to be observed that, as soon as the parts to which the 
conveniences are attached, and on which they are imposed 
respectively, are separated, the conveniences become easements, 
but not till then. Hence, it is presumed, the term quasi- 
easements, 

Illustration (c) to section 13 of the Indian Easements Act 
may be taken as affording an instance of quasi-easements 
arising on the grant of the dominant tenement. 

That illustration is as follows: A sells B a house with 
windows overlooking A’s land, which A retains. The light 
which passes over A’s land to the windows is necessary for 
enjoying the house as it was enjoyed when the sale took effect. 
B is entitled to the light, and A cannot afterwards obstruct it 
by building on his land. 

Next comes the subject of Natural Rights,4 or, as they are 
sometimes called, Natural Masements. 





l See Statement of Objects and 2 Ibid. 
Reasons of Easements Lill of 1850, $ See Chap. VI, Part IV, B. 
Gazette of Indiu, July to Dee. 1880, 4 See further, Chap. V. 
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Natural rights, as their name imports, are those incidents 
and advantages which are provided by nature for the use and 
enjoyment of a man’s property. 

These rights are treated by law as the ordinary incidents 
of property and annexed to land wherever land exists. 

Generally speaking, it may be said that the function of 
natural rights is to secure to the owner of land the full enjoy- 
ment thereof undiminished by any tortious acts on the part of 
his neighbour. 

In illustration of these natural rights may be noticed the 
right of every owner of land to so much light and air as come 
vertically thereto!; to the support of his land naturally 
rendered by the adjacent and subjacent soil of another person 2 ; 
and to the flow of water in a natural stream and to its trans- 
mission in its accustomed course. 

Section 7 of the Indian Easements Act deals with natural 
rights. 

The illustrations to the section furnish familiar examples 
of natural rights which it is not at present necessary to notice 
in detail. 

Natural rights are by law annexed to, and are inherent in, 
land ex jure nature, of natural right, and exist primd facie in 
all cases as between a landowner and his neighbour, other- 
wise, as Mr. Goddard says in his work on Easements,4 “ no 
“ man would be assured that his land would not at any moment 
“ be rendered useless by a neighbour’s act otherwise lawful, 
“or a neighbour might deprive a landowner of the benefit of 
“certain things which in the course of nature have been pro- 
“ vided for the common good of mankind.” 

Further, natural rights are rights in rem, that is, enforee- 
able against all who may violate them, and they are either 
affirmative, as rights to do something, or negative, as rights 
Which every owner of imnoveable property has, that his 


t! Gale on Basements, 9th Ed., p. menis Act, s. 7, I. (e), App. VII. 
2585; Indian Masements Act, s. 7, HM 3 Cale, 91h ed., p. 210; Tndion Buse- 
(d), App. VII, iments Act, s. 7, Ul. (4), App. VIL 

2 Gale, 9th Ed., p. 313; Indian Wase- A aii ealon p= oe 


neighbour shall not disturb the natural conditions under which 
he enjoys his property. 

Natural rights, though resembling easements in some 
respects, are clearly distinguishable from them. 

The essential distinction between easements and natural Essential 
rights appears to le in this that easements are aequired restric- eee 
tions of the complete rights of property, or, to put it in another ments and 
way, acquired rights abstracted from the ownership of one man tur tishts. 
and added to the ownership of another, whereas natural rights 
are themselves part of the complete nghts of ownership, belong 
to the ordinary incidents of property and are ipso facto enforce- 
able in law. 

Natural rights are themselves subject to restriction at the 
instance of easements. 

section 7 of the Indian Easements Act classifies the rights 
which are so capable of restriction. For example, the natural 
right of support in a landowner may be restricted by virtue of 
an easement acquired by his neighbour or neighbours. Such 
right may take the form of doing something in the adjacent 
or subjacent soil so as to cause subsidence. ! 

So also a right to restrict the natural right to an un- 
interrupted flow of water may be the subject of an easement.” 

The effect of the creation of an easement adverse to the 
natural right is to cause the suspension of the natural right 
during the continuance of the easement. 

Upon the extinction of the easement the natural right 
revives. 

Inconsistent natural rights cannot co-exist. It has already Inconsistent 
been pointed out that there is a similarity between easements 2 nights. 
and natural rights in this respect, but that the principle on 
which the right is founded is different. The reason that 
natural rights can never be inconsistent is this, that the law 
for purposes of gencral benefit and convenience obviates any 
inconsistency which might arise by causing natural rights to 








1 See Rowbotham v. Wilson (1860), 8 t., 190; 24 R, R., 169; 1 la J. (O. S.) 
HGT., 349. Ch., 94: Sampson v. Hoddinott (1857), l 
2 Wright v. Howurd (1823), 1 Sim. & C. B. N. S., 590. 


fit into and be limited by cach other. It is this mutuality 
Which obviates conflict between them.! 

Thus “ natural rights aré subject to the rights of adjoming 
“owners, who, for the benefit of the community, have and 
“ must have rights in relation to the use and enjoyment ol 
“ their property that qualify and interfere with those of their 
“neighbours, rights to use their property in the various ways 
“in which property is commonly and lawfully used.” ? 

Prima facie in India,? as in England, every proprietor 
of land on the banks of a stream or non-navigable river is 
entitled to that moiety of the soil of the river or stream which 
adjoins to his land, and the legal expression is, that each is 
entitled to the soil of the stream or river usque ad medium 
filum aque. “Of the water itself, there is no separate 
“ownership ; being a moving and passing body, there can be 
“no property in it. But each proprictor of land on the banks 
“has a right to use it; consequently all the proprietors have 
“an equal right, and, therefore, no one of them can make 
“such a use of it, as will prevent any of the others from having 
“an equal use of the stream, when it reaches them... .” 4 

Each proprictor’s “use of the stream must not mterfere 
“with the equal common right of his neighbours ; he must not 
“injure either those whose lands he below him on the banks 
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‘ of the river, or those whose lands lie above him.” 5 

It bemg understood that natural rights can never be 
inconsistent with each other, it follows that natural rights 
cannot be affected by each other. The user of a natural 
right, however long continued, would not impose a burthen 


l See supra under ‘Inconsistent  Chunder Chowdhry (1863), 2 Hay, 541 3 
Kascments ? ; Wright v. Howard, ubi Hunooman Dass v. Shama Churn 
sup., Bryant v. Lefever (18579), 4C. P.D.,  Bhutta (1862), 1 Hay, 426; Kali Kissen 
172; 48 L.J. Q. B., 380 5 and The First Tagore v. Joodoo Lall Mullick (1879), 
alasistant Collector of Nasik v. Shamji 5 Cal. L. R. (P. C3), 97; LLR O6OLA,, 
Dasrath Patil (15785), L L, Ra 7 Bom, at 190; und see Doss’ Law of Riparian 
p. 212, and sce the remarks in Goddard Rights, &e., p. 113. 


on basements, 7th Ed., p. 35. 1 Per Leech, V.C, in Wight v. 
2 Pir Bramwell, LJ., in Bryant v. Howard (1828), 1 L. J. (0. 8.) Ch. at 
Let fimar (1379), F C. 1. D. atp. 176. p. 99. 


3 Bhagcecruthee Debea v, Ureesh 5 Ibid. 


upon anothers land or affect lis natural rights in any 
way.! 

The topic of Licenses, though forming the subject of an Licenses. 
independent chapter, deserves passing mention here.? 

In the first place, it should carefully be observed that Their nature. 
there is a fundamental difference between Licenses and 
Easements. 

A license passes no interest, and neither alters nor transfers Differences 
property in anything, but is a mere personal right to do on Bae md 
the land of the grantor something which, without such license, Basements. 
would be unlawful; whereas an casement is attached to 
land, and so long as it continues, the benefit and burthen 
of it continue also, and are enforceable by all and against 
all into whose hands the dominant and servient heritages 
respectively come. 

A familar definition of license in English law is to be English 
found in an old English case 3 where it was said “a dispensa- nofnition o 
“tion or license properly passes no interest, but only makes Thomas v. 
“an action lawful which without it had been unlawful ; Di 
“as a license to hunt in a man’s park; to come into his 
“house; are only actions which, without license, had been 
“ unlawful.” 

A definition of license is contained in section 52 of the Indian 
Indian Easements Act and runs as follows :— oe 

“ Where one person grants to another or to a definite Indian Ease- 
“ number of other persons, a right to do, or continue to do, in aren Shay 
‘or upon the immoveable property of the grantor, something 
“which would, in the absence of such right, be unlawful, and 
“such right does not amount to an easement or an interest in 
“the property, the right is called a license.” 

The personal character which attaches to a license when 
not coupled with a grant renders it, with one exception, a 








1 Sce Goddard on Easements, 7th Rep., 351, quoted by Tindal, C.J., in 
Ed., p. 34; and Sampson v. Hoddinott Muskett v, Hill (1839), 5 Bing. N. C. 
(LS$57), L ©. B. N.S. at p. 611. at p. 707, and by Alderson, B., in Wood 

2 Chap. NII. v. Leadbitter (1845), 13 M. & W. at 

3 Thomas v. Sorrell (1679), Vaughan p. S4 
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subject for enjoyment by the licensee alone,! and for the 
same reason enforceable only agamst the leensor.? 

The exception above mentioned oeeurs in section 56 of the 
Indian Easements Act whieh provides that in the absence of a 
different intention expressed or neeessarily implied, a license 
to attend a place of public entertainment may be transferred by 
the licensee, but that, with that exception, a lieense cannot be 
transferred by the lieensee, or exercised by his servants or 
agents. 

When, however, a license is coupled with a grant to the 
licensee and his assigns, it is assignable. 

In the old case of Thomas v. Sorrell 4 instances are given 
of what a grant may be. 

“ But a license to hunt in a man’s park and carry away 
“the deer killed to his own use; to cut down a tree in a 
“man’s ground, and carry it away the next day after to his 
“own use; are licenses as to the acts of hunting and cutting 
“ down, but as to earrying away the deer killed, and tree cut 
“ down, they are grants.” 

Thus a mere heense is something quite different from a 
heense coupled with the creation of an interest in immoyveable 
property or right of easement. When that exists in a valid 
form, 16 operates as a contract or grant, and is subject to 
the same incidents, and is as binding and irrevocable as any 
other contract or grant. 

As the law provides for accessory easements or rights to do 
acts necessary to secure the full enjoyment of the principal 
casement, so the law provides for accessory licenses necessary 
for the enjoyment of any interest or the excreise of any right. 

Section 55 of the Indian Easements Act provides that all 
licenses necessary for the enjoyment of any interest or the 
exercise of any right are imphed me the constitution of such 


L Ramakrishna v. Unni Chuck (1892), 3 See Muskett v. [Hill (1839), 5 Bing, 
L. L. Rọ, 16 Mad., 280; Gale on Base- N.C. at p. 707. 
Gita, maed pie 2, 3. EERE) 

* Gale, ubi sup. ; Indian Basements 5 Krishna v. hayappa (1868), 4 Mad. 
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interest or right and describes such licenses as accessory 
licenses. 

The next class of rights deserving of special mention are Public rights 
certain rights which are capable of being acquired by the UE 
public in general and are known as public rights of way.! 

Being unconnected with a dommant tenement they are not 
easements but rights in gross. 

In Rangeley v. The Midland Railway Co., Cairns, L.J., Rangeley v. 

said 2: “In truth, a public road or highway is not an casc- eae 
“ment, it is a dedication to the public of the occupation of 
“the surface of the land for the purpose of passing and re- 
“passing. ... It is quite clear that it is a very different 
“thing from an ordinary easement, where the occupation 
=“ remains in the owner of the servient tenement subject to the 
“ casement,” 

Illustration (c) to section 4 of the Indian Easements Act 
shews that these rights are not recognised as easements by 
that Act. 

Prima facie, a public right of way is the right of the public Limit of the 
in general to pass and repass along a Inghway.? User of the go 
highway by a member, or members, of the pubhe for any 
other purpose would be im law a trespass.* 

Subject to the right of way, the soil of the road and every 
right incident to the ownership of the soil remain in the owner 
of the property.® 

And in the case of St. Mary Newington v. Jacobs it was said 6 : St. Mary 
“ The owner who dedicates to public use as a highway a portion oe eu G 


1 See further, infra, Chap. IV, Part highway, which though technically a 
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2 (1368) L. R ,3 Ch. App. at p. 311; 
WE Oa p 316, 

3 Reg. v. Prite (1855), 4 E. & B., 
860; Rangeley v. Midland Railway Co. 
ubi sup. ; St. Mary Newington v. Jacobs 
(eee, 7 ©. B., 47; dl L. J. 
M C., 72; Harrison v. Duke of Rutland 
(1893), 1 Q. B., 142; and see further, 
infra, Chap. IV, Part II, A (2). 

1 Reg. v. Pratt (1855), 4 E. & B., 860. 
But there may be user by the public of a 
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the Court as an ordinary and reasonable 
user of the highway as such, see Harrison 
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Chap. TV, Part II, A (2). 

5 Reg. v. Pratt, ubi sup., per Camp- 
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“of his land, parts with no other right than a right of passage 
“ to the public over the land so dedicated, and may exercise all 
“other rights of ownership not inconsistent therewith.” 

Public rights of way arise by dedication in favour of the 
public by the owner of the property over which the rights are 
exereised.! 

It will be seen hereafter that the dedication is founded on 
a presumption derived from long and uninterrupted user on 
the part of the pubhe.? 

Such public rights must not be confused with rights of way 
over land acquired by a certain portion of the public, such as 
the occupants of a particular number of houses, and which are 
easements.3 

It is only by dedication that the general public can aequire 
aright of way 4; whereas the inhabitants of a particular place 
can acquire rights of casement over land by grant, actual or 
presumed,’ or by eustom.6 

Easements are eapahle of being acquired under and by 
virtue of a custom, but all customs relating to the use and 
enjoyment of land are not easements. 

An easement, if will be remembered, is a right or privilege 
with or without profit which one or more mdividuals ean 
exercise in respect of lis or their land for the advantage or 
beneficial enjoyment thereof in or over the land of some other 
person. It is not limited to one particular place or locality, 
but is capable of enjoyment wherever land, the subject of 
ownership, is to be found. 

A custom, on the contrary, is a thing of local birth, of 


904; and Matehyab Khanv. Muhammad 
Yusuf (1887), L L. R., 9 AN., 47L 

4 Poole v. Huskisson (1843), 11 M. 
& W., 827; Vestry of Bermondsey v. 
Brown, ube sup. 


1 Vestry of Bermondsey v. Brown 
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(W864), 37 LJ. dh., 308 (216); L. R., 
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exclusive application to a particular locality and to a particular 
portion of the public, and in many cases exists Independently 
of association with a dominant and servient tenement. ! 

In Hammerton v. Honey,? Jessel, M.R., in describing a Hammerton v 
custom, said: “ Now, what is a custom? A custom, as 1/0" 
“understand it, is local common law. It is common law 
“ because it is not statute law ; it is local law because it is the 
“law of a particular place as distinguished from the gencral 
“ eommon law.” 

Moreover, a custom is not subject in all respects to the 
same principles which apply to easements. For instance, the 
rule of reasonableness, which is one of the considerations 
in determining the validity of a custom, does not, except in 
two respects, apply to casements.? 

In England the distinction between casements and customs 
has been clearly defined by judicial authority. 

In the case of Mounsey v. Ismay,’ where the question was Mounsey v. 

whether a custom for the freemen or citizens of Carlisle to 4" 
enter upon private land for the purpose of holding horse-races 
there, was an easement, Martin, B., said: “ In the first place, 
“we do not think that this custom is an easement. One of 
“the earliest definitions of an easement with which we are 
“acquainted is in the Termes de la Ley, and it ‘is a privilege 
“ ‘that one neighbour hath of another, by writing or pre- 
““seription, without profit, as a way or sink through his 
“and.” In this definition custom is not mentioned, pre- 
‘“seription is; and it therefore seems to pomt to a privilege 
“belonging to an individual, not a custom which appertains to 
“many as a class.” 

And the inhabitants of a place may lawfully set up a custom 
to hold lawful sports on a village green or other piece of land. 

And “a custom for the inhabitants of a parish to enter 








1 See Ashraf Ali v. Jagan Nath Mandal (1903), L L. R., 30 Cal., 1077. 
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3 Gale on Easements, 9th Ed., pp. 5 Abbot v. Weekly (1677), 1 Lev., 176. 
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“ upon certain land in the parish and erect a May-pole thereon, 
“and dance round and about it, and otherwise enjoy on the 
“land any lawful and mnocent recreation at any time m the 
“ year is good.” 1 

And the inhabitants of a place may by custom have a 
right of wav to a church or market.? 

And there may be a custom whereby the inhabitants of a 
township can go on to private land for the purpose of getting 
water from a spring.’ 

And fishermen inhabitants of a parish may establish a right 
founded on immemorial custom to spread. their nets to dry on 
the land of a private owner situate near the sea in the same 
parish, at all times necessary and proper for the purposes of 
the trade or business of a fisherman. 

And by virtue of a special local custom a servient owner 
may be under an obligation to repair.” 

In India the prmeiple differentiating easements from 
customs as laid down in Mounsey v. Ismay was followed in 
a case where the right claimed by certam Hindus to go on a 
piece of land for the purpose of religions observances was held 
to be a right by custom rather than an easement, the right not 
being set up in respect of any dominant tenement 6 to which 
it was appurtenant, over a servient tenement subject to it.” 

But although easements and customs are distinct m the 
respects above noticed, it has been decided in Kngland,® and m 
India,? and is provided in section 18 of the Indian Kasements 
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6 Ashraf Ali v. Jagan Nath (1881), 


8 Cartyon v. Loversny (1857), ieee 
N., 78#; 26 L. J. Exeh., 25) > Wee 
Vv. Wians (1836), I M. & We 7738 
Lot Ge Oa listos MU 

9 Mahomed Abdur Rahim v. Diju 
Sahu (1870), 6 BL. Ra 676; Mani- 
shankar Hargovan v. Trikam Narsi 
(1867), 5 Bom, do. C. (A Gira). eee: 
Kuvarji Peremehand v. Bai Javer (186s), 
6 Bom. H, C. (A, C. J.), 143: Shrinivas 
Taarav ve Wad (S72); 0 Donia 
26060; Gokal Prasad v, Radho (158S), 
T la Ro TOAN 3595 Abdul kahmi. 


( 33) 


Act, that an casement may be acquired in a particular locality 
under and by virtue of a custom. 

This section enacts that an easement may be acquired by Indian Fasc- 
virtue of a local enstom, and that such easements are called is get 
customary easements. ! 

IHustration (b) to the section provides for the acquisition of Right of 
a right of privacy by virtue of the custom of a certain town.2 PY" 

The right of privacy arising by custom has been recognised 
by the Indian Courts,? and an action for its disturbance is 
mamtainable by the owner, or other person in lawful occupa- 
tion, of the premises in respect of which the right has been 
acquired. t 

But the right of privacy is not a right which is inherent 
in property, and unless established by prescription, grant, or 
express local usage, cannot be made the subjeet of an action- 


able wrong.’ 


In England the law appears to be that the Courts will not 
grant relief for the mere invasion of privacy ® except on the 
ground of a breach of covenant.” 

The Indian Hasements Act does not say how a local custom 


may be estabhshed. 


But it has been laid down by the Courts 


that the English common law rule of immemorial user is not 


required to establish a custom in India.8 


Emile (1893), I. L. R., 16 All, 69; 
Kuar Sen v. Mamman (1895), F. L. R., 
17 All., 87; Sayyad Azuf v. Ameerabibi 
(1894), J. L. R., 18 Mad., 163; Sr 
Narain Chowdhry v. Jodoonath Chow- 
dhry (1900), 5 Cal. W. N., 147; Abdul 
Rahman v. Dhugwan Das (1907), 
I. L. R., 29 All., 552 ; Maneklal Motilal 
v. Mohaulal Narotumdas (1919), L L. R. 
44 Bom, 496, relying on Manishankar 
Hargovan v. Trikam Narsi, ubi sup.; 
and see Chap. IV, Part 1, B (1) (4). 

1 See App. VII. 

2 Ibid. 

3 See the cases last above cited. 

4 Kundan v. Bidhi Çhand (1907), 
METR TOPS., 64. 

5 Per Markby, J., in Mahomed Abdur 
Rahim v. Birju Sahu (1870), 5 B. L. R., 
676; and see Shrinivas Udpirav v. Reid 


Pes. 


It is sufficient if the 


(1572), 9 Bom. H. C., 266 ; and Sayyad 
sizuf v. A meerabibi (1894), 1. L. R., 18 
Mad., 163; Sri Narain Chowdhry v, 
Jodoonath Chowdhry, ubi sup., Chap. IV, 
Part I, B (1) (b). 

6 Chandler v. Thompson (1811), 3 
Cap., 80; Turner v. Spooner (1861), 
30 L. J. Ch., SOL: Tapliny v. Jones 


SES A ho Ibog AAMS SARODE v. 
ioe MO l On. 209, 225, 2275 


and see Komathi v. Gurunada Pillai 
(1866), 3 Mad. H. C., 141, where the 
English law was followed; and Chap. 
JV, Part I, B (1) (0). 

? Lord Manners v. Jahnson (1875), 1 
CHAD. Oran. So L, J. Ch... 404. 

8 Kuar Sen v. Mamman (1895), 
I. L. R., 17 All., 87; Palaniaundi Tevan 
v. Puthirangonda Nandan (1597). 
L L. Re 20 Mads 389; Mohidin v. 
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Court is satisfied of its reasonableness and certainty and that 
the user on which its founded was not permissive nor exercised 
by stealth or force, and that the right had been enjoyed for 
such a length of time as to suggest that by agreement or other- 
wise the usage had become the customary law of the particular 
locahty.! 

No fixed period has been preseribed either by the legislature 
or the Courts; the latter mdeed have hesitated to do so for 
fear of disturbing many perfectly reasonable and advantageous 
local customs. 


Part I1.—Mistory of Easements, 


It is proposed to devote the seeond part of this chapter to 
a short study of the history of easements. 

In the course of tlus historical sketch, reference will be 
made to the recognition of easements by the Roman law, their 
subsequent incorporation into English law, and their recogni- 
tion by the purely Indian law, by which is meant Hindu and 
Mahomedan law. 

Mention will then be made of the application of the English 
law to India prior to the passing of special Indian enactments 
relating to easements, and the course of Indian legislation will 
be traced. 


A. Roman Law.— 


Kasements or Servitudes, which are inelusive of easements, 
are nuhts of great antiquity. 
“ The laws of every conntry must necessarily recognise 
“ servitudes. It has been well said that the origin of servi- 
“dudes is as ancient as that of property, of which they are a 
66 y li ' ¥ ° 99 2] 
modification.” | 
by the Roman law is meant the fabric of law wiich 


Shivlingappa (1899), L L, R., 23 Bom., 2 Ibid. 

6660, And see Shadi Lal yv. Mahommad 3 Bagram v. Whettranath Karfermah 
Ishaq Khan (1910) V1... he 33 AML, (i859), $1. RR, On CL dd. per Norman, 
2o oao oi yaa N 


l Seer the cases last ened, 


originated in the Twelve Tables, was gradually developed 
through succeeding centuries and finally took codified form 
under the Emperor Justinian in the sixth century after Christ. 
Turning to the Roman or Civil law, as it is sometimes called, 
upon which the legal systems of most of the continental 
nations are based, and from which the English common law 
has borrowed many maxims of proved wisdom and utility, it 
is found that easements were recogmsed under the name of 
Servitutes or Servitudes. 

The whole bundle of rights which went to constitute the Servitudes 
complete ownership of property was called Dominium, and detned. 
servitudes were regarded as fragments of such dominium 
severed from the original stock, and granted to some person 
other than the ongmal proprietor in restriction of the latter’s 
absolute ownership. For this reason, rights of servitude were 
called by the Roman lawyers, “ jura in re aliená,” that is to 
say, rights over subjects of which the property or dominium 
was vested in another or others. ! 

Such fragmentary rights, or portions of the whole rights 
or bundle of rights called Dominium, were given the name of 
Servitutes, because the property, over which they were exercised, 
became subject to a sort of slavery, as it were, for the benefit 
ofthe dominant owner or the person entitled to exercise these 
separate rights over it. 

The term servitude, however, meant and included some- Servitude a 
thing more than the duty or obligation resting on the owner See 
or occupier of the servient tenement, and had a wider applica- application 
tion in Roman, than the term easement usually has in English, ae 
law; for it was used also to express the jus servitutis, or the 
right corresponding with the duty, the jus in re aliend, whilst 
the term easement is generally used to express the right alone,? 
and it included profits à prendre.’ 

The Servitudes which corresponded with casements were Predial Ser- 
called Prædial Servitudes, or servitudes relating to immoveables, "48s: 








1 Austin, Juris., 3rd Ed., Vol. II, 843; Gale on Easements, 9th Ed., p. 2. 
p. 832. D TE A A vie ite 11), 2: 
2 Austin, Juris., 3rd Ed., Vol. II, p. 
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and Predial Servitudes were called Rural or Urban, 
according as they related to land or Jnuldings wherever 
situated! 

For example, a rural servitude meant a right of way for 
man, a right of passage for animals, watercourses, cte.,2 whereas 
an urban servitude meant a right of support to buildings, a 
right to light, ete. 

As an easement can be acquired by uninterrupted en- 
joyment of the right for a particular period of years, so, in 
Roman law, a title to a Predial Servitude could be established 
in Roman law by uninterrupted enjoyment for a long period 
of time.4 


B. English Law.— 


The origin and early growth of the English law relating 
to Easements appears to be somewhat obscure. 

There is no doubt that from the earhest times rights of 
easement were recognised by the ancient common law of 
England. There are eases in the Year Books in Michaclhnas 
Term, Tth Edward IIT, and Michaelmas Term, 14th Hen. LY, 
fol. 25, m which the Court regarded it as settled law that if 
a man had an ancient house, with windows overlooking the 
land of his neighbour, through which hght and air had been 
admitted from a time from which the memory of man ran not 
to the contrary, an action lay against any person who might 
obstruct such light and air.” 

It is certain that the English law of Easements has 
developed in a great measure under the mfluenee of the 
common law of ngland, but if regard is had to the struggles 
of the ancient common law to evolve national expression out 
of the conflicting influences of the customs of the ancient 
Britons and the Jaws of the Romans, Saxons, Danes, and 


t lait, ibs 11, dicen. i. 20. 
ei e 1) elite il, 6 See Bagram v. Khettranath Narfor- 
s sits Lil, TI abit obdhl, 1. mah (1509), 3 D. L. R, O. C Jy ut 


4 Ponnuswami Tevar yv. The Collector p. 38. 
of Madura (1868), 5 Mad. HM. C. ut 
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Normans, the impossibility of assigning one fixed origin to 
easements will hardly be a matter of surprise. 

And this impossibility will become the more evident when 
if is remembered that “ common law” is the custom of the 
realm, and grows out of those rules and maxims relating to 
the persons and property of men which reecive the tacit assent 
of the people by long usage. The more varied, therefore, 
the influences affecting the origin of any law, the more varied 
Such origin must be. 

Whatever theories there may be as to the origin of the 
English law of Easements, there is no doubt that one effect 
of the Norman conquest was to impress the Norman juris- 
prudence strongly upon the common law of England, which, 
at that time, must have represented a fusion of Roman, 
Danish, and Saxon customs.! 

Equally certain is it that at a later period, namely, in the Influence of 
reign of Henry III, when the laws of Edward the Confessor n 
and the Norman customs were found insufficient to form a 
system of law suitable to the then existing state of society, 
both Courts of Justice and Law writers were obliged to 
adopt such of the rales of the digest or pandects of Justinian 
as were not inconsistent with English principles of juris- 
prudence. 

Moreover, the favour which Roman law has found im the 
sight of English Courts of Justice is exemphiied by the readi- 
ness of those tribunals to accept the guidance of the Roman 
law in cases where no direct authority could be cited from the 
‘English books. 

For these reasons, there seems little doubt that some of 
the Roman law of Servitudes has found its way into the 
English law of Easements. 

Returning to the days of Henry HH, and assuming that Influence of 


; , SAN y Pa Fi z o alza equitable doe- 
from that time the Common Law of England began to take pires on cage. 


= ments. 








1 See Reeves’ History of the English 3 Sce the observations of Tindal, C.J. 
Law, Chap. II. in Acton v. Blundell (1843), 12 M. & W 
2 Gifford v. Lord Yarborough (1828), at p. 353, 
5 Bing. at p. 167. 
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settled form, it ìs uccessary to refer to the jurisdiction of the 
Chancellors Court, and to consider the reason of its introduc- 
tion and the effect that the doctrines of equity, which were 
the outcome of such jurisdiction, had on the law of the land. 

Opnuons differ as to when the Chancellor's Court, or to 
give it its other name, the Court of Chancery, was introduced, 
but it is certain that the jurisdiction of Chancery was iu full 
operation during the reign of Richard I, and that its prnicipal 
function was to remedy the defects of the common law.) 

Thenceforward, until the passing of the Judicature Act, 
1873, the doctrines of equity and the remedial powers of the 
Court of Chancery continued to expand and develop under 
the guidance and direction of successive Chancellors, and the 
jurisdiction of the Court was exercised, as occasion required, in 
mitigating the extreme ngour of the common law and in inter- 
posing mild and beneficent doctrines suitable to the correction 
of mjustice and the redress of grievances. 

With the passing of the Judicature Act, 1873,7 the present 
aduunistration of law m England was established aud the 
separate Jurisdictions of the Chancery and Common Law 
Courts were united m the High Court of Justice for the purposes 
of the concurrent administration of law and equity. 

By the same Act it is provided that, when there is any 
conflict between the rules of Equity and Common Law, the 
rules of equity are to prevail, t and that the High Court has 
power to grant a mandamus or injunction in all cases whero 
if appears to the Court just or expedicaut that such order 
should be made. The Common Law Procedure Act, 1854,6 and 
Lord Cairns’? Act, 1858,7 paved the way for the Judicature Act 
by respectively giving the Conunon Law Courts power to 
issue injunchious and receive equitable defences, and the 
Chancery Court power lo give damages in addition to, or in 
substitution for, an Injunction. 


1 See Slory’s Equity Jurisprudence, a [bid 8. 2. 
2nd ng. Ed., §§ 16, 49. 5 ion 8. 2h. 
236 & 37 Viel., c. OU, 6 7 & 18 Viel., A | BAS 
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The result of these Acts has becu to abolish the distinction 
between law and cqtuty in disputes relating to cascments, and 
to make equity a part of the law. 

Prior to these Acts the legal remedy for the disturbance of 
an casement was either by an action at law for damages or a 
suit in equity for an injunclhion. Under the present procedure, 
there may be an action m the High Court for cither form of 
relicf or for both. 

As instances of the effeet of equitable doctrines, as regards Instances of 
easements, may be noticed the case of an agreement in Eugland, the cfect of 

equitable doc- 
based on good consideration, being held a good agreement, trines. 
and as conferring a right of easement without writing, and the 
introduction of the doctrine of acquiescence in connection with 
the acquisition of an casement by constructive grant. 

The earliest definition in English law of the term “ Ease- Earliest de- 
ment ” jis to be found in an ancient work called Termes de la Seager E 
Ley,! where an casement is described to be “a privilege that 
“one neighbour hath of another, by writing or prescription, 

“ without profit, as a way or sink through his land, or such 
“Jike.” 

Tho word © Easemont ” itself appears to be of French or Origin of word 
Norman origin, and was probably introduced into the Common — aa, 
Law of England at the tine when the Norman Jurisprudence 
was begiuning to make itself felt. 

There is no doubt as to the term “ Profit à Prendre ” being Origin of word 
of French origin. ae 

C. Indian Law.— 

It seems clear that easements were known and recognised Hindu law. 
by Indian Law, that is to say, Hindu and Mahoimedan law. 

As to Hindu law, “in Halbed’s Gentoo Law, p. 162, which is a 
“translation of a compilation of the ordinances of the pandits, 
“ made under the direction of Warren Hastings, between 1775 
“ and 1775, it is laid down that ‘if a man hath a window in his 
“ “own premises, another person having built a house very 
‘near to this, and living there with his family hath no power 
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to shut up that man’s window; and if this second person 
‘would make a window to his own house, on the side of it, 
“that is, towards the other man’s house, and that man at the 
time of constructing such window forbids and impedes him, 
“he shall not have power to make a window. If the drain of 
‘a man’s house hath, for a long series of years, passed through 
“the buildings belonging to another person, that person 
“shall not give impediment thereto.” Many other species 
“ of servitudes are referred to m the same book.” 1 

In another work, the Vivada Chintamam, various easements 
are mentioned at pages 124 and 125.7 

As regards Mahomedan law, reference to the Hedaya, 
Hamilton’s Edition,? shews that a right m the nature of an 
easement is acquired by one who digs a well in waste ground, 
viz, that no one shall dig within a certain distance of it, so as 
to disturb the supply of water. 

Rights to the use of water for the purposes of irrigation are 
recognised and defmed in the same work.4 

The same work mentions the nght to discharge water on 
the terrace of another,5 and recognises a claim of servitude.® 


t6 
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D. Anglo-Indian Law.— 

Prior to the passing of special Acts relating to casenicnts, 
the development of the law of Easements in British India was 
almost invariably accompanied by the application of Inglish 
principles, 

Generally speaking, as regards the districts outside the 
Presidency-towns, the rule which was established first by 
regulation 7 and subsequently by Acts in Couneil,§ and has been 


l Per Norman, J., an Bagram v. T In Bengal, Ben. Reg. IIE of 1793, 


Whütranath KurfõPmahk (1869), 3 s. 21, Ben, Reg. VI of 1793, s. 3l; in 
ak. os Mo Eo ap. 38. Madras, Madras Reg. 11 of 1502,s. 17; 
2 Jhid. in Bombay, Bom. Reg. 1M CiN 


3 P, 132, and see judgment of s. 26, and see Naorojt Beramji vV: 
Norman, J., in Bagram v. Khettranath Rogers (1867), 4 Bom. IL C O, ci, J. at 


Karformah (1869), 3B. LR, O. C. J. p27. 


ie ye 8 Sece Maceas Civil Courts Act, 111 
41 ['p. 136-155. of 1873, 5. 163; Bengal, NW. P. and 
6 At p. 146. Assam Civil Courts Act, NII of 1887, 
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recognised by the Courts,! that m the absence of any specific 

rule of law or well-established custom existing m India, and 
applicable to the particular case, the principles of justice, 

equity, and good conscience are to apply, appears to have for 

its corollary that, where the usages and habits of the people of 

India admit of it, the English law may well be taken as the “ Justice, 
measure and standard of such principles.2 And on this subject a ae 
it will be useful to quote from the judgment of Peacock, C.J., science.” 
in the Full Bench case (on appeal from the mofussil) of Soroop 
Chunder Hazrah v. Troylokho Nath Roy,’ in which the English 

law was applied. 

“ Now, having to administer equity, justice, and good 
“ conscience, where are we to look for the principles which are 
“to guide us? We must go to other countries where equity 
“and justice are administered upon principles which have 
“ been the growth of ages, and see how the Courts act under 
“similar circumstances; and if we find that the rules which 
they have laid down are in accordance with the true principles 
“of equity, we cannot do wrong in following them.” 

As regards the Presidency-towns, however, a different rule Law of Presi- 
has been observed under the jurisdiction of the Supreme and FE 
High Courts as to the law to be applied. 

By virtue of the provisions contamed in the Charters 
constituting these Courts, English law is to be administered in 








1 Bhageeruthea Debea v. Greesh Chun- 
der Chowdhry (1863), 2 Hay at p. 546 ; 
Secretary of State v. Administrator- 
General of Bengal (1868), 1 B. L. R., 
O. C. J., 87; Ram Coomar v. Chunder 
Cant Mookarjee (1876), L. R. 4 Ind. 
App. at p. 50; Mithħibai v. Limje 
Nowroji Banaji (1881), F. L. R., 5 Bom., 
506; Charu Surnokar v. Dokourt 
Chunder Thakoor (1882), I. L. R., 8 Cal. 
aP EO Cal, E R., 577; Abdool 
Hye v. Mir Mahomed Mozuffer Hossain 
(1883), L. R., 11 Ind. App., 10. 

2 See Soroop Chunder Hazrah v. Troy- 
lokho Nath Roy (1568), 9 W. R, 230; 
Molloo Mareh & Co. v. The Court of 
Mera ts72), L. R., Ind. App., Sup. 
Vol. at p. 100; Ram Lall Singh v. Lill 


Dhary Mahton (1878), I. L. R., 3 Cal., 
778 ;] Muthoora Kant Shaw v. The 
Indian General Steam Navigation Co. 
Sson tn R 10 Cal. at p. 189; 
Webbe v. Lester (1865), 2 Bom. H. C., 
555 Mithibai v. Limjt Nowrojt Banaji 
(1881), I. L. R., 5 Bom., 506; Chunidal 
v. Manishankar (1893), I. L. R., 18 
Bom., 623; and see Drojodurlabh Sinha 
v. kamanath Chose (1897), I. L. R., 
24 Cal. at p. 930. And in Culliandoss 
Kirparam v. Cleveland (1862), 2 Ind. 
Jur. O. S., 15, it was said that the law 
of easements in England being derived 
from the Civil law has no peculiarities 
debarring its application to British 
subjects in India. 
3 (EGR D Wo Mag 200, 01 Poo. 
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all cases except those relating to inheritance or succession to 
lands, rents, and goods, and all matters of contract and dealing 
between party and party in which a Hindu or Mahomedan 
is a defendant, in which case the Hindu or Mahomedan law, 
if any, must be applied.! 

In conformity with these provisions, High Courts have felt 
themselves bound to apply the English law in cases of ease- 
ments arising within their jurisdiction.? 

General appli- And in tribute to English principles and in reference to 

cation of Pae their application to the subject of casements in India, both in 

lish principles "=~ pe Be oe i bie 

in Presidency- the Presideney-towns and in the mofussil, Mr. Whitley Stokes 

towns and a3 r aa oe ; l 

Po fuissil. observes 3 that the law of England “ being just, equitable, and 
“almost free from local peculiarities, has, in many cases, been 
“held to regulate the subject in this country.” 4 


E. Repealed Indian Enactments relating to Easements.— 


Indian Limi- Under this head the Limitation Acts, XIV of 1859, LX of 
tation Acts. 1571, XV of 1877 require some passing mention. 
Act XIV of 1859 was repealed by Act IX of 1871, repealed 
in turn by Act XV of 1877, itself repealed by the Act now in 
torce 1A of 1005. 
Act XIV of All these Limitation Acts apphed to the whole of British 
ihe India, except that the Act of 1877 was, as regards the definition 
of “ Hasements ” and sections 26 and 27, displaced by the 





1 Webbe v. Lester (1865), 2 Bom. J. C. 4 In Bengal, Bagram v. Khettranath 
at p. 563 sce also, us to tlic extent of Kaurformah (1869), 3 B. L. R., O. C. J., 
English law to be adininistered, Brough- 18; Bhuban Mohan Banerjee v. Elliott 
ton’s Civil Procedure Code, VHI of (1570), 6 B. L. R., 55; Alodhoosoodun 
1859, Jth Ed., pe 393; and Morley’s Deyv. Bissonath Dey (1875), 15 B, L.R., 
Digest, Vol, 1, paxxiofthe Introduction, 361. In Bombay, Cullian Doss Kirpa- 

2 Bagram v. Khettranath Karformah ram v. Cleveland (1862), 2 Ind. Jur., 
(1869), 3 B. LR, O.C.d., 183 Phuban 0O. X, 16; Ratanji Jf. Bottlewalla v. 
Mohan Banerjee v. Mlliott (1870),  Hdatji H. Bottlewalla (1871), 8 Boin. 
6 Bod. 855 Modhoosoodun Dey ve 11. OL, 0. C.J., 181. In the mofussil, 
Bissonath Dey (W875), 15 B. L Ro 361.. Ponnusawmi Vevar v. The Collector of 

3 Statement of Objects and Reasons, Madura (S69) 5 Mad 81. C., G; ene 
ludin Kascments Bill, 1880, Gazette of Krishna clyyar v. Veneatachella Mudalé 
Jndia, 1550, Part V, July to Dee, pe (1872), 7 Mad. M. C., 60; Morgan vs 
470. Kirby (1875), L L. R., 2 Mad., 46. 
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ludian Basements Act in the territories to which the latter Act 
extended.: 

Although the Act of 1859 contained no express reference 
to casements, it is a matter of historical interest that the High 
Courts of Bengal and Madras, at à time when there was no 
precise rule in the mofussil as to the period of uninterrupted 
enjoyment required to establish an casement, shewed an in- 
clination by analogy to section 1, clause 12, of the Act, to adopt 
twelve years as such period.? But the Bombay High Court 
declined to accept such analogy on the ground that the long- 
established law of Bombay required a period of twenty years 
for the establishment of an casement.’ 


The first Indian Act which expressly recognised Easements Act IX of 


was the Limitation Act, LX of 1571. 


1371. 


It contained no interpretation of “ Easement ” as appeared Section 27. 


in section 3 of the Limitation Act, XV of 1877, but by soction 
27 it provided for the acquisition of an casement, whether 
afirmative or negative, by its cnjoyincnt as an casement, 
as of right and without interruption, for a period of twenty 
years. 

And by section 28 of the same Act the time of any such 
enjoyment during the continuance of a life estate, or lesser 
interest exceeding three years, in the servicnt tenant was to be 
excluded in the computation of the said period of twenty years 
in favour of a reversioner who should resist the claim to the 
casement within three years next after coming into possession. 

In the second schedule to the Act, Articles 31, 32, 40 and 
118 provided for the limitation of suits for the disturbance of 
casements, and Art. 146, for the declaration of rights to ease- 
ments. 4 





1 At first Presidency of Madras, 
Central Provinees and Coorg, later by 
Act VILL of 1891, Presideney of Bombay 
and the N.-W. Provinces and Oudh, 
now the United Provinees. 

2 Joy Prokash Singh v. Amecr Ally 
(1868), 9 W. R., 913 Ponnusawmi 
Tevur v. The Collector of Madura (1869), 
oMadi i. C., at p. 21. 


3 Nurotam Bapu v. Gunpatrav Pundu- 
rdny Visit), S Bom. IL C. O. C. J., 69. 

4 Under Articles 31 & 32, in respeet 
of suits for damages for obstruction 
and diversion of a way or watercourse 
respectively, the limitation was two 
years. Under Article 40 in respcet of 
suits for the disturbance of other 
easements the limitation was also two 
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tion of ‘* Ease- 
ment.” 
Sections 26 
and 27. 


T 


The first definition of “ Basement”? appeared in section 3 
(interpretation clause) of Act XV of 1877.1 1t was practically 
in the same terms as section 2 (5) of the present Act, IX of 1908,2 
and included profits & prendre. 

Further, sections 26 and 27 of Act XV of 1877 contained 
the same provisions regarding casements as those which were 
embodied in the corresponding sections 27 and 28 of the Act 
of 1871, except that section 28 of the latter Act expressly 
excluded easements of light and air from its operation, and 
that section 27 of the Act of 1877 applied to all easements.3 

Articles 36, 37, and 88 of the second schedule to the Act of 
1877 corresponded with Articles 40, 31, and 82, respectively, 
of the previous Act, but differed in the respeet that Articles 37 
and 38 made three years mstead of two years the period of 
limitation. 

Further, Article 120 of the Act of 1877 corresponded with 
Article 118 of the Act of 1871. 

Subject to the provisions of section 26 with reference to 
easements acquired by long enjoyment, Article 120 governed 
suits for injunction to restrain or remove the disturbance of 
easements. 4 

In Act XV of 1877 there was no article corresponding with 
Article 146 of Act LX of 1871.5 








beeause the reasons which led to the 


years, and under Artiele 118 in respect 
insertion of a like exception in the 


of suits not specially provided for else- 


where in the schedule, six years. For English Prescriptive Act did not seem 
the application of this article, see to apply to India (Gazette of India, 


Chap. XI, Part 111 (5). The limitation Part V, January to June 1877, p. 133). 


nuder Article 116 was twelve years. 

1 This definition was repealed by 
s. 3 of the Indian Basements Act so 
far as concerned the territories to which 
that Act applied. as to which see supra. 

2 See infra under F, and App IV. 

3 As does s, 27 of the present Indian 
Limitation Aci, IEX of 1905, see infra 
under P. and App. IV. From the 
statement of Objects and Reasons in 
(he Indian Limitation Bill of 1877, it 
appears that the exception us to light 
because it was 


and sir was omitted 


thought (o complicato the law, and 


Sections 26 and 27 of the Act of 1877 
were also repealed by s. 3 of the Indian 
Easements Act, 1882, as regards the 
territories fo whieh the latter Act 
extended. 

1 Sce Nanakasaba v. Mattu (18590), 
A oan E A 145. 

5 Tho articles of the Act of 1877 
were not repealed by the Indian Base- 
ments Act, but Act XV of 1877 is no 
longer in foree having been repealed 
in toto by the present Indian Limitation 
Act, IX of 1908, ns to which see infra 
under F. and App. IV. 
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It has been laid down by the Privy Council that the object Object of Acts 
of Act IX of 1871 was to facilitate the establishment of rights aes 
of easements by allowmg an enjoyment of twenty years, if 1877. 
exercised under the conditions prescribed by the Act, to give These Acts 
without more, a title to easements, but that the Act was remedial, Rees 
and was neither prolubitory nor exhaustive. Bete 

Under it a man might acquire a title who had no other 
right at all, but it did not exclude or interfere with other titles 
and modes of acquiring easements. ! 

This decision has been followed by the Indian Courts with 


reference to the Act of 1877." 


F. Unrepealed Indian Enactments relating to Easements.— 


It will be convenient to notice these Acts m chronological Act VII of 


1873, s. 5, els: 
order. (hy and (i ), and 
The first nnrepealed Indian enactment on this subject is s. 32, cl. (b). 


Act oo of 1873, an Act of the Governor-General in Council 
entitled “ The Northern India Canal and Drainage Act,” and 
applying to the Punjab, North-Western Provinces and Oudh, 
and the Central Provinces. - 

By section 8, clause (h), it is provided that compensation Compensa- 
will be awarded by Government as regards damage done in pea 
respect of any nght to a watercourse or the use of any water 
to which any person is entitled under the Indian Limitation 
Ae Part IV.3 





ł Rajrup Koer v. Abul Hossein (1880), Saheb v. The Secretary of State (1880), 
EES O O7 CE R., 529; L L. R., 5 Mad., 226; Sri Raja Vericherla 
7 Ind. App., 240; and see Modhoosoo- v. Sri Raja Satracherla (1881), I. L. R., 
dun Dey v. Bissonath Dey (1876), 15 5 Mad., 253; Arzan v. Rakhal Chunder 
B. L. R., 361}. See further, Chap. VII, Chowdhry (1883), I. L. R., 10 Cal., 214; 
Part II. Eshan Chandra S aiid v. Nil Moni 

“ Achul Mahta v. Rajun Mahta Singh (1 908), Io la Ra aa Cal. Sol = 
(1881), I. L. R., 6 Cal, 812; Koylaskh and see The Delhi and London Bank v. 
Chunder Ghose v. Sonatun Chung Hem Lall Dutt (1887), I. L. R., L4 Cal., 
Baroote (1881), T. L. R., 7 Cal, 132; 839. The same would presumably 


S Cal. L. R., 281; Charu Surnokar v. hold good under the present Indian 
Dokouri Chunder Thakoor (1882), Limitation Act, IX of 1908. 
SCG; 10 Cal. L. R., 577; 3 With which Part IV of the Limita- 


Punja Kuvarji v. Bai Kuvar (1881), tion Act, 1877, and of the present 
I. L. R., 6 Bom., 20; Srinivasa Rau Limitation Act, 1908, corresponds. 


Compensa- 
tion when not 
awarded. 


Bengal Act, 
IIT of 1876, 
s. l1, cl. (g). 
Compensa- 
tion. 


Specific Relief 
Act, I of 1877. 


Preventive 
Relief. 


Transfer of 
Property Act, 
IV of 1882, 
e. 6, cl. (c), 
and s. §. 


Indian Ease- 
menis Act, V 
of 1852., 
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Clause (7) of the same section provides how the amount of 
such compensation is to be determined. 

By section 32, clause (b), of the same Act no claim is to be 
made against Government for compensation in respect of loss 
caused by the failure or stoppage of the water in a canal by 
reason of any act beyond the control of Government.! 

The next Act in order of time is an Act of the Bengal 
Council, Act ITT of 1876, called “ The Bengal Irrigation Act.” 

By section 11, clause (g), of this Act it is provided that 
compensation may be awarded as regards damage done in 
respect of any right to a watercourse or the use of any water 
to which any person is entitled under the Limitation Act of 
1571, Part [V4 

Then comes the Specific Relief Act, I of 1877,3 which 
extends to the whole of British India except the Scheduled 
Districts as defined in Act XIV of 1874.4 Sections 52 to 57 
deal with the subject of preventive rehef by temporary, 
perpetual, and mandatory mjunctions to prevent and remedy 
the disturbance of easements. 

Section 54 of the same Act recognises the alternative 
method of relief by damages. 

The next Act dealing with easements is the Transfer of 
Property Act, IV of 1882, which by section 6, clause (c), 
provides that an easement cannot be transferred apart from 
the donunant heritage, and by section 8 provides that unless 
a different intention is expressed or necessarily implied a 
transfer of property 5 passes forthwith to the transferee the 
easements annexed thereto, 

Next in order comes the Indian Hasements Act, V of 1882, 
which apphed, in the first instanco, only to Madras, the Central 
Provinces, and Coorg, until extended by Act VIIL of 1891 


1 Amended qua NAV. Frontier 3 SeeApp. V. 
Provinces by the N-W. Frontier Law 4 As amended and in part repealed, 
and Justice, Reg VIE of 1901, as 6 see Unrepenled General Aclis of the 
(1) (4), by the substitution of the words | Governor-General of India ia Coueil, 
“Obief Commissioners’? for “ Loeal Vor. 1, tih Mad., pp. 140 et seq. 
Crovernment.”” § See further, Chap. Vi, Part l. 


2 See footnote 3, p- 45, 
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to Bombay and the North-Western Provinces and Oudh. It 
came into force on Ist July 1882.! 

Then comes Act VIII of 1891, entitled an Act to extend the Act VIII of 
Indian Basements Act, 1882, to certain areas in which that 189! 

Act is not in force, whereby the Indian Hasements Act was 
extended to Bombay, the North-Western Provinces, and Oudh. 

It may here be mentioned that suits relating to easements 
instituted in Bombay, the North-Western Provinces, and Oudh 
after the passing of the Indian Easements Act but before the 
passing of Act VITI of 1891, have been held not to be governed 
by the Indian Easements Act.? 

Next comes the Land Acquisition Act, I of 1894, by Land Acquisi- 
section 8, clanse (b), whereof, it is provided that, for the ve 
purposes of this Act, a person shall be deemed to be interested (4). 
in land if he is interested im an easement affecting the land. 

The Criminal Procedure Code, Act V of 1898, seetion 147,3 Crim. Proc. 
prescribes the procedure to be followed by Magistrates in cases Code Act of 
of dispute concerning easements.4 oe 

The Civil Procedure Code, Act V of 1908, by Order XXXIX, Civ. Proc. 
rules 1-5, regulates the subject of temporary injnnetions.® Cas cu 

Lastly comes the Indian Limitation Act 1908, Act IX of rr. 1-5. 
1908,6 the definition of easement in section 2 (5) of which has te ee 
already been referred to as adopting the previous inclusion of 1908. 
profits à prendre in easements. 7 

It extends to the whole of British India,§ but by the saving 
enacted in section 29 (3) the above definition of easement and 





1 For the history of the Act, see 
Appendix VIII. 

2 Udit Singh v. Kashi Ram (1892), 
L L. R, l4 AH., 185; Wauizler v. 
Sharpe (1893). I. L. R, 15 AI., 283; 
Chunilal v. Manishanker (1893), L L. R., 
18 Bom., 616. 

3 See App. IX. 

4 As to the power of a magistrate 
under this section, see Pasupati Nath 
Bose v. Nando Lall Bose (1900), 5 Cal. 
W. N., 67; Lalit Chandra Neoyi v. 
Tarini Proshad Gupta (1901), 5 Cal. 
W. N., 335; Ambica Prasad Singù 


v. Gur Sakay Simgh (1912), T L. R., 
39 Cal., 560. 

See App A: 

€ See App. IV. 

7 See supra under E, also App. IV. 

8 §.1(2). “ British India” means 
all territories and places within H. 
Majesty’s dominions whieh are for the 
time being governed by H. Majesty 
through the Governor-General in India 
or through any Governor or other 
officer subordinate to the Governor- 
General in India, General Clauses Act, 
X of 1897, s8. 3 (7). 


Local divi- 
sions of the 
subject. 


Bengal. 
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sections 26 and 27 dealing with the acquisition of easements are 
not to apply to cases arising in the territories to which the 
Indian Easements Act, 1882, may for the time being extend.! 

It is noticeable that, as regards the acquisition of easements, 
the Act of 1908 differs from the Act of 1877 in two respects, 
in that (1) section 26 (2) definitely provides a rule for the 
acquisition of easements against the Government, following 
the last clause of section 15 of the Indian Easements Act, 
V of 1882,? and (2) illustration (b) to section 26 of the earlier 
Limitation Act has been omitted as going beyond the terms of 
the section which does not require “ actual user.” 3 

Articles 36, 37, 38, and 120 reproduce articles 86, 37, 88, and 
120 of the repealed Act, XV of 1877.4 


Part TITT. —Present Law in force in British India relating to 
Hasements. 


In Part IT of this chapter have been noticed generally, as to 
history and present application, the law, statutory and other, by 
which the subject of easements is regulated in British India. 

Tt may be useful here to summarise that law, as it now 
exists, in accordance with the local or geographical divisions 
of the subject. 

1. In Bengal— 

(a) The Bengal Irrigation Act, IIT of 1876, section 11, 
clause (g). 
(b) The Specific Relief Act, I of 1877, sections 52-57.5 





1 See supra. See the seetions set 5 Extended under the Scheduled 
CibinApp. LV. Districts Act to— 

2 Thus settling the  eonflict of (4) Western Jalpaiguri (see Gazette 
opinion between tho Calcutta and of India, 16th December, 1582, 
Bombay High Courts on the subject. Part J, p. 511). 
see Notes on Clauses annexed to (b) Distnets of Hazaribagh, Lohar- 
Statement of Objects and Reasons, qaga, and Manbhuim, and Per- 
(lazette of India, 1908, Part V, p. 26. gana Dhalbhum in Distriet of 

3 Jbid., and see Noylash Chunder Singbhum (see Gazette of India, 
Grace v, Sonatun Chung Burovic (18st), 16th of February 1878, Part Í, 
lL Eea S. 11 $2). 
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_-(c) The Transfer of Property Act, LV of 1552, section 6, 
clause (c), and section 8. 

(A Land Acquisition Act, I of 1894, section 3, clause (b). 

(ce) Criminal Procedure Code, Act W of 1598,! section 147. 

(f) Civil Procedure Code, Act V of 1308,2 Order AAATX, 


rules 1—5. 


(g) The Indian Linitation Act, IX of 1908, section 2 (4) 
(definition of casements), sections 26 and 27 (ac- 
quisition of easements), section 29 (3) (saving in 
respect of the Indian Easements Act, 1882), and 
mabicles OG, 37, 35, 120. 

(h) In Calcutta (as subject to the Original Civil Juris- 
diction of the High Court), the principles of the 
English Law of Easements as developed out of the 
doctrines of the common law and equity and resting 


on judicial authority. 


In the High 
Court. 


(i) In the mofussil, i.e. Bengal outside the Original Civil In the mo- 


Jurisdiction of the High Court, the principles 


justice, equity, and good conscience which have 
heen interpreted to mean the English law where 
the application of such law is suited to the usages 
and habits of the people. 


2, In Bombay— 


(a) The Specific Relief Act, I of 1877, sections 52-57.° 
(b) The Transfer of Property Act, 1V of 1882, section 6, 
clause (c), and section 8. 
This Act was extended to the whole of the territories 


1 In foree (with modifications) in 
the Senthal Perganas, see the Sonthal 
Perganas Justice Regulation, V of 
1898, s. 4, as amended by the Sonthal 
Perganas Justice and Laws Regulation, 
Ill of 1899, Ben. Code. In foree by 
notification under the Seheduled Dis- 
triets Act, XIV of 1874, in the Scheduled 
Districts of Hazaribagh, Lohardaga 
(now the Ranehi District), Manbhuim 
and Palamau and in Pergana Dalbhum 
and the Kolhan in the Singbhum 
District, and in the Pergana of Manpur. 

Pete 





See Unrepealed Gen. Acts of the 
Governor-General of India in Couneil, 
4th Id., Vol. V, p. 39. 


2 As to the extension of the Code 


to the Seheduled Distriets and other. 


loeal areas, see Unrepealed Acts of the 
Governor-General of India in Couneil, 
dth Ed., p. 141. 

3 Extended to Sindh, one of the 
Seheduled Distriets, Bombay (see 
Gazette of India, 4th December 1880, 
ete, jio O70), 


fussil. 
Ot: 


Bombay. 
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(other than the Scheduled Districts) wader the administration 
of the Government of Bombay from the Ist January 1593.! 
(e) Indian Easements Act, V of 1582. The whole. 

This Act was extended to tho territories administered by 
the Governor of Bombay by Act VIII of 1591 which received 
the assent of the Governor-General in Council on the 6th 
March 1891. 

(d) Land Acquisition Act, I of 1894, section 3, clause (b). 

(e) Crnninal Procedure Code, Act V of 1895, section 147. 

(f) Civil Procedure Code, Act V of 1908, Order XXXIX, 
rules 1-5. 

(g) The Indian Limitation Act, IX of 1905, Articles 36, 
87, 388, 120. 


3. In the North-Western Provinces and Oudh 2— 


The N.-W. P. (a) The Northern India Canal and Drainage Act, VIII 
and Oudh. of 1873, section 8, clauses (h) and (i), and section 


o2, clause (b). 
b) Otherwise, the same law as in Bombay, Madras, 
the Central Provinees, and Coorg. 
The Indian Easements Act was extended to the North- 
Western Provinces and Oudh by Act VIII of 1891. 


4. In Mudras— 

Madras. The same law as in Bombay, North-Western Provinces, 
Oudh, Central Provinces, and Coorg, except that the Indian 
Easements Act was made applicable to Madras in the first 
instance, and accordingly came into force there on the Ist July 
1882. 


5. In the Central Provinces and Coorg— 
Ehe Contral The same law as in Madras,? excepting that the Northern 


Borar s x è . « ert [ete anal - J 3 
Ea and Jidia Canal and Drainage Act, VILI of 1878, section 8, clauses 


e o m n a ~ ———_— — o aaar eee o= —— _ — — 


L See Bombay Government Gazete, (a) The Scheduled Districts of the 
1502, Part 1, p. 107I. Central Provinces (see Gazelle of 

2 Now known as “Phe United India, 13th = Deeember 1879, 
Provinees.”? Prive (yl a. 77 2). 

3 ‘The Specific Relief Act I of 1877 (b) Coorg (see Gazelle of India, 3rd 


uas been extended to— June: tose, Eor p oie 
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(h) aud (2), and section 32, clause (b), applies to the Central 
Provinces and not to Madras or Coorg. 

6. In the Punjab— 

(a) The Northern India Canal and Drainage Act, VIII The Punjab. 
of 1873, section 8, clauses (A) and (i) and section 
32, clause (b). 

(b) The Specific, Relief Act, I of 1877, sections 52-57.1 

(c) Land Acquisition Act, I of 1894, section 3, clause (b). 

(d) Criminal Procedure Code, Act V of 1895, section 147. 

(e) Civil Procedure Code, Act V of 1908, Order XXXIX, 
rules 1-5." 

(J) The Indian Limitation Act, IX of 1908, sections 2 (5), 
26, 27, and Articles 36, 37, 38, 120. 

(g) The principles of justice, equity, and good conscience 
had formerly to be apphed by the Punjab Chief 
Court under Act IV of 1866, section 19, in the 
exercise of its original and appellate jurisdiction. 
Act IV of 1866 was repealed by Act XVII of 1877, 
in turn repealed (except as regards section 18) by 
Act XVIIL of 1884, itself repealed by Punjab 
Courts Act, II of 1914. In the last three Acts 
nothing is said as to the law to be apphed, but the 
Court would no doubt follow the principles of 
English law in the absence of any specific rule of 
{undian law or well-cstablished custom. 

7. In Assam— 

The terntones within the Chief Commissionership of Assam Assam. 
form part of the Scheduled Districts specified in the First 
pchedule to Act XIV of 1874. Therefore, any Act of the 
Governor-General in Council which though extended to British 
India is expressly excepted from operation in the Scheduled 
Districts would not be in force in Assam unless subsequently 


pS type ge 


1 Extended to the Seheduled Dis- tricts of the Punjab. 


tricts of the Punjab (sce Gazette of 3 Sce Punjab Record, No S0 of 1876, 
India, September 22, 1877, Part I, and Gazette of India, July to December 
Ds. O62), 1880, Part V, p. 476. 


2 iKxtended to the Scheduled Dis- 


Burma. 
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extended thereto by notification under the Scheduled Districts 
Act, ATV of 1874.1 

But Acts of the Governor-General in Council which are 
expressed to extend to the whole of British India without cx- 
ception would now extend also to Assam as being “ territory 
* within H. Majesty’s dominions for the time being governed by 
“H. Majesty through the Governor-General in India, or 
“through any Governor or other officer subordinate to the 
~ Governor-General in India.” 2 

Generally speaking, under section 87 of Aet XII of 1897,3 
the law to be administered in the Civil Courts of Assam, which 
are subject to the superintendence of the Calcutta High Court, 
is, In the absence of any other law for the time being in force, 
the law of Justice, equity, and good conscience.4 

8. In Burma— 

By section 2 of Act XX of 1886, called the Upper Burma 
Laws Act, Upper Burma and Lower Burma, the latter being 
then known as British Burma, were constituted one province 
called Burma. 

By section 3 (a) of the Burma Laws Act, XIII of 1898 
(repeahng Act XX of 1886) the expression ‘ Burma ” means 
the territories for the time being administered by the Licutenant- 
Governor of Burma, 

By section 7 of the same Act (XIII of 1898) the expression 
“ British Burma” or “ Burma ” occurring in any enactment 
in forco on the 24th September 1886 in any part of Lower 
Burma and still in force is to be read as “ Lower Burma.” 

Acts of the Governor-General in Council expressed to extend 
to the whole of British India, without exception, would now be 
in force in Burma by virtue of the wider meaning given.to 
“ British India ” by section 3 (T) of the General Clauses Act, 
A of 1897, 


1 Sece as. 3-5. Ameer Ali’s Civil Procedure in British 
2 See the extended definition of lndia, pp. 31, 32. 
“ British India’? in General Chiuses 3 The Bengal, N.-W. P. and Assam 


Act, X of 1897, a. 3 (7), ond tho in- Civil Courts Act. 
structive note in Woodrolfe nnd © [aga 8: 27 (2): 


For present purposes it will be convenient to take Lower 


Burma and Upper Burma separately. 


(1) In Lower Burma— 


(a) Specific Relief Act, I of 1877, sections 52-57, 
(b) Transfer of Property Act, IV of 1882, section 6, 


clause (c), and section 8. This Act, as regards 
Lower Burma, is in force ouly in the area included 
within the limits of Rangoon Town as from time to 
time defined for the purposes of the Lower Burma 
Courts Act 1900, and within the Municipalities of 
Moulmein, Bassein and Akyab, to which it was 
extended from the Ist January 1893.! 
(c) Land Acquisition Act, I of 1894, section 3, clause (b). 
(d) Criminal Procedure Code, Act V of 1898, section 147. 
(e) Civil Procedure Code, Act V of 1905, Order XXXIX, 
rules 1- 
(f) The Indian Limitation Act, IX of 1908, sections 2 (5), 
26, 27, and Articles 36, 37, 38, 120. 
(2) In Upper Burma— 
a) Specific Relief Act, I of 1877, sections 52-57. 
b) Land Acquisition Act, I of 1894, section 8, clause (b).3 
c) Criminal Procedure Code, Act V of 1898, section 147.4 
d) Civil Procedure Code, Act V of 1908, Order XXXIX, 
rules 1-5 
(e) The Indian Limitation Act, IX of 1908, sections 2 (5), 
96, 27 and Articles 36, 87, 38, 120. 

Generally—By Regulation No. VILL of 1886, providing for 
the administration of Civil Justice in Upper Burma, section 
87, sub-section (2),5 the Courts, in cases not provided for by 
sub-section (1) of the same section, which sub-section does not 


( 
( 
( 
( 








1 See Burma Gazette, 1904, Part I, 3 See Aet XIII of 1898, s. 4 (1), and 


pp. 025, 684. 


* Extended to Upper Burma (except. 


the Shan States), see Gazette of India, 
- 1893, Part II, p. 272, and declared in 
force in Upper Burma by the Bnrma 
Laws Aet, X111 of 1898, s. 4 (1), and 
First Schedule. 


First Schedule. 

4 [n foree in Upper Burma including 
the Shan States, see Burma Gazette, 
1898, Part I, p. 322. 

5 Re-enacted in s. £ (2) of Upper 
Burma Civil Courts Reg. 1 of 18986, 
repealing Reg. VIII of 1886, 


Lower Burma. 


Upper Burma. 


Burma 
generally. 
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relate to easements, are to act according to justice, equity, and 
good conscience, 


(3) In Burma generally— 

Act XIII of 1898, the Burma Laws Act, repealing section 
4 of Act XI of 1889, provides as follows, by section 18, which 
reproduces the repealed seetion, for the law to be administered 
by the Courts in Burma, namely :-— 

“ Subject to the provisions of sub-section (1) ” (which does 
not apply to easements), “ and of any other enactment for the 
“time being in force, all questions arising in civil cases insti- 
“tuted in the Courts of Rangoon shall be dealt with and 
‘determined according to the law for the time being adminis- 
“tered by the High Court of Judicature at Fort William in 
‘Bengal in the exercise of its ordinary original civil juris- 
“ diction.” 1 

‘In cases not provided for by sub-section (1) or sub-section 
“ (2), or by any other enactment for the time being in force, 
“the decision shall be according to justice, equity, and good 
“ conscience,” ? 
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1 S. 13, sub-seetion (2). Under the ceased to exist, and a Chief Court for 
Lower Burma Courts Act, VI of 1900, Lower Burma has been established. 
the Recorder’s Court in Rangoon has 2 S. 13, sub-section (3). 
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CHAPTER Il. 


Characteristic Features of Easements. 


PAGE PAGE 
Association of Easements with Exercise of Easement creates no right 
dominant and servient tenements 55 in favour of servient owner ee 
Restrictive eharacter of Easements... 56 Easement attaches to soil of servient 
Hasement cannot be dissociated from tenement ... oe a w 6l 
dominant tenement me .. 5S Hasement a fractional right ee R 
Dominant and servient tenements Easement a right in rem ... wo abe 
must belong to different persons... BS  Hasement an ineorporeal right  .. 63 
Easement must be beneficial to domi- Easement not an interest in land ... 63 
nani tenement  ... ane ee Easement a restrietive, not exelusive 
Easement conferring benefit on right oe: at i me id 
tenements other than dominant Hasement definite and limited s0 Ol 
tenement, not invalid ... i 


Ir has been seen that an easement, while conferring a Association 
: . . of easements 
right on the owner of the dominant tenement, imposes a with domi- 
corresponding burthen on the land which is the subject of nant and 
the servient tenement, and that, to the extent of such burthen ree a 
or obligation, there is a curtailment or restriction of the rights 
of the owner of the servient tenement. Thus, it is one of the 
essential qualities of an easement that it should be associated 
with two distinct tenements, or heritages as they are called in 
the Indian Easements Act, the Dominant Tenement to which 
the right is accessory or appurtenant, and the Servient Tenement 
in, upon, or over, which the right is exercised and a correspond- 
ing burthen or obligation imposed. Hf there be no dominant 


tenement, there can be no easement.! 





1 Mounsey v. Ismay (1865), 34 L. T. 146; (1892) 1 Q. B.. 668, Chundee 
Exch., 52 (56) 3 Rangeley v. The Mid- Charn Roy. v. Shib Chunder Mundul ` 
Pee. Co. (1868), L. R., 3 Ch. App., (1880), I. L. R., 6 Cal., 945; 6 Cal. 
306 (310); 37 L. J. Ch., 313 (316); I. R., 269; Ashruf Ali v. Jaga Nath 
Hawkins v. Rutter (1891,, 61 L. J. Q. B., (1884), I. L. R., 6 All., 497. 





Definitions in 
Indian Ease- 
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In Mounsey v. Ismay,! Martin, B., states positively that to 
constitute an easement there must be two tenements, a domi- 
nant one to which the right belongs, and a servient one upon 
which the obligation is imposed. 

In Rangeley v. The Midland Railway Co., Cairns, L.J., 
said: “There can be no casement properly so called unless 
“there be both a servient and dominant tenement.” 2 

And in a later case it was said that the word ‘ Easement ” 
implies a dominant tenement in respect of which the easement 
is claimed, and a servient tenement over which it is claimed 
in respect of the dominant tenement.3 

bo, too, in the case of a profit à prendre there must be 
a dominant and servient tenement. A profit wholly uncon- 
nected with the enjoyment of the right of property in the 
dominant tenement cannot be claimed as appurtenant to the 
dominant tenement. 

The following definition of Dominant and Servient Heri- 
tage is given in section 4 of the Indian Easements Act, 
namely :— . 

“ The land for the beneficial enjoyment of which the right 
“exists is called the dominant heritage, and the owner or 
“occupier thereof the donnnant owner; the land on which 
“the habihty is imposed is called the servient heritage, and 
“the owner or occupier thereof the servient owner.” 

Thus, where the owner of a house has, for the beneficial 
enjoyment thereof, a right of way over his neighbour's land, 
the house is the dominant heritage or tenement, and the 
neighbour's land is the servient heritage or tenement, 

Section 7 of the Indian Kasements Act defines and illus- 
trates the rights which are capable of restriction throngh the 
operation of easements. 

The section runs as follows :— 


VeUbG sup. Nop, Os tl tie, WoC. TE 226 : Sie 

2 Ube sup. worth v, Le Fleming (1865), 19 O. B. 

9 litle v. Buller (891), 61 L di N. Sa GST (709); hel. J. 07 PTRO] 
C). 12 aaia Chie 


4 Bailey v. Stephens (1862), 12 C. B., 6 See App. Vl. 
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“ Easements are restrictions of one or other of the following 
“rights (namely) :--- 

‘“(a) The exclusive right of every owner of nnimoveablo 
‘ property (subject to any law for the tine being 
‘in force) to enjoy and dispose of the same 
“and all the products thereof and accessions 
“ thereto.” 

“ (b) The right of every owner of immoveable property 
“(subject to any law for the time being in force) 
“to enjoy without disturbance by another the 
natural advantages arising from its situation.” 

Clause (a) deals with the exclusive right of property, and 
is illustrated by Illustration (a). 

Clause (b) deals with a class of rights known as “ Natural 
Rights.” 1 

Illustrations (b) to (7) provide instances of Natural Rights. 

These rights are regarded by law as the ordinary incidents 
of property, and are duly protected. 

But interference with these rights is not unlawful if it is 

founded on a right of easement which will, to a given extent, 
curtail or restrict such natural rights. 
Illustration (k) to section 7 contemplates the case of a 
natural right being restricted by an easement known to the 
Civil Law as the Servitus aquee ducendee, that is to say, the 
right of diverting water which in its natural course would flow 
over or alone the land of a riparian owner and of conveying 
it to the land of the party diverting it, that is, the dominant 
owner. 

The restrictive nature of such an easement is shewn by 
the curtailment of the rights of the owner of the servient 
tenement. It subjects him to disadvantage by taking from 
him the use of the water for the watering of his cattle, the 
irrigation of his land, the turning of his mill, or other bene- 
ficial use to which water may be apphed.? 








1 As to these rights, see Chap. I, Shrewsbury and Hereford Ry. Co. (1871), 
Part f, and Chap. V. lhe Oss. oS, O87 2 410 Lod. By, 
eee er cockburn, C.J., in Mason v. 293 ,297). 
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An easement cannot be dissociated from the dominant 
tenement. There cannot be an easement in gross.! 

Thus a way appendant to a house or land cannot be granted 
away or made in gross; for no one can have such a way, but 
he who has the land to which it is appendant.? 

This is a fundamental principle of the Enghsh law of 
easements and has been recognised in India by section 6, 
clause (c), of the Transfer of Property Act, which provides 
that an easement cannot be transferred apart from the 
dominant heritage.$ 

It is further essential to the existence of an easement that 
the dominant and servient tenement should be in the owner- 
ship or possession of distinct persons.4 It is apparent that 
since an easement implies a right to be enjoyed on the one 
side and an obhgation to be borne on the other, the union 
of the nght and the obhgation in the absolute ownership or 
possession of the same person deprives the easement of its 
distinctive character and converts it mto an ordinary right 
of property.” “For none can have land and also an easement 
over it.” © 

Another characteristic and essential feature of an easement 
is that it must be beneficial to the dominant tenement. In 
the leading case of Ackroyd v. Smith,” it was said that a right 
unconnected with the enjoyment or occupation of land, cannot 
be annexed as an incident to 1t.8 

The words “ beneficial enjoyment of the land” contained 
in section 4 of the Indian Easements Act shew that the same 


principle is there recognised. 





l! See Chap. I, Part I. 

* Ackroyd v. Smith (1850), 10 C. B. 
How: Mom J. C P. 315. 

3 See App. VIL. 

4 Obhoy Churn Dutt v. Nobin Chunder 
Pate (1868), 10 W. R., 298; Sham 
Churn Auddy v. Tariny Churn Banerjee 
(USTO a a ed 2 eS); 
Morganyv. Kirby (Us7s), L. L. R., 2 Mad, 
H) sand see Gale on Paserents, 9th Ed., 
p. ae 

6 Ag to the difference in the effect 
respeclively produced on an casement 


by unity of absolute ownership and 
unity of possession, see Chap. IX, 
Part if, A, and Chap. X, Part TI. 

6€ Ladyman v. Grave (1871), L. R., 6 
Ch. App. at p. 767. 

7 Ubi sup. 

8 See also Bailey v. Stephens (1862), 
12 CB No. Ole 3! L a CTET 
Ellis v. The Mayor of Bridyworth (1863), 
I5 0. B. N. S. 52; Hill v. Tupper 
(1863), 2 TL. & G., 121: SE e el 
2173 Shuttleworth v. Le Fleming (1865), 
19 U.S. Nos, 6877 34 L. Jere: 
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It is no objection to the validity of an easement that in Easement 
its exercise for the benefit of the dominant estate it confers a aes 
some benefit upon other tenements. tenements 

It may frequently happen that the owner of an ancient qier than 
light, by virtue of the obligation resting on his opposite tenement, 
neighbour not to build on his land so as to obstruct such Tr 
ancient light, not only gains protection for others of his windows 
which are modern, but similarly benefits his next-door neighbour 
who has no right. 

And the owners of lands who, for their protection, possess 
the right to open the gates of sluices or locks belonging to 
other persons in time of flood or likelihood of flood may thereby 
confer benefit on the lands of other persons. 

Such easements are none the less good because they confer 
such additional benefit.? 

It is a fundamental principle that an easement exists for Exercise of 
the benefit of the dominant tenement alone, and that primd “Sement 
facie the servient owner acquires no right to msist on its right in 
continuance, or to ask for damages on its abandonment.? a i 

In Mason v. The Shrewsbury and Hereford Railway Co.,° owner. 
Cockburn, C.J., gives a lucid exposition of this principle. To 

The plaintiff in that case, as the servient owner of lands and Hereford 
from which the water had been diverted by the exercise of an A 
easement which had existed in the defendants but had ceased 
to exist through powers conferred on them by Act of Parlia- 
ment, sued the defendants to recover damages for injuries 
caused to his lands by reason of the abandonment of the 
easement. 

Cockburn, C.J., in giving judgment for the defendants, 
delivered the following statement of the law 4 :— 


“ The right of diverting water which in its natural course 











1 Tapling v. Jones (1865),11 H. L.C., 325, 333; Burrows v. Lang (1901), 
290; Simpson v. Godmanchester Cor- 2 Ch. at p. 508; and see lL. KE. Act, 
poration (1897), App. Cas., 696. 50. 

2 Mason v. The Shrewsbury and 3 Ubi sup. 
femora ii. Co, (1871), L. R., 6 Q B., d Ibo he 0 QD. at p, 686; 40 L. J, 
Sees J. 0. B., 293; MeEroy v. Q. B. at p. 297. 

Great Northern Ly. Co., (1900) 2 L R., 
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would flow over or along the land of a riparian owner, and 
of conveying it to the land of the party diverting it, the 
servitus aque ducende of the civilians, is an easement well 
known to the law of England as of every other country. 
Ordinarily such an casement ean be created, according to 
the law of England, only by grant, or by long continued 
‘enjoyment, from which the existence of a former grant may 
be reasonably presumed.” 

“ But such a right may, lke any other right, be created in 
derogation of a prior right by the action of the Legislature. 
It was thus created in the present instance. But however it 
may be ealled into existence, the right is essentially the 
same. The legal incidents connected with it are the same, 
whether the easement is created by grant or by statutory 
enactment.” 

“ Now it is of the essence of such an easement that it 
exists for the benefit of the dominant tenement alone. 
Being in its very nature a right created for the benefit of 
the dominant owner, its exercise by him cannot operate to 
create a new right for the benefit of the servient owner. 
Like any other right its exercise may be discontinued, if it 
becomes onerous or ceases to be beneficial, to the party 
entitled.” 

“ An easement like the present, while it subjects the 
owner of the servient tenement to disadvantage by taking 
from him the use of the water for the watering of his cattle, 
the irrigation of his land, the turning of his mill, or other 
beneficial use to which water may be applied, may, on the 
other hand, no doubt, be attended meidentally with equal or 
greater advantage to lim, as, for instance, by rendering bim 
safe from the danger of inundation. But this will give him 
no right to insist on the exercise of the easement on the 
part of the dominant owner, if the latter finds it expedient 
bo abandon his right.” 

“ [In like manner where the easement consists in the right 
fo discharge water over the land of another, thongh the 
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“owner of the latter cannot acquire a right to have it dis- 
“charged on to his land, if the dominant owner chooses to 
“ send the water elsewhere or apply it to another purpose. 

I am far from saying that the grant of an easement might 
not be accompanied by stipulations on the part of the 
grantor; as, for instance, that the easement should not be 
discontinued without his consent, or that on its discontinu- 
ance certain things should be done. I am far from saymg 
that such a stipulation would not give a right of action. 
My observations are intended to apply to a case in which 
nothing appears beyond the existence of an easement. In 
such a case, it appears to me beyond doubt that the servient 
owner acquires no right te the continuance of an easement 
and the incidental advantages arising to him from it, if the 
dominant owner thinks proper to abandon it.” 

The principle is tersely summed up by Palles, C.B., i AfeEvoy v. 
McEvoy v.Great Northern Railway Co.,! in the following words:— “4-44. Co. 
“The existence of an easement does not carry with it any 
“presumption of the creation or existence of a counter-easement 
“in the owner of the servient tenement against the owner of 
“the domimant tenement.” 2 

The same principle was applied in India in a ease where 
the defendant, who owned an easement consisting of the nght 
to discharge over the plamtiff's land surplus water collected by 
the defendant for irrigation, discontinued the easement by 
diverting the surplus water.? 

To the same effect 1s the provision contained in the first 
portion of section 50 of the Indian Easements Act.4 

It is one of the qualities of an easement that it should Easement 
attach itself to the soil of the servient tenement. In imposing ĉttaches to 
itself thereon it lays a negative obligation upon the servient servient 
owner, not to do anything which may interfere with the ager 
enjoyment of the dominant owner.5 But the obligation is not 
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OCO RR 325, 333. 4 See App. VII. 
2? Referred to in Burrows v. Lang 5 Gale, 9th Ed., pp. 9, 10. And sce 
(1901), 2 Ch. at p. 508. definitions of easement in Chap. 1, 
3 Khoorshed Hossein v. Teknarain and J. E. Act, s. 4. 
Singh (1878), 2 Cal. L. R., 141. 
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a general obligation, but a special obligation of well-defined 
limits. For instance, an easement of way does not impose 
upon the servient owner a general obligation to allow the 
dominant owner to walk wherever he pleases, but the passive 
obligation that he shall not interfere with “a special specific 
way ” so as to affect the enjoyment of the dominant owner.! 

In order to appreciate the true character of an easement, 
and the definitions founded thereon, ìt is important to remember 
that an easement “is a fractional right; that is to say, a 
“definite right of user subtracted or broken off from the in- 
“ definite right of user which resides in him or them who bear 
“the dominion of the subject.” 2 

For the same reason an easement has been called “a 
“single or particular exception, accruing to the benefit of the 
‘party in whom the right resides, from the power of user and 
‘exclusion which resides in the owner of the thing.” 3 

So again, rights of easement are called by French writers, 
“ démembremens du droit de propriété”; that is to say, “ de- 
“tached bits or fractions of the indefinite right of unser which 
“resides in him or them who own the subject of the servitude.” 4 

It is this fractional aspect of an easement which explains 
the rule that there can be no such thing in law as an easement 
which destroys the ordinary uses of property by the owner of 
the land affected.® 

Moreover, an easement is not a right in personam, which is 
a right arising out of personal obligations and enforceable only 





1 Sec Taylor v. Whitehcad (1781), 2 
Dougl., 745;- Doorga Churn Dhur v. 
Nally Coomer Sen (1881), I. L. R., 7 
Cal., 146. 

7 Austin, Juris., 3rd Ed., Vol. II, 
p. 832, 

3 Ibid, 

4 Ibid, 

5 Dyce v. Lady James Hay (1852), 1 
Macq. Se. App., 305, disallowing u 
Claim of publie recreation at all times 
upon an inclosed portion of the appel- 
Jant’s property; Moonshee Zumeer Alr 
v, Mussamut Doorgabun (1864), LAV. R., 
230, rejecting tho plaintilfs claim to 


flood the defendant’s land with water } 
Gooroo Churn Goon v. Gunga Gobind 
Chatterjee (1867), 8 W. R., 268, for- 
bidding the straying of cows over 
another’s land, thereby reudering its 
cultivation itnpossiblo; Joy-Doorya 
Dassia v. Juggernath Roy (1871), 15 
W. R., 295, forbidding tho promiseuous 
driving of cattlo over tho whole of 
another’s land; Doorga Churn Dhur v. 
Kally Coomar Sen (L581), L L. R., 7 
al., 145, forbidding the passago of 
boats in every direction over the 
dlefendant’s water, 
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against a particular individual or individuals, but belongs to 
the category of rights in rem or rights enforceable against all 
the world; that is, against any onẹ who iufrmges the right 
whether he be servient owner or occupier, licensee or trespasser. 

And a consideration of the nature of an easement will 
make this clear. Ifa man, for the advantage of Ins own land, 
has the right to walk across his neighbour’s field, or divert the 
water of his neighbour's stream, he has the accompanymeg 
right that no one shall interfere with his easement whether 
the same arose out of contract or otherwise. 

If this were not so, no easement would be secure. 

For though an easement is not a right of property, it 
is a right appurtenant to property and is no less a right in 
rem. 

An easement is an incorporeal right exercised in, or over, Easement an 
corporeal property for the beneficial enjoyment of other nee 
corporeal property.! 

‘“ Corporeal things are tangible objects, as land or gold; 
‘ingorporcal things are those which are intangible, such as 
“legal relations and rights, including legal obligations and 
“rights of action.” ? 

Following this definition an easement is an incorporeal 
thing, whereas the land upon which the easement is imposed 
is a corporeal thing. 

And in Clifford v. Hoare,? Brett, J., observed that the 
privilege of walking over another man’s land is an easement, 
but the right to the soil of the road would not be an easement, 
but a corporeal right. 

Excluding for the moment the extended meaning given to Easement not 
an casement by the Indian Limitation Act and Indian Ease- png Tom 
ment Act,t and confining the right within the limits of the 
English definition, it is apparent that an easement is not an 





1 Kristna Ayyar v., Vencatachella Mue 2 Williams on ‘“‘ Real Property,” 22nd 
dali (1872), 7 Mad. H. C., 60: Hewlins Ed., p. 4. 
v. Shippam (1826), 5 B. & C., 221: 7D. 3 Ubi sup. 
& k 753; Clifford v. Hoare (1874), 4 By including a profit à prendre in 


E e 362; 43 L. J. C. P., 225. an easement. See Chap. I, Part I. 


Easemcnt a 
restrictive, 
not exclusive 
rizht. 


Easement 
delinite and 
limited. 


( 64) 


interest in land,! but a mere privilege appurtenant to the 
dominant tenement and imposing upon the servient owner 
an obligation to suffer something to be done or not to do 
something m or upon the servient tenement. 

This view of the real nature of an easement is not affected 
by section 3, clause (b), of the Land Acquisition Act (I of 1894), 
which provides that if a person is interested in an easement, 
he is to be deemed to be interested in land, such a provision 
applying merely to the purposes of the Act itself. 

Lastly, it should be observed that the effect of an casement 
being to restrict, not to extinguish, the ordinary uses of property, 
a right which operates in the latter manner is not an easement 
but a right to the land or soil itself.? 

Thus the right to take all the minerals under a man’s land 
is hot an easement but a right to the soil itself.3 

Conversely, the exclusive use of land cannot be demised as 
appurtenant to other land, for this would be to demise one 
piece of land as appurtenant to another, which in law cannot 
be.t But the use and enjoyment of land can be demised as an 
casement or privilege, so long as tle restrictive character of 
the right is not cularged beyond its legal limits.6 

And the operation of an easement is defined as well as 
limited. “ By servitus or eusenient is meant any such right 
“a rem as gives to the party in whom it resides a power of 
“using the subject which is definite as well as limited. The 
“ power of using the subject (like that which is imported by 
“the right of property) is limited by the sum of the duties 
“which are incumbent ou the party. But. unlike the power 
“of user which is nnported by the right of property, it is not 
“ merely circumseribed by the sum of Ins duties. The uses 


1 Godley v. Frith (1610), Yelv., 159 ; 
Webb v. Paternoster (1620), Palmer, 71 ; 
Parker v. Stantland (1809), 11 East, 
$62; ffewline v. Shippam (1826), 4 B. 
& C, S21; Jones v. Flint (18539), 10 A. 
& B. 753; MeManus v. Cooke (L587), 
3a Ch. Div., 631, 

2 Dyce v. Lady James Hay, 1 Macq., 


Se. Appa, 305. 

3 Wilkinson v. Proud (1843), 11 M. 
W., 333 and sce Clifford v. Hoare 
(iSite), 43 1. J. CoP, 2297: ee 
Oe. PL, 362. 

3 Buseard v. Capel (1828), 5 B. & Cy 
Pt. 

5 Dyce v. Lady James Hay, ubi sup. 


( 65 


) 


“which he may derive from the subject, or the purposes to 


(3 


‘which he may apply it, are defined positively, or are sus- 
“ceptible of positive description. 


In short, the ditference 


“ between property (in any of its modes) and of servitus 
“ (whatever be its class) would seem to be this: The party 
“invested with a right of servitus, may turn or apply the 


6 


6 


‘subject to a given purpose or purposes. 
‘with a right of property, may turn or apply the subject to all 


The party invested 


‘purposes whatsoever, save such purposes as are not consistent 


é 


‘with any of his duties, relative or absolute.” ! 


This essential difference between the ownership of land and 
a right of easement over it prevents a sunultancous claim to 
both in respect of the same land as inconsistent.” 





i Austin, Juris., 3rd Ed., Vol. II, 


p S3l. 

2 Narendra Nath Barari v. Abhoy 
Charan Chattopadhya (1907), 1. L. R., 
ote ool Cal. \V. N. 20. But 
there would be no objection to an 
alternative claim and the establish- 


a ey 


ment of either right provided the other 
wero abandoned, Jbid., overruling 
Bijoy Keshub Roy v. Obhoy Churn 
Ghose (1871), 16 W. R., 198. And see 
the first inentioned case relied on in 
Konda v. Ramasami (1914-15), 1. L. R.. 
38 Mad., L 
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Part I.—Kasements of Tight and Air. 


Tus right to light and air may be either a natural right 
forming one of the incidents of property or it may be an 
casement. 

The extent of the Natural Right which is the right of every 
owner of land to so much light and air as come vertically 
thereto will be considered hereafter.! The easement of light 
and air which, it will be remembered, is a continuous ease- 
ment,? comprises a very important branch of the law of 
Easements and presents features of special interest in its nature 
and origin, 

Starting with the proposition that the owner of land can 
take and use for his own property as much light and air as 
come within the boundaries of his land,’ it is apparent that the 
quantity of light and air available for his use is in a large 
measure dependent upon the acts of his neighbour. 

Supposing, then, that his neighbour should in the free 
enjoyment of his own property erect buildings thereon in such 
manner as to diminish the flow of hght and air on to the other’s 
land, the latter would have no redress unless he could show 
a right on his part precluding his neighbour from erecting 
such buildings. Such a right, if it existed, would clearly be 
restrictive of the other’s right to enjoy his property as he 
pleased, and could only arise as an easement.4 

Strictly speaking, therefore, an easement of hght and air, 
whether arising under an implied covenant derived from user 
or under an express or implied covenant or agreement as dis- 
tinguished from user, is the purely legal right that the servient 
owner shall not by any act on the servient tenement diminish 
the quantity of light and air to which the dominant owner is 
entitled.” 





1 See Chap. V, Part II. 4 See Indian Easements Act, s. 7 and 


* See Chap. I, Part T, and. I. E. Act, ill. (a) to the section, App. VII, and 
3. 5, App. VH. Sarubai v. Bapu (1878), L L. R, 2 


3 Bryant v. Lefever (1879), 4C. P. D, Bom., 660; Chastey v. Ackland (1895), 
Ree asic v. Ackland (1895), 2 Ch., 2 Ch. at p. 402. 
389. 5 See Colls v. Home and Colonial 
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such rights. 
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Mahomedan 
law and 
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of England. 


Arise under 
an implied 
covenant. 
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In this view the easement falls within the definition of a 
negative easement,! and is, in effect, the right to restrict a 
neighbour in his proprietary right of building, being analogous 
to what, m Roman law, was the negative servitude ne facias 
burthening the servient tenement with a prohibition against 
any interference by the servient owner with the enjoyment of 
the nght.? 

Easements of ight and air are known to the Mahomedan 
and Hindu law and have been recognised from the earliest 
times by the ancient common law of England. Cases m the 
year books in Michaelmas Term 7th Edward HI, and 
Michaelmas Term 14th Henry IY, fol. 25, shew that if a man 
had an ancient house with windows overlookme the land of his 
neighbour, through which light and air had been received 
from a time from which the memory of man ran not to the 
coutrarv, he had a good cause of action against any person 
obstructing the flow of such light and air. 

In the Third Institute it is declared that “ the common law 
‘prohibits the building of any edifice to a common nuisance 
‘or to the nuisance of any man in his house as to the stopping 
‘up of his light, or to any other prejudice or annoyance of him.” 

And in Aldred’s case,? it was resolved that “im a house 
“four things are desired,—the habitation of man, the pleasure 
“of the inhabitant, the light, and wholesome ai, and for 
“nuisance done to the habitation of a man, for that is the 
“principal end of a honse, an action lies, and so for the 
“hindrance of light and air for both are necessary.” 

Though the acquisition of these rights in British India by 
enjoyment for a period of twenty years falls within the provi- 
sions of the Indian Limitation Act and Indian Hasements Act,4 


$ 


Stores, Ltd, (1901), App. Cas., 179; A nath 
Nath Deb. v. Galstaun (1908), 1. L. R., 
35 Cab, 6613 12 Cal. W. N. 519. That 
is, Che right of Che owner of the dominant 
tenant is aright to the reception of light 
and nir im a lateral direction; Anath 
Nath Deb v. Galstaun, ubi sup. 

1 See supra, Chap. [, Part l1; Cale 
on Pasements, 9th Ed., p. 288, note (c), 


-—_— — 


and Collis v. Home and Coloniul Stores, 
Ltd, (1904), App. Cas. nt p. 185. 

2 Smith v. Kenrick (1849), 7 ©. B., 
515 (666); Angus v. Dalton (1878), 
J Q. B. D., ut p. 196; Gale, ubi sup. ; 
nnd see Colls v., Home und Colonial 
Stores, Ltd., ubi sup. nt p. 186. 

“RIS Gikene 670: 

1 See Chap. VII, Parts 11 & IHI. 
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yet, if, as may bo the case, these nghts were to artse indepen- 
dently of those two Acts.! similar considerations would present 
themselves as to the manner of their origin, as under the 
English common law prior to the English Prescription Act 
which has no force m British India.? 

Under the English common law the right to the uninter- 
rupted flow of light and air through a definite aperture or 
channel has been said to arise by virtue of an implied covenant 
on the part of the servient owner, derived from user, whereby 
he was deemed to have precluded himself from thenceforth 
interfering with the access of light and air to the dominant 
tenement to the extent of such user. 

In Moore v. Rawson, Littledale, J., in discussing this origin Moore v. 
of the right to ight and air, pointed out the distinction between wai 
the mode of acquiring a right of way and tho mode of acquiring 
an easement of light and air.t 

A right of way, he declared, apart from any express or im- 
plied grant, could arise by prescription or the presumption 
of a lost grant founded on user for a particular period of time 
accompanied with the consent, express or imphed, of the 
owner of the land, whereas a right to light and air was acquired 
by mere occupancy under an implied covenant hy the 
servient owner not to interrupt the free use of hght and air. 
The judgment contains the following instructive passage 3; 
“ Every man on his own land has a right to all the light and 
“air which will come to him, and he may erect even on the 
‘extremity of his land buildings with as many windows as he 
‘pleases. In order to make it lawful for him to appropriate 
“to himself the use of the light he does not require any 
“consent from the owner of the adjoining land. He, therefore, 





a 
782; Scott v. Pape 


1 See Chap. I, Part II, E, and Chap. 6 App. Cas., pp. 776, 

VII, Part H. (1886), 3 Ch. D., 554. But rethe extent 
2 See Elliott v. Bhuban Mohan Ban- ofthe prescriptive right. See infra, pp. 

nerjee (1873), 12 B. L. R., 406; Ind. 81 et seq. 

App., Supp. Vol., 175. $1824) 3 B. & C. at pe 339; 27 
3 Moore v. Rawson (1824),3 B.& C., R. R. at p. 38t. 

Gees Wk. R., 375; Hall v. Lichfield 5 3 B. & C. at p. 340; 27 R. R.at 


Brewery Co. (1880), 49 L. J. Ch., 655; p. 382. 
43 L. T., 380; Dalton v. Angus (1581), 


Pranjivandas 
v. Meyaraim. 


$< 
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begins to acquire the right to the enjoyment of tho light 
by mere occupancy. After he has erected the building the 
owner of the adjoining land may, afterwards, within twenty 


‘years, build npon his own land, and so obstruct the light 


which would otherwise pass to the building of his neighbour. 
Bunt if the hght be suffered to pass without mterruption 
during that period to the building so erected, the law imphes 
from the non-obstruction of the light for that length of time, 
that the owner of the adjoining land has consented that the 
person who has erected the building upon his land shall 
continue to enjoy the light without obstruction, so long as he 


‘shall continue the specific mode of enjoyment which he had 


been used to have during that period. Jt does not, indeed, 
imply that the consent is given by way of grant, for although 
a right of common (except as to common appendant) or a right 
of way being a privilege of something positive to be done or 
used in the soil of another man’s land, may be the subject of 
legal grant, yet light and air, not bemg to be used in the soil 
of the land of another, are not the subject of actual grant ; 
but the right to insist upon the non-obstruction and non- 
interruption of them more properly arises by covenant which 
the law would imply not to interrupt the free use of the hght 
and air. ! 

In India, the principle, thus clearly stated, was apphed 


by the Bombay High Court in the case of Pranjiwandas v. 
AMeyaram,? and in Bengal the opinion of Littledale, J., as 
to the nature of the right to hght and the manner of its 
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1 This opinion was notieed with ap- 
proval by Wightman, J.. in Webb v, 
ard (1861), 13 CB. N. S. at p. 843; 
by Brett, LJ., in Angus v. Dalton 
(STOT Gee, at p- 196; hy 
Pollock, B.. in Dalton v. Angus (1881), 
G App. Cas. nt pp. 749, 750; Field, J., 
Ibid pp. 756, 757; by Fry, Ja, Loads 
ppe 771, 776, und see Lord Selborne’s 
observations on the dictum, Ibid., p.7T9A, 
See also Greenhalgh v. Brindlay (1901), 


AiE Ea E 


The right of the adjoining 


owner to obstruct the light within the 
preseriptive period can be exercised 
equally by a Railway Company, Bonner 
v. Great Western Ry. Co. (1883), 24 Ch. 
D., 1; Foster v. London, Chatham, and 
Dover Ry. Co. (1895), 1 Q. Ba 7IL; or 
by a publie body in whom the adjoining 
land is vested for a purpose not ineon- 
sistent therewith, Paddington Corpora- 
lion v. Alt.-Genl, (1906), Apo. Cas L 

= (1862) | Bom, a "OL E a i 
pian leave 


acquisition was adopted by Norman, J., in the case of Bagram Bagram v. 


v. Khettranath Ivarformah.' Kheltranath 
= è 2 . Karformah. 
The same view was taken by Fry, J., in Hall v. Lichfield pany. Lich- 

Brewery Co." field Brewery 


: : : ; Co. 
That learned judge thought the nght to have air coming 


to a window was not the subjcet of prescription because pre- 
scription was the mipheation of a grant, and such a right was 

not one which could be claimed by grant, and he agreed with 

the opinion expressed by Littledale, J., in Moore v. Rawson,” ` 
that the right should be put upon an implied covenant not to 
interrupt the free access of air. 

On the reasoning of Moore v. Rawson 4 and Hall v. Lichfield 
Brewery Co.5 an implied covenant derived from user of the 
dominant tenement for the period and in the manner required 
by law, would appear to be the only logical ground upon 
which the origin of the negative easement of hght and air 
can theoretically be based, for the obligation imposed on the 
servient tenement, being merely an obligation ne facias, cannot 
strictly form the subject of a grant, whether express or imphed, 
by the servient owner to the dominant owner.® 

But though theoretically inaccurate, it is now the practice 
to treat easements of light and air as rights which can be 
acquired by prescription,” and to speak of them in that con- 
nection as prescriptive rights, in which character they will 
presently be considered. 


Independently of an express grant 8 or covenant,? the Apart from 
express 


p we. grant or cove- 
7 See Cable v. Bryant (1908), 1 Ch, nant, definite 








isco. I. R., O. C. J. at p. 43. 





ERSS ORONT Ch., 655; 43 L.T., 259. aperture 

380. 8 Although, as has been seen, the essential to 
3 Ubi sup. idea of a grant is foreign to the theory acquisition 
4 Ubi sup. of the acquisition of the easements of of Easements 
Bb: sip. light and air by long enjoyment, yet of light and 


6 In considering the principle of an in a conveyance or demise of the air, 
implied covenant derived from user as dominant tenement the easements can 
applying to the case of easements of in practice be made to pass by apt 
light and air the distinction between words of grant, see Key & Elph., Conv. 
affirmative and negative easements is Prec., 8th Ed., Vol. 1, p. 422, and 9th 
important. This distinction was not Ed.. Vol. I, pp. 738, 764. 
referred to in Moore v. Rawson and 9 As to the form of covenant, [bid., 
Hall v. Lichfield Brewery Co., see 9th Ed., Vol. IL. pp. 784, 7941 
Gale, 9th Ed., p. 80, note (e). 
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permanent 
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definite. 


acquisition of easements of light and air depends, as to light, 
on its enjoyment through a definite window or aperture on 
the dominant tenement capable of admitting light thereto, and, 
as to air, on its enjoyment through such definite window or 
aperture, or through a definite channel on adjoining property.! 

It will be convenient to consider the authorities in some 
of which the easements have been separately treated. 

In Roberts v. Macord,? the defendant sought to justify a 
trespass for breaking down the plaintiffs wall by pleading a 
right to hght and air in respect of an open space of ground at 
the side of his timber yard for the drying of the timber and 
the more convenient use of the timber yard and a saw-pit. 
Patteson, J., said the plea was a very novel one and one which 
could not be supported in law. If such a plea could be 
sustained it would follow that a man might acquire an exclusive 
right to light and air, not only as theretofore in respect of 
buildings, but merely by reason of having been in the habit of 
laying a few boards on his ground to dry. Such a rule would 
be very inconvenient and very unjust. 

In Potts v. Smith? a similar opinion was expressed by 
Malins, V.C., who pointed out that if a right to light and 
air were once admitted with regard to open land, the conse- 
quence would be that no man could ever build to the edge of 
his own land, because the owner of the next land might say : 
“Tt is very true I have never used this land for building pur- 
“poses, but I have been in the habit of laying out hnen or 
“timber to dry there, and if you build a house next to it, I can 
“ no longer use it for the same purpose.” Such a restriction, 
he said, would be highly inconvenient and contrary to the rule 
Ol law. 

And the apertures through which the hght and air have 
passed ito the dominant tenement must be permanent as well 
as definite, and intended for the access of light and air.’ 


! See the authorities considered infra, 8 Bom, M. C. (0. C. J.) at p. 190. In 
2 (15802) TIN & 1t., TAO India a doorway anny be as effective for 


Vay ove 


* (1868) L. Ro 5 By, SIL the admission of Hight nnd aiw as a 


vag 


4 See Bottlewalla v. Bottlewalla (1871), window, Jhbid. But contra in England 
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In Webb v. Bird,! the plaintiff claimed to be entitled to Webb v. Bird. 
the free and uninterrupted passage of the currents of wind and 
air over the defendant's land to his mull. 

It was decided that the right claimed was too indefinite to 
be the subject of an easement. Willes, J., said: “ That which 
“as claimed here amounts to neither more nor less than this 
“—that a person having a piece of ground, and building a 
“windmill upon it, acquires by twenty years’ enjoyment a 
“right to prevent the proprietors of all the surrounding land 
“from building upon it, if by so domg the free access of the 
“wind from any quarter should be impeded or obstructed. It 
“is impossible to see how the adjoining owners could prevent 
“the acquisition of such a right except by combining together 
“to build a circular wall round the mill within twenty years.” 2 

In Bryant v. Lefever,’ the plaintiffs and the dofendants’ Bryant v 
houses adjoined each other. The plaintiff complained that Merer. 
the defendants had raised their house m such a manner as to 
prevent the free access of air to the plaintiff's chimneys there- 
tofore enjoyed for more than twenty years and to cause them 
to smoke. It was held that no action was maintainable by the 
plaintiff against the defendants, for the access of air to the 
chimneys of a building could not as against the occupier of 
neighbouring land be claimed as an easement capable of 
acquisition otherwise than, possibly, by an express grant or 
covenant. It was thought that the right claimed was too 
vague and uncertain to be capable of acquisition against the 
adjoining owner, and that the plaintiff's remedy was to build 
higher, 

In Harris v. De Pinna,* the plaintiff had erected certain Harris v. De 
timber stages or structures for storing and seasoning timber 0“ 
which were left open on the sides abutting on the defendant’s 








where a door is primarily for the nature of windows, 


purpose of being closed, and thus 1 (1861) 10 C. B. N. S., 2683 (1863) 
excluding the light, see Levet v. Gas, PICLENS 54 le 

Light & Coke Co. (1919), 1 Ch. 24, 2 10 C. B. N. S. at p. 284. 

where it was held that a prescriptive 3(1879) 4.C. Pp. D:, tig. 

right to light can only be acquired in 2 (1886) 33 Ch. D., 238. 


respect of windows or apertures in the 


premises for the purpose of admitting heht and air, and the 
defendant having erected buildings on his land up to the 
boundary of the plaintiff's premises, the plaintiff sued to 
restrain hint from imterfermg with the access of hight and air 
to such timber staves. The suit failed as to light on the 
ground that the plaintiff had not given evidence of the con- 
tinuous enjoyment of any definite amount of light in respect of 
any of the apertures to the said timber stages, and as to air, 
on the authority of Webb v. Bird,' because its access was not 
confined within a definite channel over the servient tenement. 
Bowen, L.J., said: “ Then we come to the air. It seems to 
‘me that the only claim for air which could be supported here 
“is a claim to the passage of defined air over the premises of 
“the defendant until it reaches the plamtiff's property. It 
“ would be just like an amenity of prospect, a subject-matter 
“ which is incapable of definition. So the passage of undefined 
“air gives rise to no rights and can give rise to no rights for 
“the best of all reasons, the reason of common sense, because 
“you cannot acquire any rights against others by a user which 
“ they cannot interrupt.” ? 
In the same case, Cotton, L.J., treats the two elements as 
distinct in the manner in which they arrive at the dominant 
tenement, and points out that hght, unhke air, goes over a 
very short space of the neighbouring land over which it is 
thrown.? 
Observations In this respeet, the observations of Lord Blackburn in 
in Dalton v. ; : : ; 
Angis. Dalton v. Angus 4 in connection with the analogous question 
of a right of prospect are important. He says: “I think 
“this decision, that a right of prospect is not acquired by 
“ prescription, shews that whilst on the balance of con- 
“ venience and inconvenience, it was held expedient that the 
“right to light, which could only impose a burthen upon land 


($ 


| (bi sup. arrive ut the dominant tenement. 

e (1846) 33 Ch. D. at p. 262. Note 3 Ihid ut p. 259. 
the observations of Cotton, LJ... on the 4 (1881) 6 App. Cas. ut p. 824, 
Whfferenee between light und nir ns to >% Referring to AlG-Genl. v, Doughty 


the soanner in whieh they respectively (1752), 2 Vide. Sen., 153. 
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“very near the house, should be protected when it had been 
“Jong enjoyed, on the saine ground it was held expedient that 
“the right of prospect, which would impose a burthen on a 
“very large and indefinite arca, should not be allowed to be 
“created except by actual agreement. And this sees to nic 
“to be the real ground on which Webb v. Bird 1 and Chasenore 
“vy, Richards ? are to be supported. The rights there claimed 
“ were analogous to prospect im this, that they are vague and 
‘undefined, and very extensive.” 

In Bass v. Gregory,? where the plaintiff clanned the right puss v. 
to ventilate his cellar by means of a ventilating shaft from 747% 
which the air passed into, and out of, a disused well belonging 
to the defendant, it was held that the right to the unimter- 
rupted flow of air through a definite channel could be acquired 
by user for the requisite period, and an injunction was granted 
to restrain interference with it. 

Aldin v. Latumer Clark, Muirhead d& Co.4 was a case of Addin v. 
impued grant arising out of a lease whereby land was demised o P 
to the plaintiff for the purpose of carrying on the business of head & Co. 
a timber merchant, and the plaintiff covenanted to carry on 
such business. 

The defendants, who were assigns of the lessor, having 
erected buildings on adjoining property acquired by them from 
hun, the plaintiff complained that the erections mjuriously 
affected the access of air to his drying sheds so as to render 
them substantially less useful for the purpose of his business. 

It was decided by reference to the principles governing the 
acquisition of the right to the access of air by user, that under 
a grant expressed in general terms and not for any specific 
purpose, the grantee will not acquire a right by way of ease- 
ment to the access of air unless such right is enjoyed through 
a definite aperture in the property granted, or through a 
definite channel over adjoining property. ‘The plaintiff was, 
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2 Ubi sup. S690) 25.0. B.D, 4515769 Le J. 
¢ (1859) 7H. L, C., 349. Thiswasa Q. B., 574. 
case of subterranean water flowing in 2 (1894) 2? Ch., 437; 63 L. J. Ch., 
unknown and undefined channels, see Gul. 
tnfra, Part 11T, C., 
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Corporation, 
Ltd. 
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Bryant. 
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Barrow v. 
Archer, 
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however, granted relief in damages ! upon the general rule that 
a grantor may not derogate from his own grant.” 

Chastey v. Ackland ’ is a later authority for the proposition 
that a right to have air come over a neighbour’s land in a 
definite channel may be established by immemorial user, but 
this case and the more recent decision of the Court of Appeal 
in Davis v. Town Properties Investment Corporation, Ltd.,* in 
which the facts were very similar to those in Bryant v. 
Lefever,® atfirm the equally well-established principle that the 
right to a general and undefined current of air is incapable of 
acquisition otherwise than by express agreement. 

In Cable v. Bryant, which, hke Aldin v. Latimer Clark, 
Muirhead & Co.,7 was decided upon the principle of non- 
derogation, 1t was considered that an easement of air can be 
acquired by preseription where the air has been enjoyed 
through a particular aperture in the dominant tenement, that 
where such aperture has existed for the prescriptive period it 
is not necessary to the acquisition of the right that the air 
should also have come through a defined channel on the 
servient tenement, and that in this respect there is no dis- 
tinction between the acquisition of a nght to hght and a nght 
to air.8 

In India, the principle established in Webb v. Bird? was 
recognised in the case of Barrow v. Archer,!9 where the plaintiff 
claimed the right to have the south wind blow on to his 
premises free from all Obstruction. It was urged on his 
behalf that climatic conditions and the circumstances of 
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Cas., 155. 
4 (1903) 1 Ch., 797. 
5 Ubi sup. 
6 (1908) 1 Ch., 259. 
7 Ubi sup. 
8 Where, as in England, doors are 


1 The damage not being sufficient to 
justify the granting of an injunetion. 

2 See further, infra, Chap, V1, Part 
IV, B. I (a) l and 2. 

3 (1895) 2 Ch., 389. There was an 
appeal to the House of Lords, which 


was settled upon terms ; but it appears 
that during the argiunent several of 
the Law Lords dissented from the 
reasoning and decision of the Court 
of Appeal. Itisnot stated in the report 
m What respeet 3 but apparently such 
dissent did touch =the 
proposition above stated, sce (1597)App. 


not general 


primarily intended to bo closed, the 
“aperturo?” must, iL seems, be a 
window or an openiug in the nature 
of a window, sec Levet v. Gas, Light & 
Coke Co. (1919), 1 Ch. 24. 

9 Ubi sup. 

10 (1863) 2 Hyde, 125. 
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the country made a direct breeze from the south almost a 
necessity, but the Court declined to give effect to this argu- 
ment on the ground that it was necessary for it to see that 
the servient tenement was not made subservient to more than 
the law required. 

And in Bagram v. Ixhettranath Karformah,! where a similar Bayram v. 
claim was put forward, Peacock, C.J., said: “Iam of opinion a 
“that by the use of the south window uninterruptedly for 
“upwards of twenty years, the plaintuf did not acquire a right 
“to enjoy the south breeze without obstruction. Such a right 
“nay be acquired by express grant, but it cannot be acquired 
“merely by presumption arising from user, whether the pre- 
‘sumption is a presumption of prescription or not.” 

The same principle was followed in the case of The Delhi Delhi and 
and London Bank v. Hem Lall Dutt. Seite ae 

And in harmony with the gencral law is section 17 (b) of Du. 
the Indian Easements Act, which enacts that a right to the Indian Kase 
free passage of light and air to an open space of ground cannot "47 sy i 
be acquired by preseription.3 

And it seems that in India, the aperture in respect of which Nature of 
the easement of light and air can be acquired is not necessarily Pye"? m 
confined to a window, for in India except, perhaps, during 
the monsoon, a door may be as effective as a window for the 
admission of light and air.4 

The result of the authorities may shortly be stated to be— 

(1) That a preseriptive right to light may be acquired by 
the wnuuterrupted enjoyment of the hght for the necessary 
period through a definite aperture in the dominant tenement. 

(2) That a right to air can be acquired as an easement just 
as a right to light can be so acquired, and is equally capable 
of acquisition by preseription, though under the general law 
the prescriptive right to air differs in its extent from the 
prescriptive right to light. 
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1 (1869) 3 B. L. R., O. C. J. at p. 46s H. Bottlewalla (1871), 8 Bom. H. C. 
SS I. L. R. 14 Cal., 839. (O. C. J.) at p. 190. 

3 See App. VII. 6 See infra under “ Extent of pre: 
4 See Ratanji H. Bottlewallu v. Edalji —_ acriptive rights to light and air.” 
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(3) That the distinctive physical conditions of the two 
elements and the manner of their arrival, respectively, at the 
dommant tenement render it essential to the convenient and 
reasonable enjoyment of the servient tenement, that the access 
of air to the dominant tenement should be regulated either by 
a definite aperture in the dominant tenement, or through a 
definite channel on the servient tenement, according to the 
particular character of the dominant tenement. 

For the acquisition of rights to hght and air there need be 
no actual user of the dominant tenement. The existence of 
the aperture and the possibilities of user are sufficient. 

Hence, as soon as a house is structurally completed and 
the windows put m, or when a house has assumed the 
appearance and outward aspect of a dwelling-house and 
is so far completed as to shew an intention to use it as 
a dwelling-house with certain windows, enjoyment for the 
purposes of acquisition starts from that time and is not 
dependent on actual occupation or on the fitness of the house 
for occupation. ! 

It has become usual to associate “air” with “ hght,” and 
tu speak of cases arising out of an interference with ancient 
lights ? as cases of light and air, but, strictly, this is inaccurate,’ 
for though the words “light and air” have crept together 
into pleadings,! and have been inserted together im decrees as 
though the two things went pari passu,® it will be seen that, 
except under the Indian Easements Act, easements of “ light ” 
and “air” must be treated as distinct in reference to the 
principles upon which the protection of the prescriptive nghts 
respectively, depends. 
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Born. H. C. (0. C. J.), 148 ; Courtauld v. 
Legh (1869), L. R., 4 Exeh., 126 ; Elliott 
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I. R., 4063 Ind. App. Supp. Vol, 175 4 
Cooper v. Straher (1888), 10 Ch. D., 211; 
Collis v. Laugher (1894), 3 Ch., 659 ; 
Smith v. Baxter (1900), 2 Ch., 138 (1413); 
Colla v. flome and Colonial Stores, Ltd. 
(1904), App. Cas. at p. 206. 
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niwe (1873), L. Ra 9 Ch. App. at p. 221. 
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It will also be observed that under the same Act the pro- 
visions governing the extent of the prescriptive right to light are 
not in accord with what is now the settled general law (ie. the 
law outside the Act), and that there is an apparent discrepancy 
in the Act itself in so far as the grounds of an actionable dis- 
turbance are not in exact ratio to the extent of the prescriptive 
right. 

It is accordingly proposed to treat separately, m these 
respects, (a) the general law and (b) the law under the Indian 
Easements Act. 


(1) The Prescriptive Right to Light. 
(a) Under the General Law. 


In England, until the authoritative pronouncement of the 
law in the case of Colls v. Home and Colonial Stores, Ltd.,* 
there was a divergence of view upon the question of what 
constituted an actionable obstruction of ancient lights. This 
divergence of view arose from a difference of opinion as to 
the meaning and effect of the provision of the Preseription 
Act, and is apparently to be traced to certain expressions 
which are to be found in judgments delivered in the House of 
Lords in the case of Tapling v. Jones. 

The extreme view on the one side was that the right 
conferred by the statute was the right to the whole, or 
substantially the whole, quantity of light which had come to 
the windows during a period of twenty years. 

The extreme view on the other side was that the mght was 
limited to a sufficient quantity of hght for ordinary purposes. 

In the earlier authorities, prior to the Prescription Act, the 
obscuration of ancient lights was dealt with on the footing of 
a nuisance, | 

In Baten’s case,4 the right was asserted and sustained by 
an action on the case for nuisance, a form of action in which 
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1 See infra, under I, (b). 3 Jbid. at p. 189. 
2 (1904) App. Cas., 179. 2 (1738) 9 Rep., 53b. 
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damages might be recovered and judgment had for removal or 
abatement of the nuisance. 

In Aldred’s case,' already referred to, Lord Coke says that 
an action lies for nuisance due to hght as one of the three 
essential requisites of habitation. 

Later, in 1752, Lord Hardwicke, in Fishmongers Co. v. 
East India Co.,? said: “ As to the question whether the 
plaintiffs’ messuage is an ancient building so as to entitle 
“them to the right of the lights, and whether the plaintiffs’ 
“lights will be darkened, I will not determine it here, for if 
“it clearly appeared that what the defendants are doing is 
“what the law considers as a nuisance, I would put it in a 
aly LO De briod aea 

“ But I am of opinion that it is not a nuisance contrary to 
“law, for it is not sufficient to say it will alter the plaintiffs’ 
“lights, for then no vacant piece of ground could be built on 
“in the city, and here there will be seventeen fect distance, 
“and the law says it must be so near as to be a nuisance. It 
“as true the value of the plaintiffs’ house may be reduced by 
“rendering the prospect less pleasant, but that is no reason 
“to hmder a man from building on his own ground.” 

In Baek v. Stacey,3 decided in 1826, in terms which 
have been accepted as the most satisfactory statement of the 
rule to be applied in all cases of ancient lights,4 Best, C.J., 
said that it was not sufficient to constitute an illegal obstrue- 
tion that the party complaining had less light than before, 
but that in order to give a right of action there must be a 
substantial privation of light sufficient to render the occupation 
of the dominant tenement uncomfortable, and to prevent the 
dominant owner carrying on his accustomed business therein 
as beneficially as before. 

In Parker v. Smith, the carliest reported case after the 
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passing of the Proeseription Act,! it was determined that the 
“ diminution of light and air which the law recognises as 
“the ground of an action against a party who builds near 
‘“another’s premises is such as really makes them to a 
“sensible degree less fit for the purposes of business or 
‘ occupation.” 

In Wells v. Ody,? this statement of the law was adopted by Wells v. Ody. 
Parke, B., in his charge to the jury. 

In Tapling v. Jones,’ it was assumed by Lords Westbury, Taping v. 
Cranworth, and Chelmsford that by section 8 of the Preserip- 70” 
tion Act an enjoyment of light for a period of twenty years 
conferred an absolute and indefeasible right immediately on 
the expiration of such period.4 Upon this assumption was 
founded the extreme view, first above stated, and conspicuous 
in Caleraft v. Thompson, Moore v. Hall, and Scott v. Pope,’ 
that the extent of the prescriptive right was to be measured by 
the whole, or substantially the whole, quantity of light which 
had come to the windows durmg the period of twenty 
years.§ 

In Clarke v. Clark,® Lord Cranworth, following the same Clarke v. 
line as Lord Hardwicke in Fishmongers Co. v. East India Co.,10 (l“™ 
and Best, C.J., in Back v. Stacey,"! decided that the obstruction 
of light in that case was not such as to amount to a nuisance 
upon the ground that the plaintiff had failed to shew that the 
defendant’s buildings cansed an obstruction which interfered 
with the ordinary occupations of life. 

In Robson v. Whittungham,'!* Knight Bruce and Turner, L.JJ., Robson v. 
expressed their entire approval of Lord Cranworth’s judgment WAttingham. 
in Clarke v. Clark,!3 and in Kelk v. Pearson 14 it was expressly Kelk v. 
decided that the true construction of the Prescription Act Pearson. 


1 The Act eame into operation on the 8 See Colls v. Home and Colonial 
first day of Michaelinas Term, 1832. Stores, Ltd. (1904), App. Cas. at pp. 184, 

2 (1836) 7 ©. & P., 410. 199, 206. 

3 (1865) 11 IT. L, C., 290. ° (1866) L. R, 1 Ch. App., 16. 

4 See Colls v. Home and Colonial 10 Ubi sup. 
Stores, Ltd. (1904), App. Cas. at p. 189. 1l Ubi sup. 

6 (1867) 15 W. R., 387. 12 (1866) L. R., 1 Ch, App., 412. 

€ (1878) 3 Q. B. D., 178. 13 Ubi sup. 


7? (1886) 31 Ch. D., 571. 14 (1871) L. R., 8 Ch. App., 809. 
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did not support the views expressed m Tapling v. Jones,} 
Calcraft v. Thompson,” and Scott v. Pope? James, I.J., there 
says#: “J am of opinion that the statute has in no degree 
“ whatever altered the pre-existing law as to the nature and 
“extent of this right. The nature and extent of the right 
* before that statute was to have that amount of light through 
“the windows of a house which was sufficient, according to the 
‘ordinary notions of mankind, for the comfortable use and 
“enjoyment of that house as a dwelling-house, or for the 
beneficial use and occupation of the house if it were a ware- 
“ house, shop, or other place of business. That was the extent 
“of the easement, a right to prevent your neighbour from 
building on his land so as to obstruct the access of sufficient 
“light and air to such an extent as to render the house ‘ sub- 
“ stantially less comfortable and convenient.’ ”’ 

In City of London Brewery Co. v. Tennant, Lord Selborne 
fully concurred in this view of the law which, in his opinion, 
corrected some impressions which might have arisen from the 
language used by judges in former cases. 

In Lanfranchi v. Mackenzie,® the plaintiffs claimed that 
they were entitled to an extraordinary amount of light for the 
purposes of a special business, the examination of samples of 
raw silk, which had been carried on by them for fourteen 
years. Light, but not the special light required, had been 
enjoyed through the particular window for twenty years, but 
Malins, V.C., on the authority of Martin v. Goble,7 decided that 
a user for twenty years for ordinary purposes could not found 
a right to user for extraordinary purposes, which had not been 
proved to exist for the same period.8 

In Warren v. Brown,® the Court of Appeal, reversing the 
decision of Wright, J.,!° and dissenting from Lanfranchi v. 
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Muckenzie,! in effect decided that the owner of a dominant 
tenement is entitled to have substantially undiminished the 
full amount of hight which has had access to the tenement by 
the ancient window during the previous twenty years without 
reference to any internal alteration of the dominant tenement, 
or its adaptation to some special purpose for which an extra- 
ordinary amount of light might be required, within such 
period. In other words, Warren v. Brown ? and the class of 
decisions to which it belongs make “ actual user ”? the test of 
whether there has been an infringement of the legal right 
notwithstanding that the protection of the dommant owner 
nught im fact impose an mereased burthen on the servient 
tenement. 

The confusion and uncertainty introduced into the law by cells v, Home 
the departure of the two extreme classes of decisions from the AE Ne 
fixed line laid down in the earlier authorities, and adhered to 
notably in Clarke v. Clark,3 Kelk v. Peurson4 and City of 
London Brewery Co. v. Tennant,® have been removed by the 
later decision in Colls v. Home and Colonial Stores, Ltd.® 
There the judgments of the Lord Chancellor and the Law 
Lords, while separately dealing with various important matters 
incidental to the main question, are unanimous in adopting 
as sound and unquestionable law the doctrine laid down im 
Fishmongers Co. v. Kast India Co.,7 Back v. Stacey,® Kelk v. 
Pearson,® and City of London Brewery Co. v. Tennant,!9 that 
the nature and extent of the right of the owner of ancient 





1 Ubi sup. of the rights acquired thereby, and the 
2 (1902) 1 X. B., 15. later favoured the opinion that by the 
3 Ubi sup. enjoyment of light for the period of 
4 Ubi sup. twenty years there could be acquired 
> Ubi sup. an indefeasible right to the enjoyment 
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lights is to have that amount of light which js sufficieut accord- 
ing to the ordinary notions of mankind for the comfortable 
use and enjoyment of the house as a dwelling-house, if it is 
a dwelling-house, or for the beneficial use and occupation 
of the house, if it is a warehouse, or shop, or other place of 
business, 

In the case under reference the facts were as follows :— 
The appellant was the owner of land on which he proposed to 
erect a building of such a height as the respondents believed 
would obstruct ancient hghts in a building of which they were 
the lessees, and in which they carried on their business. They 
accordingly brought an action agamst the appellant for an 
injunction. 

Joyce, J., following the judgment of Wright, J., in Warren 
v. Brown,’ which had not then been reversed by the Court of 
Appeal, dismissed the action upon the finding that the pro- 
posed building would not affect the selling or letting value of 
the respondents’ premises which would still be sufficiently 
lighted for the ordinary purposes of occupancy or a place of 
business. Between this decision and the decision of the Court 
of Appeal the appellant put up his proposed building. 

The Court of Appeal upon the finding that the new building 
constituted a substantial interference with the respondents’ 
ancient lights as theretofore enjoyed whereby real damago 
would be caused to the respondents, and relying on the previous 
decision of the Court of Appeal in Warren v. Brown,* reversed 
the decision of Joyce, J., and granted an injunction restraim- 
ing the appellant from building so as to darken, injure, or 
obstruct any of the respondents’ ancient lights or windows 
as theretofore enjoyed, and ordering him to pull down the 
new bulding.’ 

On appeal to the House of Lords, the judgment of the 
Court of Appeal was reversed and that of Joyce, J., restored. 
Warren v. Brown in the Court of Appeal was by a necessary 
consequence overruled. 


(100) 2 @. Th, 722 Pal 902) 1 Chi, 302. 
2 (1902) 1 K. B., 15 
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The final decision in Colls v. Home and Colonial Stores, 
Ltd.,| cannot be better or more succinctly stated than as 
appears in the headnote to the report as follows :— 

“To constitute an actionable obstruction of ancient lights 
“it is not enough that the light is less than before. There 
“must be a substantial privation of light, enough to reuder 
“the occupation of the house uncomfortable according to the 
“ordinary notions of mankind and (in the case of business 
premises) to prevent the plaintiff from carrying on his 
“ business as beneficially as before.” 

“The nature of the right to light and of an infringement 
“was not altered by the Prescription Act.” 2 

In the course of his Judgment, Lord Halsbury, L.C., says 3 : Lord Hals- 
“The question may be very simply stated thus: after an a icii 
“enjoyment of light for twenty years, or if the question arose 
“before the Act for such a period as would justify the pre- 
“ sumption of a lost grant, would the owner of the tenement 
“in respect of which such enjoyment had been possessed be 
“entitled to all the hght without any distinction whatsoever 
at the end of such a period ? ” 

“My Lords, if that were the law it would be very far 
reaching in its consequences, and the application of it to its 
strict logical conclusion would render it almost impossible 
“for towns to grow, and would formidably restrict the rights 
of people to utilise their own land. Strictly applied, it 
“would undoubtedly prevent many buildings which have 
“hitherto been admitted to be too far removed from others to 
“be actionable, but if the broad proposition which underlies 
“the judgment of the Court of Appeal be true, it is not a 
question of forty-five degrees, but any appreeiable diminution 
“of light which has been enjoyed (that is to say, has existed 
uninterruptedly for twenty years) that constitutes a right of 
action, and gives a right to the proprietor of the tenement 
that has had this enjoyment to prevent his neighbour from 
building on his own land.” 





1 (1904) App. Cas., 179. 3 (1904) App. Cas. at pp. 182, 183. 
‘see turther, Chap. VII, Part I. 
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“My Lords, I do not think that this is the law. The 
“argument seems to me to rest upon a false analogy, as 
“ though the access to and enjoyment of light constituted a 
“sort of proprietory right in the light itself. Light, like air, 
‘is the common property of all, or, to speak more accurately, 
“it is the common right of all to enjoy it, but it is the exclusive 
property of none.” 

Lord Mac- Lord Macnaghten commences a most lucid and instructive 
Fal eae judgment in the following words!: “My Lords, the right 
“of a person who is owner or occupier of a building with 
“windows, privileged as ancient lights, in regard to the pro- 
“ tection of the light coming to those windows, is a purely 
“legal right. It is an easement belonging to the class known 
“as negative easements. It is nothing more or less than the 
“right to prevent the owner or occupier of an adjoining 
“tenement from building or placing on his own land anything 
“which has the effect of illegally obstructing or obscuring 

‘the light of the dominant tenement.” 
Then, after reviewing the history of the law and expressing 
his satisfaction with the rule as stated in Buck v. Stacey ? and 
Parker v. Smith? and explaining that, so far as the right to 
light is a legal right, the Court in the exercise of its jurisdic- 
tion must be guided by the principles established at law, he 
proceeds to demonstrate how the Courts had been led astray 
by certain observations in Tapling v. Jones,* as to the meaning 
and effect of the Prescription Act and how the Act ought 
properly to be construed. The following passage shews that, 
in his opinion, the modern tendency has been to shew too 
much consideration for the dominant owner, and too little fox 
the servient owner. He says’: “As far as my experience 
goes, there is quite as much oppression on the part of those 
who invoke the assistance of the Court to protect some 
ancient light, which they have never before considered of 
any great value, as there is on the part of those who are 


té 
¢é 


¢¢ 


1 [bhid, nt p. 185. 4 Ubi sup. 
2 Ubi sup. 5 (1904) App. Cas, at pe 1911. 
3 Ubi sup. 


( 59 ) 


“ improving the neighbourhood by the erection of buildings 
“that must necessarily to some extent interfere with the 
“light of adjoining premises.” 

Lord Davey in an equally interesting and instructive 
judgment reviews all the authorities from <Aldred’s case! 
onwards, and after accepting as good law the decisions in 
Clarke v. Clark,? Kelk v. Pearson,3 and City of London Brewery 
Co. v. Tennant, closely criticises the judgment of the Court of 
Appeal in Warren v. Brown 5 and the judgment under appeal 
and dissents from them, at the same time expressing his 
approval of the decision of Malins, V.C., in Lanfranchi v. 
Mackenzie.® 

It will be useful to reproduce certain passages in his 
judgment. He says7: “ It is agreed on all hands that a man 
“ does not lose or restrict his right to light by non-user of his 
“ancient lights, or by not using the full measure of hght 
which the law permits.” 

“ Tf that measure be by common law or by the statute the 
‘whole amount of light which has had access to his windows, 
‘cadit questio. But if this view of the law be not accepted, 
you must introduce that * supposed standard? whieh Romer, 
L.J., repudiates.” 

“ Tf the actual user is not the test where the use falls below 
the standard of what may reasonably be required for the 
ordinary uses of inhabitaney and business, why (it may be 
asked) should it be made a test where the use has been of a 
special or extraordinary character in excess of that standard ? 
It does seem to me unreasonable to hold that where a man 
for his own convenience or profit converts two or more rooms 
of his house into one without making provision for lighting 
them, or converts a portion of his house into a photographic 
studio, or puts it to some similar purpose, he can suddenly 
call on his neighbour to leave him a supply of light which is 
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‘rendered necessary only by such alterations, and thereby 
“impose what is in substance and in truth an increased 
“ burthen on his neighbour.” 

“Tf the action be brought a month before the change it 
“would be dismissed. If it be brought a month afterwards an 
“injunction would be granted. I am of opinion that the 
“ Courts have gone too far in this question of lights, and have 
“imposed undue restrictions on persons in the exercise of 
“ their lawful right to build on their own land.” 

And later on he sums up the whole purport of his judgment 
m the following words 1: ‘ According to both principle and 
“authority, I am of opinion that the owner or occupier of the 
“ dominant tenement is entitled to the uninterrupted access 
“through Ins ancient windows of a quantity of light, the 
measure of which is what is required for the ordinary 
purposes of inhabitancy or business of the tenement according 
“to the ordinary notions of mankind, and that the question 
“for what purpose he has thought fit to use that light, or the 
“mode in which he finds it convenient to arrange the internal 
“structure of his tenement, does not affect the question. The 
actual user will neither increase nor diminish the right. 
“ The single question in these cases is still what it was in the 
“days of Lord Hardwicke and Lord Eldon—whether the 
“ obstruction complained of is a nuisance.” 

Lord Robertson agreed in Lord Davey’s Judgment.? Lord 
Lindley in coming to the same conclusion as the Lord 
Chancellor and the other Law Lords made, amongst others, the 
following observations : “ In considering what is an actionable 
“nuisance, regard is had, not to special circumstances which 
“cause something to be an annoyance to a particular person, 
“but to the habits and requirements of ordinary people, and it 
“is by no means to be taken for granted that a person who 
“wants an extraordinary amount of light for a particular 
“business can maintain an action for a diminution of light if 
“only Ins special requirements are interfered with.” 3 
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And again! : “ The purpose for which a person may desire 

“to use a particular room or building in future does not either 
“enlarge or diminish the easement which he has acquired. 
‘Tf he chooses in future to use a well-lighted room or building 
“as a lumber-room for which little light is required, he does 
‘not lose his riglit to use the same room or building for some 
“other purpose for which more light is required. Aynsley v. 
‘“ Glover 2 is in accordance with this view. But if a room or 
‘building has been so built as to be badly lighted, the owner 
‘or occupier cannot by enlarging the windows or altering the 
‘purpose for which he uses it increase the burden on the 
‘“servient tenement. Martin v. Goble,’ where a malthouse 
“was turned into a workhouse, may, I think, be upheld on this 
‘principle ; and the observations of Wood, V.C., on Martin v. 
‘ Goble 4 in Dent v. Auction Mart Co.” support this view.” 

Such is Colls v. Home and Colonial Stores, Ltd., in the Summary of 
House of Lords. It has overruled Warren v. Brown in the decision of 
Court of Appeal, and it has withdrawn. from the category of Lords in Colls’ 
good law certain views and expressions as to the construction “°* 
of the Prescription Act and the nature of the right to light to 
be found in Tupling v. Jones,’ Calcraft v. Thompson,® Moore v. 
Hall,® aud Scott v. Pope In so doing, it has restored Martin 
v. Goble H and Lanfranchi v. Mackenzie 12 and corrected certain 
impressions as to Yates v. Jack.'3 It has established a defiuite 
and reasonable compromise between the two extreme views 
favouring the dominant and servient tenement respectively, 
and its broad results may be summarised in the following 
propositions :— 

(1) The single question in all cases of obstruction of 

ancient lights is whether the particular obstruction 
amounts to a nuisance. 
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(2) For the purpose of this questioun the actual present 
user of the dominant tenement is inunaterial. It 
will neither increase nor diminish the right.! 

(3) There can be no such thing as a right to a fixed 
quantity of light by metes and bounds.? 

(4) The Prescription Act has not altered the nature and 
extent of the mght to light as estabhshed by the 
earlier authorities. 

Colls v. Home and Colonial Stores, Lid.,4 has been considered 


and applied in various subsequent decisions, to which a brief 


reference will be sufficient. 

In Ambler v. Gordon,® following a dictuin of Malins, V.C., 
in Lanfranchi v. Mackenzie,® and the views expressed by Lords 
Davey and Lindley in Colls case,” it was held that twenty 
years’ enjoyment of special or extraordinary light, even to the 
knowledge of the servient owner, will not give a larger mght 
than a right to ordinary light ; that is, such amount of light as 
is required for an ordinary business.§ 

This decision carries to its extreme length the doctrine 
against the acquisition of a prescriptive right to extraordinary 
light, but it appears to be the logical result of Lord Davey’s 
and Lord Lindley’s opinions. Thus, it may be said that 
if the owner of ancient lights requires an extraordinary, or 
special, amount of light for the purposes of his business, he 
must obtain it, if he can, by artificial means, but he cannot by 
prescription compel the owner of the servient tenement to give 
it him. 

In Jolly v. Kine? in the House of Lords the doctrine of 


See this question further con- 3 See further, Chap. VII, Part I. 
sidered in Chap. VITI, Part I. t (1904) App. Cas., 179. 
2 This displaces the “cones and O Is. 13., 417, 
pencils ” theory in Scott v. Pope (1886), 6 Ube sup. 
3! Ch. Ð. 55t. According to Colls’ 7 (1904) App. Cas., 179. 
8 


case the right to light is not a pro- It cunnot be predicated as a matter 


prietorship in any particular cones or 
pencils of light but only the right that 
the light shall not be so diminished or 
obstructed! as to canso a naisanee in 
law, Davis v. Marrable, [1913] 2 Ch. 121, 


of law whether any particular business 
is an ordinary business; that is a 
question of fact in each case, (1905) 
lave, M 

9 (1907) App. Cas., 1. 
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Colls’ case was not questioned, but there was an equal division 
of opinion as to how it should be applied to the facts as 
proved.! 

Higgins v. Betts,? founded on Ambler v. Gordon 3 aud Jolly 
v. Kine,4 lays down that in considering whether an obstruction 
of ancient lights amounts to an actionable nuisance, the test is 
not whether so much hght has been taken as materially to 
lessen the enjoyment and use of the house that its owner 
previously had, but whether so much is left as is enough for 
the comfortable nse and enjoyment of the house according to 
the ordinary notions of mankind.® 

In Ankerson v. Connelly,® it is said that the burthen cast on 
the servient tenement by Colls’ case is that the owner of the 
servient tenement is prevented from erecting on his land a 
building m such a situation and of such a height and dimensions 
as will by interfering with the light passing through the ancient 
apertures of the house on the domimant tenement render such 
house substantially uncomfortable. 

In Paul v. Robson,” an illuminating judgment of the Privy 
Council delivered by Lord Moulton explains Jolly v. INine,8 
and interprets the decision in Colls’ case. The judgment of 
the House of Lords in Jolly v. Wine is treated as being an 
authoritative exposition of the decision in Colls’ case and as 








1 See the judgment of the Privy 
Couneil in Paul v. Robson (1914), 
(ieee, [50; I, L. R. 42 Cal., 
46. 

2 (1905) 2 Ch., 210. 

3 Ubi sup. 

4 The decision of the C. A. (1905), 1 
Ch., 480. 

5 Farwell, J., points ont that the 
result of Colls’ case and the earher 
authorities which it establishes, is to 
put the case of nuisance by interference 
with hight on the same footing as other 
cases of nuisance, e.g. noise ; but that a 
practical differenee arises from the right 
to hght not being hike freedom from un- 
reasonable noise, an incident of property, 
but haying to be aequired and from the 
necessary limitations of the right to 


light by the extent of the ancient lights, 
and that if the windows be small and 
few, the question propounded by Lord 
Robertson in Colls’ case ((1904), App. 
Cas. at p. 181) may arise: “ Can a man 
“ by making one window where there 
“should be five to give proper light, 
“and living twenty years in this cave, 
“ prevent his neighbour from building 
“a house which would have done no 
“harm to the light if there had been 
“five windows,” (1905) 2 Gh., 210 
(216). 

6 (1906) 2 Ch., 
(1907) 1 Ch., 678. 

MON Malach Tek SW Io dbn Lar 
42 Cal., 46. 

8 Ubi sup. 


544; on appeal, 
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establishing that the law as formulated by Lord Davey ! is the 
law laid down by that decision. 

In India, outside the Indian Easements Act,? the doctrine 
laid down by successive authorities, beginning with Pishmongers 
Co. v. Hast India Co.,3 and finally approved in Colls v. Home 
and Colonial Stores, Ltd.,4 has been followed in decisions 
of the Calcutta and Bombay High Courts.6 In Bagram v. 
Khettranath Karformah, Peacock, C.J., says®: “Tho only 
“amount of light for a dwelling-house, which, in my opinion, 
“can be claimed by prescription or by length of enjoyment 
‘without an actual grant, is such an amount as is reason- 
“ ably necessary for the convenient and comfortable habitation 
‘of the house.” And again he says 7: ‘ It would be unreason- 
‘able to presumo that the owner of the servient tenement 
“intended to grant a right to the use of more light than was 
‘necessary for the comfortable and convenient habitation of 
“the dwolling-house or that he intended to increase the value 
“of his neighbour’s house by reducing the value of his own 
‘land. Principles of general convenience upon which pro- 
“sumptions of right to light by prescription or grant depend, 
“require that lights in a dwelling-house, which havo been 
‘“uninterruptedly used for a long time shall not be darkened 
“so as to render the house unfit for comfortable habitation, 
“ but they do not require such a presumption as would impede 
“tho erection of buildings on the servient tenement, which 





1 (1904) App. Cas. at p. 204. affirmed hy the Privy Council in (1914) 
2 For the law under the 1. Is. Act, L R. 4), 1, A. LSO L TIRE COE 
see infra. Jamnadas v. Atmaram (1877), L. L. R., 
3 (1752) | Diek., 163, and see supra. 2 Bom., 133. And see Ratanji H. 
4 (1904) App. Cas, 179; und see  Dottlewalla v. Edalji H. PDottlewalla 
supra. (1871), 8 Bom, H. C. (O. C. J.), LSI. 


6 Bagram v. Whettranath Karformah ìn Purun Madduek v. Ooday Chand 
(1860) 3 B. L. R., 0.6.1., 18; Modhoo- Mallick (1865), 3 Cal W. R., 29, 16 was 
soodun Dey v. Bissonauth Dey (1875), 15. broadly Ihid down that ancient lights 
Bo. R., 361; Delhi and London Bank eunnot bo obsirucied so as to obseure 
v. diem Lall Dutt (1887), L L. Rọ bt Cal, the light and nir always enjoyed. But 
8393: Anderson v. Haldut koy Chamaria — in view of tho later decisions tins can- 
(1905), 9 Cal. W. N., 649 5 inath Nath not now be necepted as an aecurate 
Deb v. Galstaun (1908), R L. R. 85 Cal, stalement of the law. 

Bore NLL Cal W. Na OS Poul v. 6 lJbi sup. ut p. 46. 
kason (IH, T L. R, 89 Cul, 69, 7 Ibid. at pp. 50, 5L 
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“ would not deprive the dominant house of any degree of what 
‘was reasonably necessary for comfortable habitation.” 

“To carry the case further, in large cities especially, would 
“cause great inconvemence and depreciation of property 
“ without any corresponding benefit.” 

These observations embody substantially the same rule 
as was laid down by Lord Cranworth in Clarke v. Clark,} 
adopted by the Lords Justices in Robson v. Whittingham,? 
and affirmed in Colls v. Home and Colonial Stores, Lid.,3 and 
are applicable to cases governed by the Indian Limitation Acts.4 

The principle affirmed in Colls’ case that an obstruction 
of ancient lights, in order to be actionable, must be such as 
to amount to a musance was apphed by the Caleutta High 
Court, in a case where the defendant having built a wall on 
his land and thereby obstructed the flow of light and air to 
the plaintiffs’ godown to such an extent as to prevent the 
plaintiffs from carrying on their jute business as beneficially 
as before, it was held that the plaintiffs were entitled to an 
injunction.4 

In Paul v. Robson there were concurrent findings of fact Puu v. 
in the Calcutta High Court 6 in accordance with the legal test 40%" 
formulated by Lord Davey in Colls case,? and the judgments 
of that Court which proceeded on this basis were affirmed by 
the Privy Couneil.§ 


(b) Under the Indian Lasements Act. 


The law under the Indian Easements Act relating to the Indian Ease- 


Reon: z c A ; : Pe eae T ments Act, ss. 
prescriptive right to light is to be found in sections 15, 28 (c), 15, 28 (c) and 


and 33, Expl. II.9 33, Expl. II. 





1 (1866) L. R., 1 Ch. App., 16; and 
see supra. See also Modhoosoodun Dey 
v. Bissonauth Dey, ubi sup. at p. 370. 

2 (1866) L. R., 1 Ch. App., 442, and 
see supra. See also Modhoosoodun Dey 
v. Bissonauth Dey, whi sup. at p. 370. 

3 (1904) App. Cas., 179; and sce 
supra, 

4 Delhi and London Bank v. Hem Lall 
Dutt, ubi sup. at p. 355. 


5 Anderson v. Haldut Roy Chamaria, 
ubi sup. And see Anath Nath Deb v. 
Galstaun (1908), T. L. R., 35 Cal., 661; 
RIL Challa Wo N., 519, 

o ie. R., 39 Cal.. 50. 

7 See supra. 

8 (1914) L. R., 411. A., 180; IL. R. 
42 Gal, 46. 

9 See App. VII. 


Kunni Lal v. 
Kundan Bibi. 


Esa Abbas 
Sait v. Jucob 
Huroon Sait, 
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Sections 15 and 28 (c) together give effect to one of the 
divergent views discussed and rejected in Colls v. Home and 
Colonial Stores, Ltd. 

Section 38, Expl. II, it is to be observed, is not an exact 
correlative to section 28 (c), but is, apparently, an attempt 
to strike a mean between the divergent English decisions as 
they then stood,? for while under the latter section the extent 
of the prescriptive right is unqualified by the method of user 
or by anything seemingly but the size of the aperture, under 
the former section the remedy for disturbance is dependent on 
proof of substantial damage which (apart from Expl. I) is 
defined as either material interference with the domimant 
owner's physical comfort or interference which prevents him 
from carrying on his accustomed business as beneficially as he 
had done previous to instituting the suit. 

That the statutory rule enacted in seetion 28 (ec) is not m 
accord with the English decisions in Colls ease? and Kine 
v. Jolly 4 has been pointed out by the Allahabad High Court in 
Kunni Lal v. Kundan Bibi,® where it was observed that those 
decisions would have had a distinct bearing on the case had it 
not been governed by the provisions of the Indian Easements 
Act as contained in sections 15 and 28 (c). 

Though the provisions of section 33, Expl. IT were not 
noticed in the Allahabad case they have since been commented 
on by the Madras High Court in the ease of sa Abbas Sait v. 
Jacob Haroon Sait, in connection with section 28 (c). The 
conclusion there arrived at is that the Legislature, in enacting 
ee 28 (c), clearly chose to adopt the view taken in Caleraft 

. Thompson! and Scott v. Pope ® and referred to by Lord 
Ni ichavhicn in Colls case as one of the two existing extreme 


9 


views,? manely, “that the right which was acquired by the 
1 (1901) App. Cas., 179, and sce 5 (1907) 1 E REOTA E 
further infra. 6 OD 1. l Roa 33 Nimi D27 


2 See Bsa „Abbas Sait v. Jacob 
Haroon Sait, infra. 

3 (1004) App. Cis, L79. 

4 (1905) 2 Cb., 180; (1907) App. supra 
Cus, 1l. 


1S$86) 41 Ch. D., 554, 
gh App. Cas. p. 189. And see 


= D a3 


( 
( 
(1867) 15 n 2 387. 
( 
( 
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“ so-called statutory prescription was a right to the continnanee 
“of the whole or substantially the whole quantity of the light 
“which had come to a window during a period of 20 years.” 

With reference to section 33, it was suggested that the 
introduction of the words “ substantial damage ” as defined, as 
the pre-requisite of any action for compensation, was an attempt 
to reconcile the conflicting views propounded in England. 

It was also thought that the practical effect of the section 
was to cut down the apparently larger right conferred by 
section 28 (c) to the proportions formulated in Colls case and 
thus to produce an approximate result. 

The words “accustomed business’? and their context in 
Expl. I are, apparently, founded on the summing up of Best, 
C.J.,in Back v. Stacey,’ of which they are an almost exact 
reproduction and suggest the conclusion that it was intended 
to provide a remedy in all cases where there is a material 
interference with the beneficial user of the dominant tenement as 
a place of business according to the standard of light which the 
particular or accustomed business, whatever it be, may require. 

On this hypothesis, if the “ accustomed business ”’ were such 
as to require a special or extraordinary amount of light and the 
disturbance prevented the dominant owner from carrying on 
such business as beneficially as he had done previous to insti- 
tuting the suit he would have a remedy under the section, but 
not in England under the decisions in Ambler v. Gordon 2 and 
Higgins v. Betts,? which were founded on Colls’ case. 

If this shonld be held to be the true construction of the 
section there would in this respect be produced a result different 
from that of Colls’ ease. 


(2) The Prescriptive Right to Air. 
(a) Under the General Law. 


In England the protection of the preseriptive right to air In England. 
is governed by different principles from those which, as has 





eco: C, & Pitt; 31 R. R., A OE 1 KN. Aig: antlesee SO 
67.9. 3 (1905) 2? Ch., 210, and see supra. 


Pei. 
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been seen, regulate an infringement of the prescriptive right 
to light. The remedy for the obstruction of air, whether the 
air has been enjoyed for the purpose of habitation or trade, 
proceeds on the ground of injury to health or something very 
nearly approaching it. 

Cityof London In City of London Brewery Co. v. Tennant, Lord Selborne, 

il i “ L.G., said 1: “ Now, the nature of the case which would have to 
“ De made for an injunetion by reason of the obstruction of air 
‘is toto ceelo different from the case which has to be made for 
“an injunction in respect of heht. It is only in rare and 
‘special cases involving danger to health, or at least something 
“very nearly approaching it, that the Court would be justified 
“in interfering on the ground of diminution of air. There- 
“fore, when witnesses say that there is a material diminution 
“of light and air, and say no more, they are in truth reducing 
“the value of their evidence as to light to the standard which 
“inust be applied to their evidence as to air, as to which such 
‘evidence is of no value whatever.” 

Other English decisions in Gale v. Abbott,? Dent v. Auction 
Mart Co.,° Hall v. Lichfield Brewery Co.,4 and Bass v. Gregory,’ 
are founded on the same principles and demonstrate that it is 
only in cases affecting the free access of salubrious air to, and 
the healthy ventilation of, the dominant tenement, that the 
dominant owner will obtain protection. 

In India. Except under the Indian Easements Act,® similar prmeiples 
have governed the Indian decisions.” 

It is true that in England natural conditions and other 
causes have made helt of more account than air, and that 
converscly in India air is of as much importance as, and often 
of more importance than, light. 

For this reason, argtments have been addressed to the 





1 (1873) TK. O Ghai. at p. 221. see infra, 


2 (1862) Stir N. ae. O87. ? Bagram v. Nhettranath Karformak, 
3 (SEG) Toe Tee lee, eee ubi sup. ; Modhoosoodun Dey v. Disso- 
1 (1350) 19 h.. G85, nauth Dey, ubi sup. ; Delhi and London 
{ (1500) B54). BT BS 69 Let Bank v, Hem Lall Dutt, ubi sup. ; Nand- 
0. B. 671 kishor v. Bhagubhai (1883), 1. L. Re 
€ tor the low under the I 6. Act, & Bom., O5. . 
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Indian Courts in favour of assimilating cases of light and air 
in regard to the principles of relief for obstruction. But the 
Courts have felt themselvos bound by the rules of English 
law. 

In AModhoosoodun Dey v. Bissonauth Dey, Markby, J., Modhoosoodun 
admitted the force of these arguments but thought he was me 
precluded by the English and Indian authorities from adopt- l 
ing them. He said: “ Here also I must apply the rules of 
“ English law. No doubt this leads to some inconvenience. 

“The reasons for which apertures are made in the walls of 
houses in the two countries are very different.” 

“In England an aperture is made chiefly for light ; the sun 
“ being less bright and the air colder there, we desire to obtain 
“all the light we can, and only to admit just so much air 
“as is necessary for wholesome ventilation, for which reason 
“we always use glass in our windows. In this country the 
“object is precisely the reverse—to get as much air as possible, 

“and to exclude the superfluous light. A comparatively 
“small aperture will in this country light a room, but with- 
“out a free current of air a room would very often be un- 
“comfortable, and even unhealthy... . But unfortunately 
“the law of England being fashioned upon the wants of the 
“inhabitants of that country has specially favoured the 
“ acquisition of the right to free access of light, but has taken 


9 


“ very little notice of the right to free access of air.” 2 


(b) Under the Indian Easements Act. 


In India, the inconvenience of treating air as of less account 
than light has been recognised by the Legislature. By sections 
15, 28 (c), and 33, Expls. II and III, of the Indian Easements 
Act, prescriptive rights to light and air are treated as co- 
extensive, and dealt with accordingly. 


X 








E o5 B. L. R., 361. 3 See App. VII, and Gazette of India, 
2 Ibid. at p. 367; and see the 1880, Part V, p. 476; and Stokes, 1 
observations of West, J., ir Nandkishor Anglo-Indian Codes, p. $85. 
v. Bhajabhai, ubi sup. at p. 97. 


( 100 ) 


Protection of It has been decided that the principles by which the Court 

sae ac die should be guided in the protection of access of light to build- 
ings used for purposes of iInhabitaney and business are applicable 
to a building used for ecelesiastical purposes, and that material 
interference with the comfort of worshippers and the illumi- 
nation of mosaics and stained glass windows is as lable to be 
restrained as interference with the comfortable use and enjoy- 
ment of houses. 

Ait.-Genl. v. In Attorney-General v. Queen Annes Mansions ' the defen- 

peue dants had obstructed the access of light to six windows on the 
south side of the Guards Memorial Chapel, Westminster, and 
had thereby matenally mterfered not only with the comfort of 
worshippers m the chapel, but with the ilhomination of the 
mosaics and stamed glass windows with which the chapel was 
adorned. In grantmg an injunction on both grounds the 
Court, with reference to the mural decorations and stained 
glass widows, considered they were as much ‘entitled to 
protection as either a picture gallery in a private house or a 
picture gallery in a public bnilding appropriated to that purpose. 

Questions as In cases of obstruction of light and air, the hght and air, 

Benes and if any, which comes from other sources must not be disre- 


air coming 
from other garded ?; for as pomted out by James, V.C., m Dyers Co. v. 


sources. rs : : . > 
ers Co y, King,’ the light from other quarters, and the light which is 
King, the subject of the obstruction, may be so much in excess of 


what is protected by law as to render the interference com- 
plained of non-actionable.4 

But it is only preseriptive light, or light to which a right 
has been acquired by grant, which, when coming from other 
quarters, must be taken into account; for hght to which no 
legal right has been acquired and of which the plaintiffs may 
be deprived at any time ought not to be taken into account.’ 





1 (1889) 5 Times L. R., 430. Galstaun (1908), T. L. R., 35 Cal., 66] ; 
= Colla v. Home and Colonial Stores, NIL Cal. W. N., 219: It would seem 
Lid, (1904), App. Cas. at p. 210; Kine that tho light meant is not light from or 


v. Jolly (1905), t Ch. at p. 493; Dhunji- over another part of the servient 

bhoy v. Lisboa (1888), L. L. Ro 13 Bom., tenement, but light derived from or 

S72 (Ge over a different tenement of a different 
2 (1870) EL. R., O Eog 438, owner, Dardis v. Marrable (1913), 2 Ch. 
4 (900) App. Gai, nep. 211. naa dell 


b Ibid. And ace Anath Nath Deb v. 


( 101 ) 


It is, of course, inmaterial that the owner of the dominant 
tenement is getting ght and air from other sources, if he 
is still deprived of the quantity of light and air to which he is 
entitled.! 

The owner of an easement of light cannot complain of“ Retlected” 
any act on the servient tenement whereby the light coming 'S"* 
to his windows is increased or converted into what is called 
“reflected light ” or into an extraordinary supply of light of a 
glaring character.2 No ease has occurred where under these 
circumstances the Court has interfered in favour of the owner 
or occupier of the dominant tenement. 

But where there has been an actionable disturbance of 
ancient lights the dominant owner is not bound to put up with 
reflected light, even if it would not be substantially less than 
the light obstructed. As in the case of light coming from 
other sources to which no legal right has been acquired, since 
he has no security that the light will continue, he is entitled to 
stand on his legal rights and is not bound to depend on the 
degree of consideration which the other party may shew him 
from time to time. 

The right to light and air should usually be claimed as a How the right 
right to light only for the reason that where light goes air also eae 
will go, and where there is a sufticient adit for light a sufficient claimed, 
adit for air also will be presumed,® and for the further reason 
that it is only on the ground of danger to health, or at least 
something very nearly approaching it, that the Court would 
be justified in interfering on the ground of diminution of air.® 








1 Puran Madduck v. Ooday Churn — Bottlewalla (1871), 8 Bom. If. C. (O. 


Mullick (1865), 3 W. R., 29; and see 
Dent v. Auction Mart Co. (1866), L. R., 
2 iqeat p. 251. 

2 Lanfranchi v. Mackenzie (1867), 
L. R., £ Eq., 421; Lazarus v. clrtistic 
Photographie Co. (1897), 2 Ch., 2t4; 
Boyson v. Deane (1899), I. L. R., 22 
Mada 25! (253). 

3 Dent v. Auction Mart Co., ubi sup. 
at pp. 251, 252 ; Staight v. Burn (1869), 
L. R., 5 Ch. App., 163; Bottlewalla v. 


C J.), 1S! (191); Anraith Nath Deb v. 
(ralstaun (1908), L L. R., 35 Cal., 661 ; 
ATEC eye NG, 210, 

1 Ibid. 

5 See Barrow v. Archer (i863), 2 Hyde, 
129; Delhi and London Banw v. Hem 
Bou oui, (1887), 1. L. We TEC 

6 See supra in City of London 
Brewery Co. v. Tennant (1873), L. I, 
9) CheApp. at p. 221. 
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Part I1.—lhasements of Way. 
Rights of way are divisible into two classes : Publie rghts 
of way,! and Private rights of way. Private rights of way in 
turn are capable of division into two classes: Easements of 


way, and Rights in gross.* 


Easements of way form the most important class of affirm- 
ative easements. They are rights which enjoy a wider familiarity 
than perhaps any other kind of easement. 

A right, or easement, of way is a right affirmative 3 and 
discontinuous,t appurtenant to the dominant tenement, of 
passage over a neighbour's land to and from the dominant 


tenement. 


It is not, as will be seen, a right to wander at 


pleasure, but a right to pass along a particular route from the 
terminus a quo to the terminus ad quem.” 

Easements of way are capable of considerable variety 
either as regards their nature, or their duration,® or the manner 


of their enjoyment. 


Thus an easement of way may be either— 
(a) A general right of way, which is a nght of way not 
only for foot passengers but for people on horse- 
back, and for carts, carriages, and other vehicles 8 ; 


or 


See Chap. 1V, Part 11, A (2). 

Sce Chap. IV, Part It, A. 
Pntithnog the doiminaut owner to 
make uctive use of the servient tene- 


eo Oo = 


ment, 

4 Depending for its exercise on the 
net of the dominant owner, Sce F, 1, 
5, App. VER which defines n 
that 
needs the net of nvm for its enjoyment ; 
but query if this ia nn aceurate defini: 
The act of man is required for 


Act, 8. 


discontinuous easement ns one 


tion, 
the exereiso or actual user of tho ease- 
iment, but mot tho 
enjoyment of the ensement, see the 
observations of Garth, C&J., in Koylush 
Chunder Ghose v, Sonatun Chung Barore 
CUT, 1. LR., 7 Gee 3a RE 1, R, 
283, i connection with g. 26, ill. (L) of 


necessurity for 


the Indian Limitation Act, XV of 
[877 (since repealed by the present 
Act, IX of 1908); and see also Chap. 
VII, Part lI, 

® Goluck Chunder Chowdhry v. Tarnce 
Churn Chuckerbutty (1865), 4 W. R.,49; 
S. C, sub nom, Tarnce Churn Chucker- 
butty v. Tarnce Churn Chuckerbutty 
(1866), 1 Ind. Jur., N. X., 6; and sce 
Wimbledon and Putney Commons Con- 
servators v, Dixon (1875), L Ch. D., 362 § 
do lade Cih, 963: 

6 See Chap. 1, Part [, under “ Per- 
manent und Limited Easements,” and 
ToC, s. 6, App. VII, 

? Ibid. 

8 See Cannon v. Villars (1878), $ Ch. 
1)., 115 (420). 


( 103 ) 


(b) a driftway, which is a way limited to foot passengers, 
horsemen, or cattle 1; or 
(c) a footway sumpliciler” 

The question of the precise limit of the right in any particular 
case must depend on the manner of acquisition, and will be 
reserved for consideration in a later chapter.’ 

An easement of way may arise in India either by the Methods of 
express or implied grant of the owner of the soil, or by pre- a ae 
scription, or by necessity,® or under the Indian Limitation 
Act,” or the Indian Easement Act.® 

With reference to the acquisition of the right by preserip- 
tion it will be remembered that easements of way are governed 
by different principles to easements of light and air, the former 
arising from the uninterrupted user of the servient tenement, 
the latter by implied covenant on the part of the servient 
owner derived from the mere occupation of the dominant 
tenement.’ 

The former are unlawful in their origm. The first of the 
acts is a trespass ; whereas, in the case of light, the acts are im 
themselves lawful acts, done in the lawful occupation and user 
of a man’s own laud.10 

Easements of way must not be vague or indefinite ; that is Easements of 
to say, they must be limited to a particular route over the ay pu Pe 
servient tenement. An easement of way confers no right to 
wander at pleasure over any part of the servient tenement for 
whatever purpose. !! 


1 See Cannon v. Villars (1878), 8 7 See Chap. VII, Part II. 


Ch. Dani. 121. 

2 Ibid. at p. 120. 

8 See Chap. VIII, Part I, C. 
and 
bundee Begum v. 
Sheo Dyal Ram 
(1870), 14 W. R., 
199; Ram Gun- 
ga Doss v.Gohind 


Socom Chap, VI, 
Parte il, It. 
® See Chap. VII, 


Part I, B and C. 


6 See Chaps. I, Chun d er Doss 
Part T and i Part ah 16W : Ra 
OTA. 284; Savalyiapa 


v. Basvanapa 
(1873), 10 Bom. 
Jilo hn 09: 


see Imam- 


8 See Chap. VII, Part ITI. 

9 See Cross v. Lewis (1824), 2 B. & C., 
686; Moore v. Rawson (1824), 3B. & C., 
339, referred to with approval in Webb 
v. Bird (1863), 13 C. B. N. S., 841, and 
see Part I, supra. 

10 See per Field, J., in Dalton v. Angus 
(1881), 6 App. Cas., 759. 

11 Gooroo Churn Goon v. Gunga Gobind 
Chatterjee (1867), 8 W. R., 269; Joy 
Doorga Dassia v. Juggernath Roy (1871), 
15 W. R., 295; Wimbledon and Putney 
Commons Conservators v. Dixon (1875), 
eG Dos S02 sc40 a de Gihon Oo 
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Easements bemg restrictions of the ordinary rights of 
property, a right of way is restrictive of a man’s right in his soil 
and of his liberty to enjoy and dispose of his land as he pleases.! 

Easements of way do not confer rights to the ownership of 


the soul. 


There cannot be a claim to the ownership of laud 
and to a right of way over it at the same time. 


In the respect 


of not being rights to the ownership of the soil, private rights 
of way resemble public nghts of way.4 

The presumption with regard to the ownership of the soil 
is that it belongs usque ad medium filum vice to the owners of 
the adjoining lands, and such presumption apphes equally to 


a private as to a public road. 


There is a similar presumption in India.® 


In India there 


may be a right of way by boat in the rainy season over a 


particular channel. 


Such a right may be aequired by enjoy- 


ment for the necessary period in spite of the interruption in 
the actual user caused by lack of water.? 

A private right of way is not necessarily confined to a way 
used by one person ; it may be common to several persons.® 

lt may be convenient here to consider the question as to 
whether a private right of way and a public right of way can 
exist simultaneously over the same soil. 

The auswer depends on the time at which the two rights 


come into existence. 


l Indian Easements Act, s. 7, App. 
Wa: 

2 Clifford v. Hoare (1874), 43 L. J. 
Cae; 1s RK. OC. P., 362: Sham 
Churn Auddy v. Turini Churn Banerjee 
Cie), ou. R., 2085 1. L. Ra 1 Cul., 

beh 

3 Jbid. ; Nath Barart v. 
Abhay Charan Chattopadhya (1907), 
[et ee eee tl, WN a 2, 
But the claims may bein the alternative, 


Narendra 


and either of the rights inay be estab- 
lished if the other be relinquished, Zbid., 
overruling Bijoy Keshub Roy v. Obhoy 
Churn Ghose (1871), 16 Cal. W. R., 198. 

USI Blary Jacobs 
(1871), @., TIO. eal. 


Newington vV. 
B., 173 whl 





Mio Ge. 72. 

5 Ilolmes v. Bellingham (1859), 7 
C. B. N. K., 329, and see as to public 
roads, Chap. IV, Part II, A (2). 

6 Mobaruck Shah v. Toofany (1878), 
Ie R, d Cal, 200. 


7 Ramsvondar Burrat v. Womakant 
Chuckerbutty (1864), 1 W. R., 217; 


Koylash Chunder (hose v. Sonatun 
Berowe (18551), I. 1. Ra 7 Caio 
Sda 1. 2813 anil seaswafra, Bamtalii 
As Clip. LY, Part 1, (2) (CCa 
Vi Wo die 

8 Semple v. The London and Birming- 
ham hèy. Co. (18518), 9 Xim., 209 5 Sham 
Svonder Bhattacharjee v. Monee kam 
Dass (1976), 25 W. IR, 233. 


If a publie right of way already exists, no private right of 
way can be acquired in derogation of it, but if a private right 
of way already exists, the public right of way on coming into 
existence will not extinguish the private right, but will remain 
qualified to that extent unless there has been a release or 
abandonment of the private right, or a public user inconsistent 
therewith.! 

The right to a private way and the right to a public way 
over the same soil cannot be pleaded together as the two are 
inconsistent,” but the private right, if pre-existing, can be relied 
on, for there is no compulsion in such a case to resort to the 
public right which might possibly be disputed by conflicting 
evidence, and the remedy for the obstruction of which is by 
indictment only unless special damage can be shewn.4 

When once a right of way has been acquired, the servient 
owner cannot object to it on the ground of inconvenience, nor 
can he put an end to the right by shewing that there is another 
pathway which the dominant owner might use.’ 

In order to maintain an action for the disturbance of a 
private right of way it 1s not necessary for the plaintiff to 
prove special damage.® 

The burthen of proving a prescriptive right of way lies on 
the person who asserts 1t.7 

Under section 147 of the Criminal Procedure Code, Act V of 


1 Brownlow v. Tomlinson (1840). I M. 











6 See Baijnath Singh v. Tetai Chow- 


& G. at p. 486; Duncan v. Louch (1845), 
6 Q. B., 904; Reg. v. Chorley (1848), 
PO. dB b15. 

2 Chichester v. 
Willes, 71. 

3 Allen v. Ormond (1806), 8 East, 3. 

4 Chichester v. Lethbridge, ubi sup. ; 
Baijnath Singh v. Tetai Chowdhry 
(901), 6 Cal. W. N.. 1975 Campbell 
Diaeys v. Lloyd (1901), 2 Ch., 518; 
Pratt on Highways, 16th Ed., p. 142, 
and see further Chap. IV, Part II, 
A (2). 

5 Sham Bagdee v. Fukeer Chand 
Bagdce (1866), 6 W. R., 222; Mokoon- 
donath Bhadoory v. Skib Chunder 
Bhadoory (1874), 22 W. R., 302. 


Lethbridge (1738), 


dhry, ubi sup., and the other cases cited 
in the same note. Such a rule is 
applicable only to the disturbance of a 
highway, which being regarded as a 
publie nuisance, can only be the subject 
of an indictment unless special damage 
can þe proved by a private individual, 
in which case he may maintain an 
aetion for the private nuisance, Ibid. 
Nor is it applicable to the disturbanee 
of a merely local right of way, Brock- 
bank v. Thompson (1903), 2 Ch., 344. 

? Khoda Bux v. Shaikh Tazaddin 
(1904), 8 Cal. W. N. 359. As to burthen 
of proof generally, see Chap. V, Part I, 
and Chap. AI, Part I. 
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1898, a right of use of any land includes a right of way. The 
exclusive possession of land not subject to such a servitude 
becomes something short of exclusive possession when the 
easement arises.! 

A party who consents to the alteration of an existing path 
by the Magistrate to one more convenient to the public generally 
cannot afterwards come forward aud claim such right of way as 
private.? 


Part I1I,—lHasements in Water. 


The nature of the right conferred by the acquisition of an 
casement in water is to restrict in some particular respect the 
enjoyment of those natural rights in water which form part of 
the ordinary incidents of property.3 

Those natural nghts may be deseribed as the right of every 
riparian proprietor to use the water which flows past his land 
equally with other proprietors, to have the water come to him 
undnniuished m flow, quantity, and quality, and unaffected 
in temperature, and to go from him without obstruction.4 

Kasements in water can arise either by grant, express or 
implied,® by preseription or enjoyment for the necessary 
period,® or by custom,” and in India, also under the Indian 
Limitation Act,§ and the Indian Easements Act.9 

The extent of prescriptive rights in water (except as regards 
easements to pollute water 10) is to be measured by the user 
as proved.!! Where the easements are acquired by grant, 
their extent is limited by the terms of the grant.?2 

It will be convenient to classify the different easements 
relating to water in accordance with the special nature of the 
right acquired, 


—— ae ees ee s ———— = 


1 (1868) 4 Mad. M. C. Rulings xi. e Ste Chap. Vil arte: 


2 Muddun Gopal Mookerjee v. Nilmo- ® See Chap. IVa ire Gl). 

nee Banerjee (1869), LI W. R., 301 3 See Chap. VET, art T 
3 See Chap. l, under “ Natural * See Chap. VI, Vaet 111. 

Rights,” and Chap. V, Part tel. 10 Nee infra, F and Chap. VIL, Part 
t See Chap, V, Pert 111, oud fndinn B (2). 

Masements Act, s. 7, ill. (hk), (7), App. 1t Sce Chap. VIII, Part I, B (4). 

al 12 Sece Chap, VEU, Part T, B (1). 


b See Chap. VI, Parts H and I. 


To, 


Easements in water are affirmative easements and may be 
divided into the following classes, that is to say :— 
Easements relating to the flow of water in natural 


watercourses. 

B. Easements relating to the flow of water in artificial 
watercourses. 

C. Easements relating to the subterranean tlow of water. 

D. Easements relating to the discharge of rain-water 
upon adjoining land. 

E. Easements relating to taking water froin, or con- 
ducting water from, or over, the servient tenement. 

F. Easements affecting the natural state of water by 


pollution or alteration of temperature. 


A.—Easements relating to the flow of water in natural water- 


courses. 

Easements can be acquired in natural streams flowing in Easements in 
known and detined channels. natural 
streams 


In this connection are to be noticed those easements that flowing in 
give riparian owners the right to divert water from its accus- ew" and 
tomed course and thus diminish the quantity which would channels. 
otherwise descend to the proprietors below, or to throw the 
water back upon the proprietors above.! These rights, being 
clearly restrictions of the ordinary rights of property,? require 
that the burthen of proof of them should rest upon the pro- 
prietor claiming them,? for, as was said by Leech, V.C., in 
Wright v. Howard,* “ Either proprictor who claims the right 
“either to throw the water back above or to diminish the 
“quantity of water which is to descend below must, in order 


Wright v. 
Howard. 





$65; L. R., 24 Ind. App., 60; John 
White & Sons v. J. & M., White 


1 See Bealey v. Shaw (1805), 6 East, 
209; Wright v. Howard (1823), 1 Sim. 


& St., 190; 24 R. R., 169; Embrey v. 
Owen (1851), 6 Exch. at p. 370; 20 
L. J. Exch, 212; Subramaniya v. 
Ramaehandra (1877), I. L. R., 1 Mad., 
335; Debi Pershad Singh v. Joynath 
Singh (1897), I. L. R., 24 Cal. (P. C.), 


(1906), App. Cas., 72. 

2 See these partly illustrated in I. E, 
Act, s. 7, ill. (A), App. VII. 

3 See Chap. V, Part L 

a123) 1 Sim. & St., 190, 2ER R., 
169. 
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“to mamtain his claim, either prove an actual grant or heense 
“from the proprietor affected by the operations, or must 
“prove an uninterrupted enjoyment of twenty years.” 

In Bealey v. Shaw, Lord Ellenborough said*: “ The 
general rule of law as applied to this subject is, that, 
independent of any particular enjoyment used to be had by 
another, every man has a right to have the advantage of 
a flow of water in his own land without diminution or 
alteration. But an adverse nght may exist founded on the 
occupation of another. And though the stream be either 
diminished in quantity or even corrupted in quality, as by 
means of the exercise of certain trades, yet if the occupation 
of the party so taking or using it have existed for so long a 
time as may raise the presumption of a grant, the other 
party whose land is below must take the streanı subject to 
such adverse nght. I take it that twenty years’ exclusive 
enjoyment of the water in any particular manner affords a 
conclusive presumption of the right in the party so enjoying 
it, derived from grant or act of Parliament.” 3 

The facts in Bealey v. Shaw 4 were that the defendant and 
his predecessors in title had been accustomed for over sixty 
years to divert water from the River Jrwell by means of a weir 
of a given height, and a sluice of given dimensions. In this 
state of things the plaintiff came to a spot lower down the 
river, erected a weir, mill, and other works on his own land, 
and commenced to enjoy the natural rights in respect of so 
much of the water as the defendant had not been accustomed 
to divert. The defendant subsequently enlarged his sluice, 
and the question arose whether he liad a right to do so. 

Jt was held that in the absence of enjoyment, for the neces- 
sary period, of the enlarged sluice the defendant was confined 
to his original casement, and could claim nothing more. 

But though easements may thus be acquired m natural 


C 
e 


! (1805) 6 East, 205. running water is incapablo of aequisi- 
* [hind Wt pe 2 ia. lion, John White © Sons ve J. e M. 
3 Nee Chaps. VL nnd VIL But a White, ubi sup. and infra. 

prescriptive right to the use of ull the 1 Ubi sup. 
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streams there cannot by grant or prescription be an exclusive 
right to all the water of a running stream! 

Thus in John White € Sous v. J. & M. White,? it was 
held that the ownership of an artificial dam, although it 
may give a right to maintain the dam, does not turn the run- 
ning stream into a pond so as to confer upon the owner of 
the dam an exclusive right to use the whole of the running 
water, 

In India, as in England, the right to divert and impound 
so much of the water of a natural stream as may be required 
for purposes of irrigation,? or, in case of ordinary floods, to 
protect lands by the erection of bunds whereby the water is 
thrown on to lands of other riparian owners to their imjury,! 
can only be acquired as an easement either under contract 
with the lower riparian owner or by preseription, or, possibly, 
by custom. 

It is important to remember that the obstruction or diver- 
sion of water for the necessary period must be in respect of 
a tenement abutting on the stream. Otherwise no easement 
will be acqnired.® 

With reference to this topic an important question arises 
as to whether a servient owner whose natural nghts have been 
restricted by the diversion of water from its natural course, 
or by the discharge of water on to his land, can require the 
dominant owner to contmue the exercise of the easement. or, 
m other words, whether he thereby acquires a reciprocal 
easement as against the dominant owner that the latter shall 
continue the diversion or discharge of the water. 

The question has been fully discussed in the Courts, and 





1 John White d Sons v. J. & M. 
White (1906), App. Cas., 72. 

2 Ubi sup. 

3 Debi Pershad Singh v. Joy Nath 
S@gh (1897), I. L. R., 24 Cal. (P. C.) at 
Preece. k., 24 Ind. App. at p. 68; 
and see Babu Chumroo Singh v. 
Mullick Khyret Ahmed (1872), 18 
W. R, 525; Kalu Khabir v. Jan 
SRDS), I. L. R., 29 Cal., 100; 


Eshan Chandra Samanta v. Nil Moni 
Singh (1908), I. L. R., 35 Oal., 551. 

4 Venkatachalam Chettiar v. Jemindar 
of Stvagunga (1904), I. L. R., 27 Mad., 
409 (413). 


6 Eshan Chandra Samanta v. Nil 
Moni Singh, ubi sup. 
6 Stockport Water Works Co. v, 


Potter (1864), 3 H. & C., 300. 
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it has been decided that tbe servient owner cannot acquire 
any such right.! 

The principles established in the decisions proceed upon 
two grounds, first, upon the ground that the enjoyment of the 
servient owner would be incapable of interruption at the hands 
of the dominant owner by any reasonable mode,” and secondly, 
upon the broader ground, that it is of the essence of an ease- 
ment that it exists for the benefit of the dommant tenement 
alone, and that the servient owner can acquire no right to msist 
on the exercise of the easement on the part of the dominant 
owner if the latter finds it expedient to abandon the right.3 

The first-mentioned ground was elucidated hy Lord 
Ahinger, C.B., in Arkwright v. Gell.4 

In that case the plaintiff sued to recover damages from 
the defendants for the diversion hy them of a portion ‘of the 
water flowing to certain cotton mills erected by the plaintiff, 
from a mineral sough constructed by a company of adventurers 
for the drainage of a mineral field under license from the mine 
owners. Subsequently to the construction of this mineral sough 
another company composed of the defendants commenced the 
construction of another sough on a lower level for the purpose 
of draining a larger portion of the mineral field under a simular 
license from the same mine owners who had previously used 
the former sough, and the result of their operations was to 
cause the diversion complained of. The judgment of the Court 
of Exchequer Chamber was delivered by Lord Abmger, C.B., 
who, in dismissing the action, pomted ont that the acquisition 
of such a right as was claimed by the plaintiff would depend 
on the capability of submission on the part of the defendants, 
as dominant owners, to the enjoyment of the water by the 


1 Arkwright v. Gell (1839), 5M. & W, App. VIL, and supra, Chap. IT. 
203; Wood v. Waud (1849), 3 Iuxch., 2 Arkwright v. Gell; Wood v, Waud, 
748; Mason v. Shrewsbury and leres nnd see the judgment of Blackburn, J., 
ford Ry. Co. (1871), Le Re 6 Q. D., in Mason v. Shrewsbury and Hereford 
578: #0 L. J. Q. B., 293; MWMekvoy v. fey, Co. 
“aN. Ry. Co. (1900), 2 7, ER. 325, 3 See the judgment of Coekbnrn, 
333, 334: Whoorshed Hosesin v. CJ, in Mason v. Shreswbury and 
Pelnarain Sing (1878), 2 C. L. Rọ 14l; Mereford Ry. Co. 
nnd see Indian Easements Act, 8. 50, 4 Ubi sup. 
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plaintiff as servient owner, and that as there was no reasonable 
mode of interruption open to the defendants, there could be 
no submission on their part, and therefore no acquisition of 
the right by the plaintiff. The futility of the plaintiff's case 
becomes all the more apparent when it is considered that the 
acquisition of the right claimed by lim would have imposed 
an obligation on the mine owners not to work their mines by 
the ordinary mode of getting minerals, and been founded on 
a mode of prevention of the plaintiff's enjoyment of the stream, 
not only highly expensive and inconvenient to the mine owners, 
but absolutely destructive to their interests, 
In Wood v. Wand) the Court expressed itself satisfied that Wood v. 
the principles laid down in Arkwright v. Gell, as applicable 4 
to the particular matter now under discussion, were correct. 
Pollock, C.B., in the course of his judgment, used the following 
argument in explaining the legal position in such a case as the 
present. He said?: “ The flow for water of twenty years from 
“the eaves of a house could not give a right to the neighbour 
“to insist that the house should not be pulled down or altered, 
“so as to diminish the quantity of water flowing from the 
“rool. The flow of water from a drain for the purposes of 
“ agricultural improvements, for twenty years, could not give 
“a right to the neighbour so as to preclude the proprietor 
“ from altering the level of the drains for the greater improve- 
“ment of the land. The state of circumstances in such cases 
“ shews that one party never intended to give, nor the other 
“ to enjoy, the use of a stream as a matter of right.” 
If easements can be acquired in natural streams flowing in Acquisition ef 
known and defined channels is it essential to the acquisition e&sements in 
: : natural but 
of such rights that the streams should be flowing perpetually ? intermittent 
Would any intermission in the flow prevent the acquisition Sms: 
of the easements? The cases of Trafford v. The Ning,? and Trafford v. 
Drewett v. Sheard,4 point to the conclusion that if a stream 7% King. 


Drewett v, 
has a permanent and natural origin, and flows in a defined Sheard. 


1 (1849) 3 Exch., 748. 3 (1832) 8 Bing., 204; 34 R. R., 680. 
2 Thid. at p. 778, =(tss0j7 C d& TES LOS 
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channel, though at any point of its course it assumes a 
character which renders its existence dependent upon the 
recurrence of floods at certain seasons, as in the case of an 
overflow, or on the doing of any act regulating the supply of 
water at its source, it may become the subject of easements. 

Trafford v. The King was the case of a watercourse caused 
by overflow water from a brook in times of flood. 

In Drewett v. Sheard Littledale, J., said there was no 
objection to enjoying the benefit of water which flowed into 
a ditch from a natural stream at all times or only at such 
times as the stream was swollen by water let by means of 
sluices into the river with which the stream communicated. 

The principle in these cases that any intermission in the 
subject of the easement beyond the control of the dominant 
owner does not prevent the acquisition of the right, appears to 
find its analogy in cases arising in India, where the dominant 
owner has a right of way by boat over his neighbours’ tank or 
through definite channels exercisable during the rainy season 
only by reason of the quantity of water required.! 

But easements cannot be acquired in artificial streams, if 
intermittent, at any rate against the person creating them. 


B.—EKasements relating to the flow of water in artificial 
watercourses. 


The right to water flowing along an artificial watercourse 1s 
a right of easement and must rest (1) as against its originator, 
on some grant or arrangement either proved or presumed ; and 
(2) as between the several riparian proprietors inter se, on 
grant or prescription. 


1 See Koylas Chunder Ghose v. Mad., 463 Rameshur Prasad Narain 


Sonatun Chung Barooie (1881), 1. L. R., 
1 Callie ele WR... 2S) = and 
supra, Part H, and dnfra, Chap. IV, 
Part [B 2 (a), od Chap. VIL, Part 17, 

2 See infra, B. , 

3 Ponnusawmi Tevar v. Collector of 
Madera (1869), 5 Mad. IL C., t; 
Morgan ye Kirby (1878), [. lL. R., 2 


Singh v. Koon} Behari Pattuk (187s), 
4 App. Cus., 121; L. R., 6 Ind. App. 
33. L. L. Ix, + Cal., 633; nmd see 
Kensit v. Great Kastern Railway Co. 
(1884), 27 Ch, D. at p. 134; Baily & 
Co. v. Clark, Son & Morland (1902), 
I Ch., 619; Whitmores (ledenbridyge), 
Lid. v. Stanford (1909), C, 27; 


It is quite distinct from water flowmg in a natural channel, 
which arises as incidental to the ownership of land, and as such 
primd facie entitles each successive riparian proprietor to tho 
unimpeded flow of water in its natural course, and to its reason- 
able enjoyment as it passes through his land.! 

In England, a common instance of an artificial watercourse 
is the sough or drain to be found in mining districts, and made 
for the purpose of carrying off the water pumped up from a 
mine.2 There may also be an artificial dram for agricultural 
purposes.3 

Another instance may be seen in the case of a null which is 
dependent for its working on water brought from a natural 
stream by artificial means.4 

The questions for consideration in connection with an 
artificial watercourse are, first, its character, whether it 1s 
temporary or permanent; secondly, the circumstances under 
which it was presumably created; and, thirdly, the mode in 
which it has in fact been used and enjoyed.é 

“ Temporary ” means not only temporary in actual fact, 
but that in the reasonable contemplation of the parties it may 
come to an end.® 

Where the precise origm of an artificial watercourse is 
unknown the circumstances as regards user or otherwise may 
be such as to warrant the inference that when the watercourse 
was originally constructed, it was agreed that each of the 
riparian proprietors should have the same rights as the riparian 
proprietors upon a natural stream; though, even then, it is 
possible that the general rights of the riparian proprietors are 





78 L. J. Ch., 1445 Schwann v. Cotton 
(1916), 2 Ch., 459, 475; Badhu Mandal 
v. Maliat Mandal (1903), I. L. R., 30 
Cal., 1077; Krista Das Chowdhry v. 
Joy Narain Panja (1904), 8 Cal. W. N., 
158. 

1 Rameshur Prasad Narain Singh v. 
Koon} Behari Pattuk ; Kensit v. Great 
Eastern Railway Co., ubi sup., and see 
Chap. V, Part III, A. 

2 Such was the artificial watercourse 
in Arkwright v. Gell (1839), 5 M. & W., 
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203; and Wood v. Waud (1849), 3 
Exch., 748. 

3 As in Greatrex v. Hayward (1853), 
8 Exch. 293. 

4 Thus in Burrows v. Lang (1901), 
2 Ch. 502; and in Whitmores (Eden- 
bridge), Ltd. v. Stanford, ubi sup. 

5 Per Stirling, L.J., in Bailey d Co. 
v. Clark, Son & Morland (1902), 1 
Ch., at p. 668. 

6 Per Farwell, J., in Burrows v. 
Lang (1901), 2 Ch. at p. 50S. 
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subject to some special or larger right acquired by one of them- 
selves either by the original grant or by subsequent user. ! 

In cases where the water of an artificial stream required by 
a particular owner passes to him over the land of another 
owner, a presumption may arise that there was an arrangement 
that the flow of water should be for the mutual benefit of both.” 
But this presumption would be negatived in a case where 
the water is conducted by an owner entirely over his own land, 
but in a course which makes the water accessible to his neigh- 
bour. 

It is settled law that where the temporary character of an 
artificial stream is established no prescriptive right to the 
uninterrupted flow of water therein can be acquired as against 
the originator.4 

In Arkwright v. Gell,® the question for decision was whether 
the user by the occupiers of cotton mulls for more than twenty 
years of a stream of water produced by the artificial draining 
of a mine gave them the right as against the owners of the 
mine to a continuance of the flow. 

The Court of Exchequer held that no such right could be 
acquired. 

The salient points of the case appear im the following 
observations by Lord Abinger, C.B., who delivered the Judgment 
of the Court ê :— 

“The stream upon which the mulls were constructed, was 
“not a natural watercourse, to the advantage of which, flowing 
“in its natural course, the possessor of the land adjoining 
“would be entitled according to the doctrine laid down in Mason 
“vy, Hill, and in other cases. This was an artificial watercourse, 
“and the sole object for which it was made was to get rid of 
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1 Bailey & Co, v. Clark, Son & 203; Wood v. Waud (1819), 3 Exch. 
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3 hid, 

4 Irkweriyht v, ticll (1839), 5M. & W., 


Cal., 633; + ADD. Ens., L21; L. R, 6 
Ind. App.. 33; and see Schwann v, 
Cotton (1916), 2 Ch., 459, 468, 

6 Ubi sj. 

8 {bid. at pp. 231 et seq. 


‘“ a nuisance to the mines, and to enable them proprietors to get 
“the ores which lay within the mineral field drained by it; 
“and the flow of water through that channel was, from the 
“very nature of the case, of a temporary character, having 
“its continuance only whilst the convenience of the mine- 
“ owners required it, and in the ordinary course it would, most 
“ probably, cease when the mincral ore above its level should 
“have been exhausted... .” 

“A user for twenty years, or a longer time, would afford no 
“presumption of a grant of the right to the water im per- 
“ petuity !; for such a grant would in truth be neither more nor 
“Jess than an obligation on the mime-owner not to work his 
“mines by the ordinary mode of getting mincrals, below the 
“Jevel drained by that sough, and to keep the mines flooded 
“up to that level, in order to make the flow of water constant 
“for the benefit of those who had used it for some prolitable 
“ purpose.” 

How ean it be supposed that the mine-owners could have 
“meant to burthen themselves with such a servitude so 
“ destructive to their interests ; and what is there to raise an 
‘inference of such an intention ? y 

“Jn all, the nature of the case distinctly shows, that no 
“right is acquired as against the owner of the property from 
'* which the course of water takes its origin; though as between 
“tho first and any subsequent appropniator of the watercourse 
“itself, such a right may be acquired.” = 


conflict. 


1 Aud evon if a grant could be pre- 
sumed in such circumstances, the 
burthen of a covenant to continue the 
flow of water for all time would not 
run with the land, Whitemores (Eden- 
bridge), Ltd. v. Stanford (1909), 1 
Ch., at p. 436; 78 L. J. Ch., at p. 151. 

2 I.e. the preearious origin of an 
artificial stream has no bearing on the 
rights of lower proprietors as against 
each other, Sehwann v. Cotton (1916), 
2 Ch. 459 (468), approving the above 
dictum. The subsequent dictum of 
Pollock, C.B., in Wood v, Waud (1849), 
3 Exch., at p. 779, seems to be in 


He says, “Theseo owners (ùe. 
“ colliery owners) merely get rid of a 
* nuisance to their werks by dis- 
“ charging the water into the sough, 
“and eannot be considered as giving it 
**to one mere than another of the pro- 
‘“ prietors of the land through which 
“the sough is constructed ; each may 
“take and use what passes through his 
“Jand, and the proprietor of the land 
“below has no right to any part of 
“that water until it has reached his 
“own kind,—he has no right to compel 
“the owners abovo to permit the 
“water to flow through them land for 
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In Wood v. Waud i the Court said: “ We entirely concur 
“with Lord Denman, C.J., that * the proposition, that a water- 
“course, of whatever antiquity, and in whatever degree 
“enjoyed by numerous persons, cannot be enjoyed so as to 
““ confer a right to the use of the water, if proved to have been 
“originally artificial, is quite indefensible’; but, on the other 
“hand, the general proposition, that under all circumstances, 
“the right to watercourses arising from enjoynicnt, is the same 
‘whether they be natural or artificial, cannot possibly be 
“sustained. The right to artificial watercourses, as against 
“the party creating them, surely must depend upon the character 
“of the watercourse, whether it be of a permanent or temporary 
“nature, aud upon the circumstances under which it is created.” 
“The enjoyment for twenty years of a stream diverted or 
“penned up by permanent embankments, clearly stands upon 
“a different footing from the enjoyment of a flow of water 
“ ongmating in the mode of oceupation or alteration of a 
“ person’s property, and presumably of a temporary character, 
“and hable to variation.” 

In India the law of easements, as relating to artificial 
watercourses, has been frequently applied to the subject of 
irrigation, a method largely employed in most parts of the 
country for the purposes of cultivation. 

Jt may be useful, therefore, to study closely some of the cases 
that have oceurred in India connected with this branchof the law. 





“his benefit; and, consequently, le 
“bas uo right of action if they refuse 
“to do so.” But this has been ex- 
plained in Schwann v. Cotton (1916), 2 
Ch., 459, 475, as meaning that where 
the right clatmed by the several pro- 
prictors depends upon user only, the 
precarious nature of the original supply 
inay nlfect the user of all the pro- 
prietors and prevent the acquisition 
by mere user of any legal right to a con- 
tinuance, though such a right might 
be acquircd by grant. 

It follows that where there is no 
right to have the flow of water in an 
artificial stream continued, tho right 
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to abstract the water cannot be claimed 
as aneasement, Burrows v. Lang (1901), 
2 Ch., at p. 510; Whitmores (Eden- 
bridge), Ltd. v. Stanford (1909), 1 Ch., 
at p. 1365 75 L. J. Ch., at p. 15l 

1 (1849) 3 esal 745, 777. 

“See the same language used by 
Parke, B., in Greatrex v. Hayward 
(1853), 8 Exeh., 291, 293; sce, also, 
Beeston v. Weate (1856), 5 E. & B., 
986; 25 L. J. Q. B. 115; Rameshur 
Prasad Narain Singh v. Koonj Behart 
Patiuk (1878), L L. R., 4 Cal., 0333 
de App. Cas. TIS LL. RS t Indep 
33; Burrows v. Lang (1901), 2 Ch. 502. 
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In Ponnusawmi Tevar v. Collector of Madura,! the plaintiff Ponnusawmi 
sued to establish his right to an uninterrupted flow of water E oe of 
through a channel which ran into a tank, the property of Madura. 
the plaintiff, and to compel the removal of sluices erected 
across the said channel by the first defendant's predecessor 
in office, and used for the purpose of diverting the flow of 
water. 

The first Court dismissed the suit, but, on appeal, the 
Madras High Court reversed that decision and gave judgment 
for the plaintiff. 

The High Court,? in discussing the nature of the right 
claimed and the manner of its acquisition, expressed the 
opinion that the right claimed was in an artificial stream, and 
that the plaintiff to succeed must shew he possessed an case- 
ment. In deciding that the plaintiff had acquired such an 
easement the Court sail 3: “ I think that the circumstances in 
‘evidence justify the inference that the right claimed has 
“ been gained by the plaintiff; the conduct of the Government 
“ shewing as it seems to me that the water has been allowed 
“to flow to the plamtiff's village and other villages on the 
“understanding that it was to continue to flow on for the 
“ exclusive use and benefit of these villages and not be hable 
“ to obstruction or suffer diminution for the advantage of other 
** (istrict villages.” 

“T quite admit that the Government of this country has at 
“all times assumed to itself and has the right in the interests 
“of the pubhe to regulate the distribution for use of any 
“portion of the water flowing in the natural channels in which 
“rights have not as yet been acquired, and to this extent, tho 
“claim of the first defendant on behalf of the Government 
“cannot be gainsaid. But where a channel has been con- 
“structed by Government acting as the agent of the community 
“to increase the well-being of the country by extending the 
“benefit of irrigation, and in pursuance of that purpose a flow 
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“of water is directed to the villages designed to be benefited, 
“it becomes simply a question upon the circumstances of the 
“ease whether there has not heen a conveyance to such 
“villages in perpetuity of a right to the unobstructed flow of 
“water by the channel. Looking at the permanency of such 
“works and to the permanency attacling to the object, that 
“there was a transfer in perpetuity would seem an almost 
“necessary conclusion, unless there were other circumstances 
“to lead to one of an opposite character. It might of course 
“ þe capable of bemg shewn that the privilege was granted as 
“a mere license, and that before the water was allowed to flow 
“to the villages, it had been left open to Government by 
“arrangements then made to obstruct the flow at will at any 
“future period. In the case before us, however, nothing of 
“the kind is apparent.” 

In Morgan v. Kirby,! the plaintiff sought to restrain the 
defendant from interfering with, and diverting, the flow of 
water through an artificial channel opened by the plaintiff 
for the conveyance of water for the use of Ins tea estate. 
The Court decided that the right claimed was an easement 
and that the plaintiff was entitled to the uninterrupted flow 
of water as claimed subject to the defendant’s right to make 
reasonable use of it as it flowed through his gronnds. 

In Rameshur Prasad Narain Singh v. Noon) Behari Pattuk,? 
the appellant claimed an alleged ancient right as against 
the respondents, his neighbouring proprietors, to have certam 
of his villages, five in number, irrigated out of a “tàl” or 
artificial reservoir of water existing on the respondents’ land, 
and he further sued to have certain dams erected, and channels 
of water cut, by the respondents, removed and filled up, and to 
have a channel by which he alleged he had been im the hahit of 
receiving water for irrigation reopened, and the respondents per- 
petually restrained from wasting the waters of them “ tal’ or 
from even discharging its waters except towards the appellant’s 
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villages and in that particular channel. The respondents, 
in substance, resisted the appellant’s claim on the ground that 
the “tàl” in question was kept up by them on their own land 
for their own irrigation, and was supplied by “ collected rain- 
water ” which ran into it, and that they were entitled to use 
that water for their own benefit, and that the appellant had no 
such right as he claimed. 

It was held by the Privy Council that the appellant’s legal 
night to the enjoyment of water flowing from an artificial 
reservoir through an artificial watercourse should he presumed 
from the circumstances under which the same were presumably 
created and actually enjoyed, subject to the respondents’ right 
to the use of the water for the purpose of irrigating their lands 
by proper and requisite channels and other proper means. 

The Privy Council treated as clearly established the distinc- 
tion between the right to the water of a river flowing in a 
natural channel through a man’s land, and the right to water 
flowing to it though an artificial watercourse. 

Their Lordships referred with approval to the principle 
established in Wood v. Waud} and other cases that the acquisi- 
tion of the nght to water flowing in an artificial channel as 
against the originator depends upon the permanency of the 
channel, and they found that the character of the reservoir and 
watercourse in dispute, and the circumstances under which they 
were presumably created and actually enjoyed indicated that 
a permanent and connected system of irrigation for the 
appelant’s and respondents’ mouzahs beneficial to both estates 
was by those means provided. 

They were of opinion that it was not correct to insert in the 
deeree, as the first Court had done, a declaration of the 
appellant’s right to scour the channel through which the water 
from the reservoir flowed. They observed ‘that primd facie 
and in the absence of evidence to the contrary, such a right 
is presumed by law to be incident to the right to the flow of 
water.? but no issue was raised on that point, nor did it appear 
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that any effort of the appellant to cleanse the watercourse 
had been obstructed by the respondent. 

In Madhub Das Bairagi v. Jogesh Chunder Sarkar,) it was 
held in reliance on Lameshur Prasad Narain Singh v. Koon) 
Behari Pattuk, that the enjoyment by the plaintiff and his 
predecessors in title from time nomemorial for the purposes 
of irrigation of the water of a tank which flowed through 
openings in the tank into two channels, raised the presump- 
tion of a legal origin, and that the plamtiff was entitled to 
the use of the water accordmely. 

In Badhu Mandal v. Maliat Mandal,2 it was decided that 
the right to cause river water to flow across the servient 
tenement on to the dommant tenement for the purpose of 
irrigation may be gamed as an easement by prescription. 

And in Krista Das Chowdhry v. Joy Narain Panja,4 it was 
held that user for twenty vears of the water drawn from a tank 
for irrigating adjacent land gives the owner of the land a right 
of easement, although the methods of withdrawme the water may 
vary within such penod, and that the owner of the land has 
a right to sue even if the land be m occupation of his tenant. 

An easement m an artificial watercourse is as good agaist 
Government as against a private individual.’ 

It has been established both in India and England that 
water must flow in a defined channel, whether natural or 
artificial, to become the subject of an easement by prescription.§ 

In this connection the case of surface dramage-water is of 


considerable importance in relation to agriculture. 
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Every landowner has a natural right to deal with his Surface 
surface drainage-water as he pleases.! He can either let it eee 
find its way to his neighbour’s land if that is at a lower level 
than his own,” or he can collect it or use it as he pleases on 
his own land,? subject always to the reservation that if he 
allows it to flow for the preseriptive period through defined 
and permanent artificial channels on to his neighbour's land, 
his neighbour may acquire a right to its continuance, and, 
conversely, the enjoyment of an outlet for his surplus water 
for over twenty years through defined artificial channels, may 
give him a right to the continuance of the outlet.5 

But if drainage-water, whether caused by rainfall,® or 
from oozings of a spring,? or from the overflow of a well,8 
does not follow any defined channel, but percolates through 
and flows over the surface, it is considered in law too vague and 
indefinite a thing to be made the foundation of a preseriptive 
right.’ i 

Thus, where a prescriptive right was claimed to have water 
arising from surface drainage off the defendant’s land thrown 
back from the bund bounding the plaintiff's tank on to the 
defendants land and kept there until required for use, it 
was decided there could be no prescriptive right for such 
an object.19 


The ahenation of rights to the flow of water in artificial Alienation of 
rights in arti- 
= : ee ee ficial water: 
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watercourses is governed by the same principles as the aliena- 
tion of rights in natural streams, whether such last-mentioned 
rights he natural rights or easements.! This subject will be 
found fully dealt with in connection with the law relating to 
natural nghts.2 


C.—Itasements relating to the subterranean flow of water. 


This branch of the law of easements applies to under- 
ground springs, streams, watercourses, and percolations, and 
makes it necessary to consider whether water flowing under- 
ground is on the same footing as water flowing above ground, 
and whether, if easements can be acquired in the latter case, 
they can also be acquired in the former. 

In this respect the case of Acton v. Blundell? which has 
settled the law in regard to natural rights to underground 
water is an important guide. The Court of Exchequer Chamber 
decided that a man has no natural right to water under his 
own ground, whether collected in a well or passing through 
springs or streams flowing in no defined or known course, and 
that any diminution of such water by Jus neighbour can be 
treated only as damnum absque injuri, and gives no ground of 
action. In that case the plaintiff declared in the first count 
for the disturbance of the right to the water of certain under- 
ground springs, streams, and watercourses, which, as ho 
alleged, ought of right to run, flow, and percolate into the 
closes of the plaintiff, for supplying certain mills with water ; 
and in the second count for the draining off the water of a 
certain spring or well of water in a certain close of the plaintiff 
hy reason of the possession of which close, as he alleged, he 
ought of right to have the use, benefit, and enjoyment of the 
water of the said well for the convement use of his close. The 
plaintiff proved that less than twenty years beforo the com- 
mencement of the suit, a former owner and ocenpier of certain 
land and a coffee mill now belonging to the plaintiff, had sunk 


l See Gale on Masements, 9th 1d., = See Chap. V, Part 111, D. 
W: asi e RES A o de oa SMe 


( 128 ) 


and made in such land a well for raising water for ihe working 
of the mill, and that the defendants had subsequently sunk < 
coal pit in the land of one of the defendants at about three- 
quarters of a mile from the plaintiff's well, and about three 
years after sunk a second at a somewhat less distance ; 
the consequence of which smkings was, that by the first, the 
supply of water was considerably diminished, and, by the 
second, was rendered altogether insufficient for the purposes 
of the mill. 

Tindal, C.J., who delivered the judgment of the Court, 
said: ! “ The question argued before us has been in substance 
“this: whether the right to the enjoyment of an underground 
“spring, or of a well supplied by such underground spring, is 
“ governed by the same rule of law as that which apphes to, 
“and regulates, a watercourse flowing on the surface. The 
“rule of law which governs the enjoyment to a stream flowing 
in its natural course over the surface of land belonging to 
“ different proprietors is well established. Such proprietor of 
“the land has a right to the advantage of the stream flowing 
“in its actual course over his land, to use the same as he 
pleases for any purposes of his own not inconsistent with a 
“similar right in the proprictors of the land above or below ; 
“so that neither can any proprietor above diminish the 
quantity or injure the quality of the water which would 
otherwise naturally descend, nor can any proprietor below 
“throw back the water without the license or the grant of 
the proprietor above.” 

“ The law is laid down in these precise terms by the Court 
of King’s Bench in the case of Mason v. Hill, and sub- 
“stantially is declared by the Vice-Chancellor m the case of 
Wright v. Howard,? and snch we consider a correct exposition 
of the law. And if the right to the enjoyment of under- 
ground springs, or to a well supphed thereby, is to be 
governed by the same law, then undoubtedly the defendants 
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“ could not justify the sinking of the coal pits, and the decision 
‘given by the learned Judge would be wrong. But we think, 
“on considering the grounds and origin of the law which is 
“held to govern running streams, the consequences which 
“would result if the same law is made applicable to springs 
“ beneath the surface, and, lastly, the authorities to be found 
“in the books, so far as any inference ean be drawn from them 
“ bearmg on the point now under discussion, that there is a 
“marked and substantial difference between the two cases, and 
“that they are not to be governed by the same rule of law.” 
The learned Chief Justice, after observing that the gronnd 
and origin of the law relating to streams running in their 
natural course rests npon the publicity and notoriety of the 
right, upon long continued and uninterrupted enjoyment, and 
upon either the implied assent and agreement of the pro- 
prietors of the different lands from all ages or on the rights 
themselves being an incident to the land, proceeds as follows : 
“ But in the case of a well sunk by a proprietor in his own 
“land, the water which feeds it from a neighbouring soil does 
“not flow openly in the sight of the neighbouring proprietor, 
but through the hidden veins of the earth beneath its sur- 
face. No man can tell what changes these underground 
sources have undergone in the progress of time. It may well 
be that it is only yesterday’s date, that they first took the 
course and direction whieh enabled them to supply the well. 
‘Again, no proprictor knows what portion of water is taken 
from beneath his own soil, how much he gives origmally, 
or how much he transmits only, or how much he receives : 
on the contrary, until the well is sunk, and the water col- 
lected by draining into it, there cannot properly be said, with 
reference to the well, to be any ilow of water at all. In the 
case, therefore, of the well there can be no ground for im- 
plying any mutual consent or agreement, for a year past, 
between the owners of the several lands beneath which the 
underground springs imay exist, which is one of the founda- 
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“dions on which the law as to running streams is supposed 
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to be built; nor, for the same reason, can any trace of a 


“positive law be inferred from Jong-continued acquiescence 
and submission, whilst the very existence of the underground 
springs or of the well may be unknown to the proprictors of 
the soil.” 

“ But the difference between the two cases with respect to 
the consequences, if the same law is to be apphed to both, is 
still more-apparent. In the case of the running stream, the 
owner of the soil merely transmits the water over its surface ; 
he receives as much from his higher neighbour as he sends 
down to his neighbour below ; he is neither better nor worse ; 
the level of the water remains the same.” 

“But if the man who sinks the well in his own land can 
acquire by that act an absolute and indefeasible right to the 
‘water that collects in it, he has the power of preventing his 
neighbour from making any use of the spring in his own 
soil which shall interfere with the enjoyment of the well.” 

“ He has the power, still further, of debarring the owner 
of the land in which the spring is found, or through which it 
is transmitted, from draining his land for the proper cultiva- 
tion of the soil; and thus, by an act which is voluntary on 
his part, and which may be entirely unsuspected by his 
neighbour he may impose on such neighbour the necessity of 
bearing a heavy expense, if the latter has erected machinery 
for the purpose of mining, and discovers when too late, that 
the appropriation of water has already been made. Further, 
the advantage on the one side, and the detriment to the 
other may bear no proportion. The well may be sunk to 
supply a cottage, or a drinking place for cattle ; whilst the 
owner of the adjoining land may be prevented from winning 
metals and minerals of inestimable value, and lastly, there is 
no limit of space within which the claim of right to an 
underground spring can be confined; in the present case 
the newest coal pit is at the distance of half a mile from the 
well ; it is obvious the law must equally apply if there is an 
interval of many miles. Considering, therefore, the state of 
circumstances upon which the law is grounded in the one 
case to be entirely dissimilar from that which exists in the 
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“other; and that the application of the same rule to both 
“would lead, in many cases, to consequences at once unrcasoli- 
“able and unjust; we feel ourselves warranted in holding. 
“upon principle, that the case now under discussion does uot 
“fall within the rule which obtains as to surface streams, nor 
“is ib to be governed by analogy therewith. . . .” 

‘Tt is scarcely necessary to say, that we intimate no 
“opinion whatever as to what might be the rule of law, if 
“there had been an uninterrupted user of the right for more 
“than the last twenty years; but, confining ourselves strictly 
“to the facts stated in the bill of exceptions, we think the 
“present case, for the reasons above given, is not to be 
“governed by the law which applies to rivers and tlowing 
“streams, but that it rather falls within that principle, which 
‘“ gives to the owner of the soil all that lies beneath its surface ; 
“that the land immediately below is his property, whether it 
“ be solid rock, or porous ground, or venous earth, or part soil, 
“part water; that the party who owns the surface may dig 
“therein and apply all that is there found to his own purposes 
“at his free will and pleasure ; and that 1f, in the exercise of 
“such right, he intercepts or drains off the water collected 
“from underground springs in his neighbour's well, this 
‘inconvenience to his neighbour falls within the description 
“of damnum absque injurid, which cannot become the ground 
“of an action.” 

Although the Court expressed no opinion as to what would 
have been the legal result if the plamtitf could have shewn 
user of the right clanned for more than the past twenty years, 
the reasoning of the Chief Justice seems clearly to militate 
against the acquisition of an easement in such circumstances. 

‘he concealment of the sources of underground water and 
of the course and channels in which it may flow, the possibility 
of its percolations in numberless unascertaimed directions, the 
wmpossibility of telling what changes im the waderground 
sources may take place from tine to time, the ignorance of 
the landowner as to how much water he receives and how 
much is taken away from him by adjoining landowuers, the 
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difficulty or impossibility consequent upon all these circum- 
stances of any interruption on the part of the proprietor 
against whom the nght might be claimed, are all cogent argu- 
ments against the acquisition of an easement in the flow of 
underground water. 

This principle to be inferred from deton v. Blundell! has 
sinve been expressly established by the House of Lords m the 
leading case of Chasemore v. Richards.” 

There the facts were that the plaintiff was the occupier of 
an ancient mill on the River Wandle and that for more than 
sixty years, before the action, he and his predecessors had used 
and enjoyed as of right the flow of the river for the purpose of 
working thew mill. 

The River Wandle had always been supphed above the 
plaintiff's mill, in part, by the water produced by the rainfall 
on a district of many thousand acres in extent comprising the 
town of Croydon and its vicinity. The water of the rainfall 
sank into the ground to various depths and then flowed and 
percolated through the strata to the River Wandle, part 
of it rising to the surface, and part of it finding its way 
underground in continually changing cougses. 

The defendant represented the Local Board of Health at 
Croydon who, for the purpose of supplying the town of Croydon 
with water, and for other sanitary purposes, sank a well in 
their own land in the town of Croydon, about a quarter of 
a mile from the Liver Wandle, pumped up large quantities of 
water from their well for the supply of the town of Croydon 
and thereby diverted and abstracted the underground water 
that would have flowed and found its way into the River 
Wandle, and so to the plaintiff's mill. 

The substance of the plaintiffs claim was that after a 
possession of twenty years he was absolutely entitled to all 
the water which he had been accustomed to use at his null, 
from whatever sources derived, whether passing through 
known and defined channels above the surface of the ground, 
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or passing through unknown and undefined channels under- 
ground, 

The Lord Chancellor (Lord Chelmsford) proposed for the 
opinion of the judges the question whether, in the circum- 
stances of the case, the Croydon Local Board of Health was 
“legally liable to the action of the appellant for the abstrac- 
“tion of the water in the manner described.” The answer 
of the judges was unanimously in the negative. 

It will be convenient to cite verbatim certain passages in 
the judgment of the judges delivered by Mr. Justice Wightman 
on one of the most important questions that ever came under 
the consideration of a Court of Justice :— 

“ The law respecting the right to water flowing in definite 
“visible channels may be considered as pretty well settled by 
‘several modern decisions, and is very clearly enunciated in 
“the judgment of the Court of Exchequer in the case of 
“ Embrey v. Owen.” } 

“ But the law, as laid down in these cases, is inapplicable 
“to the case of subterranean water not flowing in any definite 
“channel, nor indeed at all, in the ordinary sense, but 
percolating or oozing through the soil, more or less, according 
“to the quantity of rain that may chance to fall.” 

After a review of the authorities the judgment proceeds : 
‘In such a case as the present, is any right derived from the 
“use of the water of the River Wandle for upwards of twenty 
“ years for working the plaintiff's mill? Any such right against 
“another, founded upon length of enjoyment, is supposed to 
“have originated in some grant which is presumed from the 

owner of what sometimes is called the servient tenement.” 

“ But what grant can be presumed in the case of percolat- 
“ing waters, depending upon the quantity of rain falling or 
“the natural moisture of the soil, and in the absence of any 
“ visible means of knowing to what extent, if at all, the enjoy- 
“ment of the plamtiffs mill would be affected by any water 
“ percolating in and out of the defendant's or any other land ? 
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“Tho presumption of a grant only arises where the person 
“against whom it is to be raised might have prevented the 
“ exercise by the subject of the presumed grant ; but how could 
“he prevent or stop the percolation of water? The Court of 
“ Exchequer, indeed, in the case of Dickinson v. The Grand 
Junction Canal Co.,! expressly repudiates the notion that such 
“a right as that in question can be founded on a presumed 
“orant, but declares that with respect to running water it is 
“gure nature. If so, a fortiori, the right, if it exists at all, in 
‘the case of subterranean percolating water, is gure nature, 
“and not by presumed grant, and the circumstance of the mill 
“ being ancient would in that case make no difference.” ? 

The question is then discussed as to whether there was 
any natural right in the plaintiff to prevent the defendant 
from committing the act complained of. The Judges repudiated 
the notion that there could be any such natural mght on the 
ground that it was impossible to reconcile such a right with 
the natural and ordinary right of landowner or to fix any 
reasonable limits to the exercise of such a right. 

The judgment concludes with these words: “ Such a nght 
“as that claimed by the plaintiff is so indefinite aud unlimited 
“that, unsupported as it is by any weight of authority, we do 
“not think that it can be well founded, or that the present 
“ action is maintainable ; and we therefore answer your Lord- 
“ ship’s question in the negative.” 

This answer of the Judges was accepted by the House of 
Lords. 

The result of Chasemore v. Richards has been to establish 
beyond all doubt that the principles regulating the rights of 
landowners in water flowing in known and defined channels, 
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11952) 7 Exch., 282. 

2 Chasemore v. Richards, though, to 
this qualified extent, in agreement with 
Dickinson v. The Grand Junction Canal 
Co. (1852), 7 Exch., 252, altogether 
dissents from its proposition that a 
natural right can exist in the case of 
subterraucan percolating water, and 
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whether upon or below the surface of the ground, do not apply 
to underground water which merely percolates through the 
strata in unknown channels.! 

This settlement of the law makes it clear that while 
easements are incapable of acquisition in the latter case, they 
can be acquired in either of the two former cases, for one of 
the propositions which Chasemore v. Richards has sanctioned 
is that where underground water is found to be flowing in a 
certain, defined, and well-known channel, the usual considera- 
tions affecting the flow of underground water and negativing 
the existence of natural rights or the acquisition of easements 
do not apply. 

This was the opinion of Lord Chelmsford, L.C., in Chase- 
more v. Richards? He says: “The law as to water flowing 
“in a certain and defined channel has been conclusively 
“settled by a series of decisions in which the whole subject 
“has been very fully and satisfactorily considered, and the 
‘relative rights and duties of riparian proprietors have been 
‘carefully adjusted and established.” 

“ The principle of these decisions seems to me to be appli- 


“cable to all water flowing in a certain and defined course, 


6 


‘ whether in an open visible stream or in a known subterranean 
“channel; and I agree with the observation of Lord Chief 
“ Baron Pollock, in Dickinson v. The Grand Junetion Canal 
“ Co.,3 that if the course of a subterranean stream were well 
“© known, as is the case with many which sink underground, 
“pursue for a short space a subterraneous course, and then 
“ emerge again, it never could be contended that the owner of 
“the soil under which the stream flowed could not maintain 
“an action for the diversion of it, if it took place under such 





l On these principles (now held to 
be established beyond all controversy, 
see per Palles, C.B., in McEvoy v. Great 
Northern Ry. Co. (1900), 2 1. R., 325, 
(332) the tapping of the iiderground 
rources of a neighbouring well by the 
construction of an artificial watercourse 
thereby stopping the flow of a natural 
Rtreain issuing from the well, gives 


the landowner affected no right of 
action nor any substituted rights in 
the new stream whether by user or 
otherwise, rid, 

2 (1859) 7 H. L. ©. at p. 374; see 
also, Grand Junction Canal Co, v. 
Shugar (lo71l), L. R., 6 Ch. App., 493 
(457). 

3 Ubi sup. 
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“ circumstances as would have enabled him to recover had the 
“stream been wholly above ground.” 


D.—LEasements relating to the discharge of rain-water, cte., upou 
adjoining land. 


Under this classification fall the rights, which can be acquired Easement of 
by user or other methods applicable to easements, of discharging oe Mais 
raiu-water from a wall or roof of a house,! or discharging water 
through a drain,” on to another’s land. 

The former right is known in England as the casement of 
eaves-droppig. 

In connection with, or independently of, such easements, 
a prescriptive right can be acquired to the projection of the wall 
or caves over adjoining land.3 

This is the jus projiciendit. 

The right to discharge rain-water upon adjoining land may 
be eitler— 

(1) The right to the dripping of rain-water from such 
projection * (stillicidium) ; or Sll aea 
(2) The right to discharge rain-water in a tlow 5 (flumeu). Flumen. 

The right does not extend to obliging the servicut owner to Extent of the 
keep his land open for the reception of the water by not build- G 
ing on it, for the servient owner can build on his land as he 
pleases, provided he makes the necessary arrangements to 
receive the water discharged and carry it away.® 


Jus proji- 
ciendt. 


ee ~ 








1 Thomas v. Thomas (1835), 2 Cr. M. 
& Ros., 34; Mohanlal v. Amratlal (1873), 
PERT Bom., 174; Bala v. Mahar 
(1895). J. L. R., 20 Bom., 788; Haya- 
greeva v. Sami (1891), 1. L. R., 15 Mad., 
286; Munshi Misser v. Bhimraj Ram 


Boin., 49t; Mulia Bhana v. Sundar 
Dana (1913), 1. L. R., 38 Bom. 1}. Such 
a projection falls within the terin “ ease- 
ment” as defined by the lndian 
Easements Act, oven though there 
may be no discharge of water, sce the 


(1913), I. L. R., 40 Cal., 458. 

2 Munshi Misser v. Bhimraj Ram 
(1913), L. R. R., 40 Cal., 458, overruling 
Bidhoo Bhasan Palit v. Beny Madhub 
Mazumdar (1903), 8 C. W. N.. 244. 

3 See footuete ! and Ranchod Shamji v. 
Abdulabhar AMithabai (1904), I. L. R., 28 
Bom., 428; Chotalal Hiruchand v. 
Manilal Gagalbhkai (1913), T. 1. R., 37 


case last cited. 

4 Thomas v. Thomas (1835), 3 Cr. M. 
& Ros., 34. 

5 Foy v. Prentice (1845), | ©. B., 828 5 
Mohanlal v. Amratlal (1879), 1. L. R., 3 
Bom., 174; Hayagrecva v. Sami (1891), 
I. L. R., lö Mad., 256. 

6 Bala v. Maharu (1895), I. L. R., 20 
Bom., 738. 
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On the principle that the servicnt owner cannot acquire 
a reciprocal easement against the dominant owner, the flow of 
water for twenty years from a house could not give a right to 
the servient owner to insist that the house should not be pulled 
down or altered, so as to diminish the quantity of water flowing 
irom the roof.! 


Ly.—Lasements relating to taking water from, or conducting 
water from, or over, the servient tenement. 


(1) Under the former head falls the nght of the dommant 
owner to go on the servient tenement, and take away water 
from a spring,” a well, or a tank 3 for use in his house or on his 
land. 

(2) Under the latter head falls the right of the dominant 
owner to conduct water from, or over, the servient tenement 
through a pipe or other means of transit for use in his own house 
or on his own land.® 

These easements in fact confer a donble right. There is 
first the right to go on the servient tenement, and secondly, 
the right to take or conduct the water. In tlie case of a spring, 
the second right will only come into existence as an easement 
if the spring from which the water is taken is the product of 
the servient tenement, or the water taken therefrom is 





1 See Wood v. Waud (1849), 3 Exeh, 
atp.778; 18 L.J Exch. at p. 313; and 


App. VII. For instances of the 
exercise of the easement for domestie or 


see supra, À. and Chap. II. 

2 Indian Easements Aet, s. 4, ill, (b), 
App. VIE. If the spring were not the 
product of the servient tenement, the 
easement would be confined to going on 
tlie servient tenement, and the spring 
would be res nullius, Race v. Ward (1855), 
Bo ao bop IAE oe du). Oe SBa 153 5 
Baban Mayacha v. Nagu Shravucha 
(1876), I. È. R. 2 Bom., 51, 52. 

3 Jibakanda Chakrabarty v. Kalidas 
Malik (1914), 1. R., 42 Cab, 164. 

4 Manning v. Wasdale (1836), 5 A. & 
ehh ied IN. tod No Ide, OB N 
v. Ward, ubi sup. 

b Indian Masements Aet, s. 4, ill. (c), 


other like purposes, see Suteliffe v. Booth 
(1863), 9 Jur. N. S., 1037; Holker v. 
Porritt (1876), L. RT 10 Exehiees 
Roberts v. Richards (1881), 60 L. J. Ch., 
°97; and for instanees of the exereise 
of the easement for purposes of irriga- 
tion, see supra, B, under “ Artificial 
channels in conneetion with irrigation.” 

ê When this right of aecess hus been 
aequired over a definite course the 
position of the dominant and servient 
owner becomes mutual as in ordinary 
rights of way and neither ean compel tho 
other to uccept a different ineans of 
aceess; dibukanda Chakrabarty v. 
Kalidas Malik, ubi sup. 
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confined within some cistern or vessel for the use of the servient 
owner making it his property.t A spring flowing from a 
distance and supplied or renewed by nature is not the subject 
of property: It is res nullius open to all who have the right 
to go on the land.? 

The right to take water from a pond or tank is not a profit 
d prendre but an casement, as a profit d prendre must be something 
taken from the soil.? 


F. — Easements affecting the natural condition of water bi 
: Y 
pollution or alteration of temperature. 


(1) Easements relating to pollution of water. 


Every landowner has a natural right to the purity of water 
passing by, or over, or percolating through, his land.4 

This right can be restricted by the acquisition of ease- 
ment either by user or grant entitling adjoining landowners 
to pollute such water. 

The easements can be acquired not only im the case of In what cases 
streams flowing in defined channels,5 but in the case of water We easements 
percolating through the soil.® quired. 

The case of Ballard v. Tomlinson? makes it clear that, as Distinction 
regards the existence of natural rights, and consequently Petween for 

cc. ADi AA Bille, í sed 1Y and purity of 
the acquisition of easements, the flow of percolating water is percolating 


5 a, : : water. 
governed by different prmerples from the purity of percolating Ballard v. 
water. Tomlinson. 


In the one case, percolatmg water below the surface of the 
earth is a common reservoir or source in which nobody has 
any property but of which every one, as far as he can, lias the 
right of appropriating the whole.8 





1 Race v. Ward, ubi sup. 

2 Ibid. And see Jibakanda Chakra- 
barty v. Kalidus Malik, ubi sup. 

3 Manning v. Wasdale, ubi sup. ; 


Race v. Ward, ubi sup. And see 
Jibakanda Chakrabarty v. Kalidas 
Malik, ubi sup. 


4 Indian Easements Act, s. 7, ill. (f), 
App. VII, and see Chap. V, Part 11I, 





A (3) & D. 

5 Realey v. Shaw (1805), 6 East, at 
p. 214; Wright v. Walliams (1836), 1 M. 
Soe S I NS Exch: 107; 
Wood v. Waud (1849), 3 Exch., 748; 18 
L. J. Exch., 305. 

6 Tbid. 

7 (1885) 29 Ch. D., 115. 

8 Ibid. 
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In the other case, the right to appropriate gives no right 
to pollute, and a landowner can object to pollution on the part 
of his neighbour where he cannot object to appropriation. ! 

For the purposes of the acquisition of the right by user the 
pollution cannot be said to commence until the stream is first 
prejudicially affected,? and the extent of the acquired right is 
to be measured by the user which originated the right.3 

It appears that the pollution must be defined and regular 
in extent and referable to a particular source, such as in the 
case of a private sewer pouring its drainage, or in the case of 
a manufactory discharging its refuse, into the stream, other- 
wise it is doubtful whether any prescriptive right will be 
acquired.4 

Thus it seems that a process of pollution which is in- 
definable in its extent and source, such as that which is caused 
by the gradually increasing discharge of the sewage of a town 
into the particular stream, can create no prescriptive right in 
that respect in favour of the urban sanitary authorities, at 
any rate until the full measure of pollution has heen accom- 
plished and enjoyed for the necessary period.5 

And in the same circumstances a prescriptive right might 
arise in favour of the inhabitants of the town individually, 
where each had drained in a particular manner into the stream 
for the necessary period.§ 


(2) Basements affecting the temperature of water. 


Every riparian owner and every owner of land abutting on 
a natural lake or pond into or out of which a natural stream 
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1 See the judgment of Brett, M.R., Part T, B. 


Ibil. at p. 119. 

2 (loldsmid v. Tunbridge Wells Im- 
provement Commissioners (1865), L. R. 
I Ch. App.. 349; Liverpool Corporation 
v. Ji. Coghill & Sons Lid. (1918), 1 Ch., 
307, And see L 1. Acts, 8. 15, lŝxpl. 
IV, App. VH. 

3 See Crossley v. Lightowler (1867), 
I, Ra S Ch App., 173, nod Chap. ViN, 


4 See Goldsmid v. Tunbridge Wells Tm- 
provement Commissioners (1865), L. R., 
l Eq., 161; on appeal, L. R., 1 Ch. App., 
349; Crossley v. Lightowler (1867), L. R., 
2 Ch. App, 178. 

b (foldsmid v. Tunbridge Wells Im- 
provement Commissioners, ubi sup. 

6 Att.-Genl. v. Acton Local Board 
(1882), 22 Ch. D. ut p. 229. 
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flows has a natural right that the water transmitted to him shall 
not be affected in temperature. ! 

Any act affecting the natural state of the water is an in- 
fringement of the natural right ? and can be supported only by 
proof of an casement. 


Part IV.—hasements relating to support. 


A.—Generally. 

It will be convenient to consider these easements under the Two classes of 
following heads :— ate 

I. Easements conferring rights to have support, or shortly, support. 

easements of support. 

II. Easements conferring rights to take away support. 

Easements relating to support are restrictions, in the one 
case, of the natural right which allows a man to enjoy and 
dispose of his property according to the ordinary rights of 
ownership, and, in the other, as the case may he, either of the 
natural night of support, or of the easement of support. 

They are either connected with the support of buildings 
by land and the support of buildings by buildings, or are 
acquired in reference to mining operations, in which case 
they are usually described as easements to let down the 
surface. 

It will be seen, hereafter, that there is a natural right of 
support for land by land, imposing an obligation on adjoining 
landowners that they shall not in the free enjoyment of their 
property infringe the maxim, “ Sie utere tuo ut alienum non 
ledas.” 3 With that reservation every landowner is entitled to 
the free use and enjoyment of his property. He may do on it 
what he pleases, he may build on it, he may dig mines in it, 
he may excavate it for any purpose, so long as he does not 








1 See Indian Easements Act, s. 7, ill. 1; 2 Nev. & Man., 747; Wood v. Waud 
(i), App. VII; Sutcliffe v. Booth (1863), (1849), 3 Exch., 748; 18 L. J. Exch., 
9 Jur. N. S. 1037; John Young & Co.v. 305; John Young & Co. v. Bankier 
Bunkier Distillery Co. (1893), App. Cas, Distillery Co. (1893), App. Cas., 691, and 
691 (700). Chap. V, Part H1, A (2). 

2 See Mason v. Ill (1833), 5 B. & Ad., 3 See Chap. V, Part IV. 
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interfere with the support which his neighbour's land or building 
may require of his land or building either as a natural right 
or as an easement. 

The true nature of the right conferred by an casement of 
support is not that the adjacent and subjacent soil shall not 
be disturbed, but that the disturbance shall not cause injury 
to the dominant tenement, for until actual damage is done, 
no cause of action arises.! The same principle applies to the 
natural right of support for land, which is of the same character 
as the easement of support. 

The question whether easements of support are affirmative 
or negative easements is one of considerable doubt and difficulty. 
It was first raised in the important case of Angus v. Dalton,3 and 
occasioned considerable diversity of opmion. 

In one sense, easements of support may be called negative 
easements as being rights that the servient owner shall not 
do anything on the servient tenement which deprives the 
dominant tenement of its support. In another sense, may not 
they be called affirmative easements as involving pressure on, 
and actual use of, the supporting soil ? 

The latter view was taken by four of the judges 4 in the 
ease under reference when, as Dalton v. Angus,® it was heard 
by the House of Lords on appeal, and the opinion of seven 
judges of the High Court was taken on the questions raised in 
the case. 

The judges of the Queen’s Bench Division,® and of the 


1 Bonomi v. Backhouse (1859), E. B. & 
FE., 646 (654), affirmed on error sub nom. 
vackhouse v. Bonomi (1861), 9 H. L. C., 
503: Dalton v. Angus (1881), 6 App. 
Cag. at p. 808; Darley Main Colliery 
Co. v. Mitchell (1886), 11 App. Cas., 
127: West Leigh Colliery Co., Ltd. v. 
Tunnicliffe & Hampson, Ltd. (1908), 
App. Cus., 27. See further, Chap. V, 
Part IV. Thus, in estimating the 
damages recoverable by a surface owner 
for subsidence enused hy the working 
of iuinerals under adjoining his 
property, the depreciation in the market 
value of the property altributable to the 


or 





risk of future subsidence must not be 
taken into account, for such deprecia- 
tion gives no cause of action, West Leigh 
Colliery Co., Ltd. v. Tunnicliffe & 
Ilampson, ubi sup. 

2 Bonomi v. Backhouse, ubi sup. at p. 
655, and see Chap. V, Part TV. 

3 (1878-1881) 3 Q. B. D., 85; 4 
Q. B. D., 162: S. C. Dalton v. Angus, 6 
App. Cas. 740. 

4 Lindley, J., Bowen, J., Lord Sel- 
borno, L.C., and Lord Watson. 

6 Ubi sup. 

OSR WED. 


Appeal Court,! do not appear to have contemplated tho 
possibility of an easement of support being regarded otherwise 
than as a negative easement, for, as will presently be seen, 
they discussed the mode of acquisition of the easement from 
the view of its analogy to the easement of light, which is un- 
doubtedly a negative easement. 

Fry, J., on the reference by the House of Lords, said ?: 
“ The right to support and the right to the access of light and 
“air are very similar the one to the other, and are broadly 
distinguished from most other easements. They are analogous 
“with servitutes ne facias in the Civil Law. Such rights 
“when they arise spring, not from acts originally actionable 
“or unlawful on the part of the dominant owner, but from 
“acts done on his own land and within his own rights ; they 
“ confer on the dominant owner not the right to nse the subject, 
“but a right to forbearance on the part of the owner from 
‘using the subject, t.e. they create an obligation on the owner 
‘“ of the servient tenement not to do anything on his own land 
“Inconsistent with a particular user of the dominant tenement. 
“ They rest on a presumption or inference, not of a grant by the 
“neighbour of a right to do something on the grantor’s land, 
“ but of a covenant by the owner not to do something on his own 
mail, 

In the House of Lords, however, two of the seven judges 
(Lindley and Bowen, JJ.)? and the Lord Chancellor (Lord 
Selborne),* though not repudiating the negative character of 
the easement, gave it as their opinion that it was both scientifi- 
cally and practically inaccurate to limit it to that definition ; 
whilst another of the Law Lords (Lord Watson) 5 went so far 
as to say that he was unable to regard the rights of support to 
a building as a negative easement at all,® but admitted that 
he was influenced in that opinion by the consideration that — 





iv. D., 162. 6 Lord Watson thought it as mucli an 
2 6 App. Cas. at p. 776. affirmative easement as the well-known 
3 6 App. Cas., pp. 763, 764, 784. servitude oneris ferendi, when a wall or 
4 Toad, p- 793. beam is rested on the servient tene- 
5 


Ibid., p. 831. ment. 
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a decision to the effect that’the casement was negative would 
form an unsatisfactory precedent in Scotland, where only 
affirmative easements could be acquired by prescription. 

A difficulty in the way of regarding the easement as wholly 
affirmative is suggested in the judgments of Lindley, J., and 
Bowen, J.,! who admit that the pressure of a man’s building 
upon his neighbour’s soil has never been known to give rise 
to a right of action on the neighbour’s part (Bowen, J., re- 
cognising that practical reasons of convenience are adducible 
against it), though they incline to the opinion that an action 
ought on principle to he against a person who uses his neigh- 
bour’s land to support his house without his neighbour’s 
consent. 

The same difficulty appears to have been felt by Fry, J. 
He was unable to adopt the view that the act of building a 
house on land which derives support from the adjoining soil 
of a different owner was actionable. He was of opinion that 
the lateral pressure of a heavy building on a neighbour's soil 
causing ascertamable physical disturbance would no doubt be 
trespass, but that an action for the mere increment caused by 
a new building to the pre-existing lateral pressure of the soil 
and producing no ascertainable physical disturbance was 
unheard of. 

In his view, if that were the law, not only could no one 
build on the edge of his land except on a rock, but the erection 
of a house would give a right of action not only to adjoming 
landowners, but to every landowner within the unascertamable 
area of whose land the increase of pressure must extend. 

The law, he said, takes no heed of such lateral pressure 
when unattended by aseertainable physical consequences, 
and, in his opinion, the distinction between the principles 
applicable to water flowing in visible channels above ground 
and water flowing in invisible channels underground afforded a 
good analogy to the distinction drawn by him between lateral 
pressure which is followed by aseertainable physical disturbance 
and lateral pressure which produces no such result.* 


l! G App. Cas., pp. 764, 784, heap 10. 
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In this respect an easement of support can hardly be said 
to be on the same footing as an affirmative casement such as a 
right of way, with reference to which it would always be in the 
power of the servient owner before the right had matured to 
prevent the acquisition of the nght by actual mterruption or 
by civil action in the courts for trespass. 

The result is that easements of support must be considered 
as of mixed character, undoubtedly negative, but capable also 
of being affirmative. 

The acquisition of easements relating to support is founded Modes of 
on grant, express or implied, or covenant, or on user of the peepee 
dominant tenement for the period and in the manner required lating to 
by: law.! support. 

In India the acquisition of these easements is also governed 
by the Indian Limitation Act ? and the Indian Easements Act. 

Easements of support may conveniently be divided into two Classification 
classes according to the nature of the support afforded, namcely— F se 

(1) Rights to support in excess of Natural Rights. 

(2) Rights to support where Natural Rights do not exist. 

Within the first class properly fall— 

(a) Rights to support for excavated land by adjacent land. 
(b) Rights to support for buildings by adjacent and 
subjacent land. 

Within the second class properly fall— 

(a) Rights to support for buildings by buildings. 
(b) Right to support for surface land by subjacent water. 


B.—In Particular. 


I.—Kasements of support. 
(1) Rights to support in excess of natural rights. 


(a) Right to support for excavated land by adjacent land. 


The right of support for land in its natural condition by 
adjacent land is a natural right and incidental to the ownership 


1 See infru, Chaps. VI and VII, 2 See Chap. Vil eie Ili 
according to the classification of the 2 Sae Chay Vil, Part UT: 
subject. 
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of property.! Any change in the land supported which converts 
its natural character into an artificial character, such as would 
be caused by placing buildings upon it or excavating it, would 
obviously impose a changed or increased burthen upon the 
adjoining land, the effect of which would not alter or increase 
the previous obligation unless the existence of an easement could 
be proved. 

The natural right does not in such cases disappear. The 
right of support to the extent of the natural right remains, to 
which is superadded the right of support conferred by the 
easement.? 

The case of Partridge v. Scott,3 though not a direct authority 
upon the subject of the support of excavated land by adjacent 
land, serves to shew that the act of excavation would chango 
the former character of the land so as to make the acquisition 
of an easement essential to a right of support from the adjacent 
land. 

In that case it was held that the plaintiff, who had built 
a house on his own land previously excavated to its extremity 
for mining purposes, did not acquire a right to support for the 
house from the adjacent land at least until twenty years had 
elapsed since the house first stood on the excavated land, 
from which a grant by the owner of the adjoining land might 
be inferred, 

Though this was a case of support to a house, it seems clear 
that the decision would have been the same if the house had 
not been built, and the right of support had been claimed for 
the excavated land alone. 


(b) Lights to support for buildings by adjacent and sub- 
jacent land, 


Of the two kmds of easements of support these rights are 
the more usual and the more important. 
They may be ealled easements of natural support as 





1 SeeCinep. V, Part TV, Palo) cb lee WN 220 
2 Ibid. 
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distinguished from easements of support for buildings by build- 
ings, which may be described as casements of artiticial 
support. 

They have been said to hold an intermediate place between 
the artificial right and the natural right of property, by which 
a man is entitled to have his soil supported laterally by his 
neighbour's soil.! 

hey have an affinity to the natural right if the means of 
support be considered; they are more akin to the artificial 
right, if the object of support be considered .* 

They have been the subjeet of frequent litigation m the 
courts from the earliest times and have given rise to a consider- 
able diversity of judicial opinion. 

It may now be taken as settled law that the right of support 
for a building from subjacent or adjacent land or, in other 
words, the right of vertical or lateral support, is not a natural 
right incidental to the ownership of land, but an casement.’ 

Jn Walde v. Minsterley 4 it is said: “ If A seized in fee of 
“Jand next adjoining land of B, erect a new house on the land, 
“and part of the house is erected on the confines of his land 
“ next adjoining the land of B, if B afterwards digs his land near 
“to the foundation of the house of 4, but not touching the land 
“of A, whereby the foundation of the house and the house 
“itself fall into the pit, still no action lies at the suit of A 
“against B, because this was the fault of 4 himself that he 
“built his house so near to the land of B, for he could not 
“ by his act hinder B from making the most profitable use of 
“ B’s own land. But semble that a man who has land next 
“ adjoining to my land cannot dig his land so near to my land 


— 
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1 See per Thesiger, L.J., in Angus v. 
Dalion (1878), 4 Q. B. D. at pp. 167, 
169. 

2 Ibid. at p. 169. 

3 Wildev. Minstcrley (1640), 2 Rolle’s 
Ab., 564, tit. Trespass (1), pl. 1.; Wyatt 
v. Harrison (1832), 3 B. & Ad., 871; 
Partridge v. Scott (1838), 3 M. & W., 
220; Humphries v. Brogden (1850), 12 
OTETI; 20 L. J. Q. B., 10; Gayford 


v. Nicholls (1854), 9 Exch., 702; 
L. J. Exch. 205: Bonomi v. Backhouse 
(1859), E. B. & E., 646 (654), (655), 
affirmed on error sub nom. Buckhouse v. 
Bonomi (1861), 9 H. L. C., 503; Angus 
v. Dalton (1878-1881), 3 Q. B. D., 85; 
4 Q. B. D., 162 ; Dalton v. Angus, 6 App. 
Cas., 740. 
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“that thereby my land shall fall into his pit ; and for this if an 
“action were brought it would lie.” 

In Partridge v. Scott, Alderson, L., said 2: “t Ifa man builds 
his house at the extremity of his land, he does not thereby 
aequire any right of easement, for support or otherwise, over 
the land of his neighbour. He has no right to load his own 
soil so as to make it require the support of that of his neigh- 
bour, unless he has some grant to that effect. Wyatt v. 
Harrison 3 is precisely in point as to this part of the case, 
and we entirely agree with the opinion there pronounced.” 

In Humphries v. Brogden,* which was a case of natural 
support of land, Lord Campbell, C.J., said: “This case is 
“entirely relieved from the consideration how far the rights 
“and habilities of the owners of adjoining tenements are 
“affected by the erection of buildings ; for the plaintiff claims 
“no greater degree of support for Ins lands than they must 
“have required and enjoyed since the globe existed in its 
“ present form.” 

In Gayford v. Nicholls,5 which was the case of a new building, 
Parke, B., said: “ This is nut a ease in which the plaintiff 
“has the right of the support of the defendant's soil either by 
“ virtue of a twenty years’ occupation, or by reason of a pre- 
“sumed grant, or by a presumed reservation where both 
“houses were originally in possession of the same owner ; 
“for, unless a right of support cam by some such means be 
established, the owner of the soil has no right of action against 
“his neighbour who causes the damage by the proper exereise 
“of his own right.” 

In Bonomr v. Backhouse, Willes, J., points out that the 
right to support of land is a natural right, being primå facie 
a right of property, but that the right to support of buildiugs is 
an easement founded on preseription or grant, express or implied. 
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Lastly, in Angus v. Dalton ! (Dalton v. Angus, on appeal angus v. 
to the House of Lords) all the judges took the view that tho 2/o" 
right to support for a house from land was an casement, though 
they differed materially as to the mode of the acquisition of the 
right by lapse of time. 

lt being then undoubted that the right of support for a 
building from land is an casement, it remains to be considered 
by what means such an eascment can be acquired otherwise 
than by grant, express or unplied.? 

As to this, all the authorities are agreed that after user for Acquisition by 
twenty years the right is acquired, though they differ materially “°°” 
as to the quality of the user required for such purpose. 

In this connection it is Important to examine the course ‘rhe quality of 
of judicial opinion culminating in the leading ease of Angus & Me user. 
Co. v. Dalton and the Commissioners of Her Majesty's Works and 
Public Buildings, in which the subject was fully considered and 
discussed by many eminent judges. 

The first case of importance is Palmer v. [leshees,! which Palmer v. 
was an action for the obstruction of the plaintiff's lights ; but “se 
the judges in thew first resolution say, “ that if a man, being 
“ seized of land leases forty feet to A to build a house thereon, 
wud forty feet to B for a like purpose, and one of them builds 
a house and then the other digs a cellar in his land which 
causes the wall of the first adjoining house to fall, no action 
will lie, for every one may deal with his own to his best 
advantage, but semble, that 1t would be otherwise if the wall 
‘or house were an ancient one.” 

In Stansell v. Jollard,5 Lord Ellenborough directed the Stansell v. 
jury that “where a man has built at the extremity of his 7“ 
“Jand, and has enjoyed his building above twenty years, by 
“analogy to the rule as to hghts, he has acquired a right 
“to support, or, as it were, of leaning to his neighbour’s 
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“soul, so that his neighbour cannot dig so near as to remove 
“that support ; but it is otherwise of a house newly built.” 

In Wyatt v. Harrison,! the plaintiffs claim for a right of 
support to his house failed because it was not an ancient house, 
but Lord Tenterden in giving judgment suggested that if the 
damage complained of were in respect of an ancient building 
possessed by the plaintiff at the extremity of his own land, such 
circumstance of antiquity night imply the consent of the ad- 
joining proprietor, at a former time, to the erection of a building 
in that situation. 

The case of Partridge v. Scott ? is important in many respects. 
There the building, though ancient, had been erected on ground 
excavated within twenty years of the suit; and, if there had 
been no excavation, the mining operations of the defendants 
on the adjacent land would not have injured the house. In 
these circumstances the Court decided that the plaintiff had 
acquired no right to support for his house from the adjacent 
soul; but the judgment practically affirms the proposition that, 
but for the excavation of the soil on which the house stood, an 
casement of support would have been acquired after twenty 
years by imphed grant, and that a grant might have been 
inferred from twenty years’ enjoyment of the house, although 
standing on the excavated ground, after the defendants were, 
or might have been, fully aware of the facts. 

The judgment appears to assume that in the case of a house 
standing upon land in its natural condition, the servient owner 
has sufficient notice of the fact of support being enjoyed to 
raise the presumption of acquiescence, and the consequent 
implication of a grant by him, when the enjoyment has continued 
for twenty years. 

In Hide v. Thornborough, Baron Parke held that support 
of the plaintiffs houso for twenty years to the knowledge of 
the defendant created an easement m favour of tho plaintiff to 
whom tho defendant was lable in damages for injury resulting 
to the plamliffs house from withdrawal of the support. 


1 (1832) 3 B. & Ad., 875. 
2 (L835) I ALES W., 220. 
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In Mumphries v. Brogden,’ which was a case of the natural Humphries v. 
right of support for land by land, the Court in discussing the Drege. 
principles relating to lateral support treated it as settled law 
that a right of lateral support of a house by adjacent land was 
acquired like other easements by twenty years’ wninterrupted 
enjoyment of the house. 

In Gayford v. Nicholls,? the buildmg was not an ancient Gayford v. 
one, and Parke, B., said: “ This is not a case in which the u i 
‘plaintiff has a right of the support of the defendant’s soil, 
“either by virtue of a twenty years’ occupation, or by reason 
“of a presumed grant, or by a presumed reservation where 
‘both houses were originally in the possession of the same 
“ owner ; for unless a right of support can by some such means 
“be established, the owner of the soil has no right of action 
“ against his neighbour, who causes the damage by the proper 
“ exercise of his own right.” 

In Rowbothaw v. Wilson,’ where the questions before the Rowbotham v. 
Court involved the right to the support of houses by adjacent Lee 
soil, soine of the judges considered it as undoubted that after 
a house had stood for twenty years an easement of support 
was acquired.4 

In Rogers v. Taylor, which was a case of vertical support, Rogers v. 
: : : : Taylor. 
it was proved that the defendant m workmg quarries on 
adjacent land had so weakened the foundations of the plaintiff's 
house that it fell, and Cockburn, C.J., told the jury that he 
thought at the end of twenty years after the house had been 
built, the plaintiff would have acquired a right of support, unless 
in the mean time something had been done to deprive him of 
it, and that the jury must presume that the additional burthen 
was put upon the plaintiff's land by the assent of the adjoining 
owner, and that there had been a grant by such owner of 
a right of support. He left it to the jury to say whether the 
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plaintiff had enjoyed the snpport for the foundation of his house 
for twenty years, and the verdict found for the plaintiff upon 
the direction was upheld by the Court. 

In Bonomi v. Backhouse, the judgment of the Exchequer 
Chamber was delivered by Willes, J., who said ?: “ The right 
‘to support of land and the right to support of buildings 
“stand upon different footings as to the mode of acquiring 
“them, the former being prima facie a right of property analo- 
“ gous to the flow of a natural river, or of air? ; Rowbotham v. 
“Wilson +; although there may be cases in which it would be 
“sustained as a matter of grant (see The Caledonian Railway 
“ Co. v. Sprot)®; whilst the latter must be founded upon 
“ prescription or grant, express or implied; but the character 
“of the rights, when acquired, is in each case the same.” 

This brings the examination of the authorities down to 
the leading case of Angus & Co. v. Dalton and the Commis- 
sioners of Her Majesty s Works and Public Bualdings.® 

This celebrated case oecupied the attention of the Courts 
between the years 1878 and 1881. It was first before the Queen’s 
Bench Division, then before the Court of Appeal, and finally 
before the House of Lords. The case was twice argued before 
the latter tribunal, and on the second occasion in the presence 
of the following judges: Pollock, B., Field, Lindley, Manisty, 
Lopes, Fry, and Bowen, JJ. 

In this case the plaintiffs sued the defendants for excavating 
the soil of an adjoming house in such a manner as to leave 
the foundation of part of the plaintiffs’ buildmg without sufficient 
lateral support and thereby causing it to fall. 

Fhe plaintiffs were the owners of a building at Newcastle 
converted by them from a dwelling-house into a coach factory 
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twenty-seven years before the act complained of in the snit. 
The building had stood for about a hundred years and had 
apparently been built at the same time as a building standing 
on adjoining land to which it was contiguous. 

There was no party wall between the buildings; cach 
rested on its own walls, was built to the extremity of the soil 
of the respective owner, and depended for its lateral support 
on the soil upon which the other rested. In the course of the 
conversion of the plaintiffs’ dwelling-house into a coach factory 
whereby the character and construction of the building had 
been altered, the internal walls, which had previously existed, 
were removed, and girders supporting the upper floor of the 
factory were on one side let into a large chimney stack, which 
extended along a portion of the dividing wall, and on the 
opposite side took their hearings from the plaintiffs’ wall. The 
effect of this change of construction was to throw about one- 
fourth of the weight of the factory upon the chimney stack, and 
as the foundations of the latter were in contact with the soil 
under the adjoining house, the lateral pressure upon that soil 
was materially increased. No express assent to the alteration 
was given by the owner of the adjoining honse, but he must have 
been aware of the conversion of the dwelling-house into a 
factory, although there was nothing to shew his having been 
aware of the precise nature of the mternal alterations or of the 
exact effect they would have as regards the lateral pressure. 

The adjoining house continued in its character of a dwelling- 
house nntil shortly before the commencement of the action, 
when the defendants, the Commissioners, acquired it and 
engaged the defendant, Dalton, to pull it down, excavate to such 
a depth as would enable the cellarage, which had not previously 
existed, to be made, and to erect npon the site of the old house 
a building to be used as a Probate Office. Dalton in his turn 
employed sub-contractors to do the work. 

In the course of excavation, which had been carried to a 
depth of several feet below the level of the foundation of the 
plaintiffs’ chimney stack, and notwithstanding that a thick 
pillar of the original clay had been left round the stack for its 
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support during the erection of the new dividing wall, the clay 
gave way after exposnre to the air, and the stack sank and fell, 
carrying with if a considerable portion of the factory, and 
causing damage to the plaintiffs m respect of which the action 
was brought. | 

The defendants, the Commissioners, denied the nght of 
support and contended that they were not responsible for the 
acts of their contractor. 

The defendant, Dalton, took the same defence as regards 
the sub-contractors. These pomts were reserved at the tnal 
which took place before Lush, J., and a verdict was entered for 
the plaintiffs subject to the question of law and to a reference 
to an arbitrator to assess the damages, in case the verdict should 
stand against both or either of the defendants. 

Opinionofthe The plaintiffs moved for judgment before the Queen's Bench 

s ® betel Division. The Court, by a majority, came to the conclusion that 
a verdict should be entered for the defendants. All the judges 
were agreed that on the authority of Bower v. Peate,! the defence 
that the defendants were not liable for the acts of the con- 
tractors failed, that the right of support claimed was an ease- 
ment, and that such an easement was not one which was withm 
the Preseription Act, but they differed on the question as to 
whether the plaintiffs had made out a good title to the ease- 
ment. 

Lush, J. Lush, J., adhered to the opinion that a verdict should be 
entered for the plaintiffs, as he thought they had estabhshed 
their claim to a right of support which had been mirmged by 
the act of the defendants. 

He based his view of the law partly on the ground of pre- 
scription and partly on the necessary effect of the Limitation 
Act upon the easement in suit, a view which he thought might 
enable what he stigmatised as the revolting fiction of a lost 
grant to be discarded. He thought it would be a strange 
anomaly to hold that a title toa house should be acquired after 
iwenty years, and not a title to that which was essential to 
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its existence. He said, however, that it was not necessary 
to base his judgment on that ground, and he was content to 
rest it on the doctrine of an unrebutted presumption, and he 
concluded that the mere absence of assent, or even the express 
dissent of the adjoining owner, would not prevent the acquisi- 
tion of the right by uninterrupted enjoyment, and that 
nothing short of an agreement, either express or to be implicd 
from payment or other acknowledgment, that the adjoining 
owner should not be prejudiced by abstaining from the exercise 
of his right, would be sufficient to rebut the presumption. 

Cockburn, C.J., on the other hand, Mellor, J., agrecmg Cockburn, 
with him, was of opinion that by mere enjoyment of the lateral “9. Mellor, 3. 
support of their factory by the adjacent soil for the time stated, 
without more, the plaintiffs had not acquired an casement 
which prevented the defendants from dealing as they pleased 
with their own land for legitimate purposes. He took the 
view that any presumption arising from length of enjoyment 
with respect to the easement in suit was one which, both at 
Common Law and since the Prescription Act, was open to 
rebuttal, and as no grant had been established in the case, 
and none could be implied from the circumstances, the presump- 
tion not only failed but had never in fact arisen. 

The important factor in the case on which his decision 
turned was the conversion of the plaintiffs’ buildmg mto a 
factory. 

The absence of any assent by the adjacent owners, express 
or implied, to the new enjoyment of lateral support caused by 
such conversion, and of any reasonable means on his part of 
resisting or preventing such enjoyment, was, in his opinion, a 
bar to the aeqnisition of the right. 

On appeal, Brett, L.J., dissenting, this deeision was reversed Opinion of the 
except as regards those points upon which the judges of the es cae 
Queen's Bench Division were agreed. It is, therefore, only 
necessary to notice the judgment of the Court of Appeal on the 
question of the mode and circumstances in which the right 
claimed may be acquired. 

Thesiger, L.J., in a carefully considered aud exhaustive Thesiger, LJ. 
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judgment, m which all the authorities were exanuned, came to 
the following conclusions :— 
(a) That the right claimed must be founded on prescription 


or grant, express or lmplied. In this respect the 
Lord Justice found himself unable to agree with the 
view taken by Lush, J., that an absolute right to an 
easement uninterruptedly enjoyed for twenty years 
might be obtained by analogy to the Statute of 
Limitation. 


(b) That the presumption of a lost grant is not a presumptio 


juris et de jure, that is, not an absolute and con- 
clusive bar, and that the correct view on this point 
is that the presumption of acquiescence and the 
fiction of an agreement deduced therefrom in a 
case, where enjoyment of an easement has been for 
a sufficient period uninterrupted, is in the nature 
of an estoppel by conduct, which while it is not con- 
clusive so far as to prevent denial or explanation 
of the conduct, presents a bar to any simple denial 
of the fact, which is merely the legal inference drawn 
from the conduct. 


(c) That the cases of Barker v. Richardson,! Chasemore 
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v. Richards,? and Webb v. Bird,® as direct authorities, 
go no further than to shew that a legal incompetence 
as regards the owner of the servient tenement to 
grant an easement, or a physical meapacity of being 
instructed as regards the easement itself, or an 
uncertainty and secrecy of enjoyment putting it out 
of the category of all ordinary known easements 
will prevent the presumption of an easement by lost 
grant; and, on the other hand, indirectly, they tend 
to support the view, that as a general rule where no 
such legal incompetence, physical meapacity, or 
pecuharity of enjoyment, as was shewn in those 
Gases, exists, uninterrupted and unexplained user 


3 (1363) 13 U. B. N. Ss, Sail. 
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will raise the presumption of a grant, upon the 
principle expressed by the maxim, “ Qui non prohibet 
“quod prohibere potest assentire videtur.” 

(d) That the same principles and presumptions of law are 
applicable to the acquisition of casements of support 
of buildings from adjoining soil as to that of ease- 
ments generally, and that there is a closc analogy in 
this respect betweeu the easement ui question and the 
easement of light. 

(e) That the answer to the question whether the right of 
support acquired by user is au absolute one or subject 
to limitations is to be found in reference to the rule 
that user which is secret raises no presumption of 
acquiescence on the part of the servient owner. 

lt was upon the application of this rule to the fact of the 
undoubtedly unusual construction of the plaintiffs’ factory, to 
the possibility of such construction being unreasonable, and to 
the doubt raised in the case as to whether the stack of brick- 
work would have fallen in consequence of the excavation with- 
out the extra weight of the upper floor of the factory upon it, 
that the Lord Justice considered the Jury should have been 
directed to find whether the weight which had been put on the 
adjoining soil was such as the owner of the soil could, under 
the peculiar circumstances of the case, be reasonably expected 
to be aware of and provide for.! 

Cotton, L.J., expressed the opinion that twenty years’ Cotton, L.J. 
enjoyment does not confer an absolute right but raises a pre- 
sumption of a modern lost grant which is not capable of being 
rebutted by an admission of evidence that there was in fact no 
grant unless supported by additional evidence that the adjoining 
owner was incapable of making a grant, or by any other re- 
buttable evidence. There being no evidence that the owner 
of the adjoming house knew of the particular construction of 
the plaintiffs’ house, he thought the question ought to have 
gone to the jury to find whether the support required for the 
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1 Sce further, infra, under “ Easements of extraordinary support.” 
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plamtitfs’ house was more than reasonably required by a house 
of the apparent dimensions and character of the house of the 
plaintiffs if used for the purpose for which the house was used. 

He agreed with Thesiger, L.J., m thinking that if the 
defendants desired it, there must be a new trial. 

Brett, L.J., thought the judgment of the Quecn’s Benel 
Division should be affirmed on the ground that there was con- 
elusive evidence or an admission that there never had been 
a grant, a circumstance which he considered fatal to the aequisi- 
tion of the right. All the Lord Justices were at one that 
the right claimed was an easement, that 1t was not within the 
Prescription Aet, and that it presented an analogy to the ease- 
ment of light, and they all, Thesiger and Brett, L.JJ., expressly, 
and Cotton, L.J., impliedly, dissented from the doctrine dedueed 
by Lush, J., from the Statute of Limitation of the aequisition 
of the absolute right. 

The result was that the Court of Appeal, Brett, LJ., 
dissenting, reversed the judgment of the Queen’s Bench Division 
and ordered that the defendants should eleet within fourteen 
days whether they would take a new trial, and, if they did 
not so elect, that judgment should be entered for the plaintiffs. 
The defendants having failed to clect, Judgment was entered 
for the plaintiffs for £1,943, the amount of damages assessed 
by the special referee, and the defendants appealed to the House 
of Lords. 

The appeals were twice heard,! and the second time, in the 
presence of seven judges of the High Court (Pollock, B., Field, 
Lindley, Manisty, Lopes, Fry, and Bowen, JJ.) to whom five 
questions were put embodying the material poimts in the 
case. 

The judges were unanimous in deciding that the plaintiffs 
had acquired a right of support for ther factory by the twenty 
years’ enjoyment and could sue the owners of the adjoinmg 


1 The first time, on Nov. 13th, l4th, 22nd, and 23rd, before Lord Selborne, 
and 17ih, 1879 ,before Lord Cairns, J.G., L.C, Lord Penzance, Lord Blackburn, 
Lord Penzanee, and Lord Blackburn ; Lord Watson, and Lord Coleridge. 
the second time on Nov. ESth, 19th, 


( 153 ) 


Jand and the contractor for the damage caused by the excavation 
of the adjoiung soil, 

‘They concurred in affirming the proposition of law that a 
right of support for a building by adjoining land could be 
acquired by open uninterrupted enjoyment for tweuty years, 
but they differed as to the nature and origin of the right acquired. 

It will be useful to notice their opinions in detail. 

The opinions of Pollock, B.,! Field? and Manisty,? JJ., Pollock, B., 
proceeded not upon the ground of fiction or implied grant, but Menistys J J. 
of a proprietary right rendered absolute and indefeasible after 
twenty years’ uninterrupted enjoyment, and the first-montioned 
judge expressed himself in favour of the view taken by Lush, 
J., as to the application, by analogy, of the Statute of Limitation 
to the right in question. 

They agreed that in any view the enjoyment must not be 
clam, for no man could be bound by a right of the growing 
acquisition of which he had neither knowledge nor the means 
of knowledge. 

They did not consider that actual assent or acquiescence 
on the part of the adjoining owner was a necessary ingredient 
in the process of acquisition, or that, with reference to the 
pomt raised in the third question put to the judges and treated 
by the Court of Appeal as a ground for a new trial, it was 
necessary to prove that the defendants or their predecessors 
in title had knowledge or notice of the alterations, in order to 
make the injury to the plaintiffs’ building by removing the 
lateral support after a lapse of twenty-seven years an actionable 
wrong, 

Finally they thought that the learned judge’s direction to 
the jury was correct. 

Lindley, J.,4 with whom Lopes, J.,5 agreed, while depre- Lindley, J. 
cating a state of the law which required the adjoining owner 
to remove the soil used for support in order to preserve his 
unrestricted right, and, in this respect, differentiating the 





1 (1881) 6 App. Cas., 742 (747). T bid... po TOZ: 
2 Ibid. at p. 752. 5 Ibid., p. 767. 
9 Iloa al joa 767. 


Iry, J. 


( 154 ) 


aequisition of an easement of support from that of an casement 
of light, admitted that all the authorities treated the two 
rights as analogous and eapable of being acquired in the same 
way. 

{nun the face of the curreut of authority he was unable to 
conic to the conclusion that the physical difficulty of obstruction 
brought the right to lateral support within the eases of Webb 
v. Bird,! Chasemore v. Richards,? and Sturgess v. Bridgeman 3 ; 
for if those cases apphed, the right to lateral support could 
not be acquired at all by mere enjoyment however long con- 
tinued. 

He felt himself bound by the authorities to hold that a 
right to lateral support could be acquired in modern times by 
an open uninterrupted enjoyment for twenty years unless the 
adjoining owner could shew that the enjoyment had been on 
terms whieh excluded the acquisition of the right. 

The assent or aequiescence on the part of the servient 
owner to the erection of the supported building, with a know- 
ledge of its particular mode of construction, would, notwith- 
standmg the absence of any deed under seal, permit of an 
action for support being maintained—Bbrown v. Windsor.4 

Assent or dissent on the part of the servient owner appeared 
to be immaterial unless he had disturbed the continued enjoy- 
ment neeessary to the acquisition of the right. He thought 
the question whether the enjoyment in the case had been 
open was one of faet which, in view of the peculiar cireunustanees 
of the case, ought to have been left to the jury, and that im this 
respect the course taken by the learned judge at the trial in 
direeting a verdict for the plaintiff was not correet. 

Fry; J.,5 thought that the right in suit rested on a covenant 
by a neighbour not to use his own land in any manner inconsistent 
with the support of the adjoming buildings, and that sueh a 
covenant might be cither express or to be mfcrred from the 
object and purport of the mstrument. He assumed aequiescence 


1 (1863) 13 0. B. N. ST Si. ì (1530) 1 Cr. & J., 20. 
a E a TOI Cold: 5 (1881) 6 App. Uas., p. 77L. 
3 (18379) IgG. 19, 852; 
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to be at the root of prescription, and the fiction of a lost grant, 
and that the acts or user which went to the proof of it must be 
nec vi, nec clam, nec precario, but he was unable to regard the 
right in question as anything but the result of an artificial 
rule of law with which knowledge and acquiescence had nothing 
to do. 

He felt the same difficulty as Lindley, J., in approving a 
state of the law which permitted the acquisition of a right which 
could be prevented by no reasonable means. 

He considered that, though it was of course physically 
possible for one man so to excavate his own soil as to let down 
his neighbour’s building, and a man might or might not have 
occasion to excavate his own land for his own purposes, such 
an excavation for the sole purpose of letting down a neighbour's 
house was of so expensive, so difficult, so churlish a character, 
that it was not reasonably to be required in order to prevent the 
acquisition of the right, and that in fact in the case of adjoining 
houses, it would be to require a man to destroy his own property 
in order to protect his rights to it. 

He thought the analogy to the Statute of Limitation 
suggested by Lush, J., was sound to the extent of holding that 
if the rights were to be acquired at all by lapse of time, twenty 
years was a reasonable period to confer the right, but that it 
went no further, for it was one thing to take away a right of 
action if not put in force within a reasonable time, and quite 
another thing to take away a man’s right in his property, 
because he does not bring an action which he cannot 
bring. 

He was of opinion that the course taken by Lush, J., in 
directing a verdict for the plaintiffs was in accordance with 
the law as it then stood, but expressed his strong reluctance 
to accede to the proposition that by the mere act of his neighbour 
and by lapse of time, a man might be deprived of the lawful 
use of his own land. 

From the opinion of Bowen, J., remarkable for its lucidity Bowen, J. 
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1 (1881) 6 App. Cas., p. 779. 


and closeness of reasoning, the folowing propositions may be 
collected :— 

(a) An ancient house is entitled to such support from the 
adjacent soil as it has immemorially enjoyed. 

(b) The right of support for a house from adjacent soil, as 
involving something beyond the natural use of a 
man’s soil, namely, a collateral burthen upon his 
neighbour, limiting, after a defined interval of time, 
the otherwise lawful user of the neighbour’s own 
property, is a right which cannot be natural, but must 
be acquired. 

(c) In the case of affirmative easements and of window 
lights, after twenty years’ user of a special kind a 
presumption of right arises, a possible lawful origin 
is inferred. 

(d) The twenty years’ rule, which is of comparatively recent 
application, is not a positive proprietary law, but is in 
truth nothing but a canon of evidence. 

(e) The form in which the presumption built upon a twenty 
years’ enjoyment has usually been framed is that of a 
lost grant or covenant according as the right claimed 
is to the affirmative or negative easement. 

(f) In the- case of affirmative easements the presumption 
reconunended by the law is founded not on the consent 
of the adjoining owner, first given during the twenty 
years’ user, but on some lawful origin preceding 
the earliest act of enjoyment ; in which sense it 1s 
inaccurate to speak of such rights arising from the 
twenty years’ acquiescence of the servient owner. 
His acquiescence for twenty years is nothing more 
than evidence of the previous existence of the right. 

(g) The presumption of a lost grant or covenant is nothing 
more than a rebuttable presumption of fact or an 
artificial canon of evidence. 

(A) The twenty years’ rule is as applicable to the claim of 
support for modern buildings, as to aflirmative case- 
ments and window lights. 


(2) Presumed consent on the part of the adjoining owner is 
the foundation of the modern, as well as the ancient, 
title to support for buildings. 
Qj) The law deals with support to buildings and with light 
in the same way, regarding them as resting on enjoy- 
ment capable on the whole of interruption, and 
capable, thercfore, of ripening into a right where 
interruption does not occur. 
(k) The enjoyment must be nec vi, nec clam, nee precario. 
The user must be open whether the support required 
remains the same as at the commencement of the 
user, or the weight of the bnildmg is increased in 
any respect. The publicity or openness of the user is 
the real test. 
(1) The defendant may disprove the user, or its quality, 
or in the last resort he can, while admitting the user, 
attempt to answer the presumption of some lawful 
origin, a task which he will find difficult inasmuch as 
the mere proof of the absence of any covenant under 
seal is not conclusive against the plaintiff. 
Finally, Bowen, J., considered that the course which Lush, 
J., had taken was wrong, and that he should have directed the 
jury to find whether the enjoyment was in fact open. 
The House of Lords was unanimous in affirming the judg- 
ment of the Court of Appeal. : 
Lord Selborne, L.C.,! expressed the opinion that the right 
claimed in suit was an easement and one not merely of a nega- 
tive kind, but also of an affirmative character, in which view 
the right might be deemed withm the Prescription Act. 
He agreed with the view taken by Lush, J., by the majority Lord 
of the judges in the Court of Appeal, and by all the seven Selborne, L C. 
judges—unless Bowen, J., who preferred to rely upon the 
equitable doctrine of acquiescence was an exception—that a 
grant, or some lawful title equivalent to 1t, ought to be presumed 
after twenty years’ user. 


1 (1881) 6 App. Cas., p. 790. 
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With reference to the doctrme of clam on which there had 
been much difference of opinion, and to the imquiry on this 
part of the case as to the nature and extent of the knowledge 
or means of knowledgo which a man ought to be shewn to 
possess, against whom a right of support for another man’s 
building is claimed, it may be useful to summarise the Lord 
Chancellor's conclusions as follows :— 

(a) A man cannot resist or interrupt that of which he is 
wholly ignorant. But a man ought to be presumed 
to have knowledge of the fact, that, according to the 
laws of nature, a building cannot stand without 
vertical or, ordinarily, without lateral support. 

(b) When a new building is openly erected on one side of 
the dividing line between two properties, its general 
nature and character must be visible to, and ascertain- 
able by, the adjoining proprietor during the conrso 
of its erection. 

(c) And so, as in the present case, where a private dwelling- 
house is pulled down and a building of an entirely 
different character erected in its place, the adjoming 
owner must have imputed to him knowledge that a 
new and enlarged easement of support, whatever may 
be its extent, is going to be acquired against him, 
unless he interrupts or prevents it. 

(d) Possessing this knowledge it is not necessary that the 
adjoming owner should have particular information 
as to those details of structure on which the amount 
or incidence of the weight of the building may moro 
or less depend. 

(e) It is open to him to make maquinies, and he has his remedy 
if mformation is improperly withheld, false or nus- 
leading information given, things done secretly or 
surreptitiously, or material facts suppressed. 

(f) When a building is adapted to a particular use it is 
always liable to happen that the construction of the 
building requires moro lateral support than would 
be necessary if it were otherwise constructed, and 
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the knowledgo that this may or may not happen 
is enough, if the adjoining owner makes no inquiry. 

The Lord Chancellor in conclusion thought that the kind 
and degree of knowledge which the defendants must necessarily 
have had was sufficient ; that nothing was done clam, and that 
the evidence did not raise any question which ought to have 
been submitted to the jury. 

Lord Penzance ! considered that Lush, J., had drawn the Lora 
correct inference from the authorities, though they were by no Penzance. 
means uniform, that an absolute right to support is acquired 
by twenty years’ enjoyment, independent of grant, acquiescence, 
or consent. 

In agreement with Fry, J.. he was not satisfied that the 
principles upon which such authorities rested were satisfactory 
or justifiable, but he felt the less difficulty in acquiescing in 
them as they established the existence of the right after twenty 
years which, if the matter were res integra, he should have held 
to exist as soon as the plaintiffs’ house was built. 

Lord Blackburn ? took the view that the right in suit could Lord 
be more properly described as a right of property, which the ig 
adjoining owner is bound to respect, than as an easement, or 
a servitude ne facias restricting the mode in which the adjoining 
owner 1s to use his land, but thought if made little difference 
as to which name it was called by. 

He agreed that a building which had enjoyed support for 
more than twenty years under the circumstances and conditions 
required by the law of prescription, acquired the same right to 
such support as an ancient house would have done. 

He thought that the fiction of a lost grant was a long- 
established law that the Courts were bound to administer, and 
that where the evidence made it questionable whether the 
enjoyment had been open, peaceable, and continual, the jury 
might be asked to find, as a fact, whether the enjoyment was 
of that kind. t: 

But he could not agree that the jury should be told that if 
the enjoyment had been such as to raise a presumption of a 
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right they might find a grant whether they beheved im its 
existence or not; but if they choose to be scrupulous, they 
need not so find. 

He considered that the principle upon which preseription 
was founded extended beyond the ground of acqmescence or 
laches, that prescription was a positive law, and that a de facto 
enjoyment of a house for the period and under the conditions 
prescribed by law, could not be negatived by proof that a grant 
had not been made. 

As regards the principle of open enjoyment, he considered it 
sufficient that the enjoyment should be sufficiently open to make 
it known that some support was being enjoyed by the building. 

That would be enough to put the adjoining landowner on 
the exercise of his rights, if he desired to prevent a restriction 
of them, not usually of any consequence. On this ground he 
thought the only question for the jury was whether the building 
had for more than twenty years openly and without conceal- 
ment, stood as it was, and enjoyed without interruption the 
support of the neighbouring soil. 

Lord Watson! was of opinion that the right in question 
was an easement and could be acquired by peaceable and 
uninterrupted enjoyment for the prescriptive period of twenty 
years. 

As already mentioned, he regarded the easement as an 
affirmative one.? 

He agreed with the House in thinking that the enjoyment of 
the plaintiffs had been such as to create the easement. 

Lord Coleridge 3 contented himself with expressing his con- 
currence in the conclusions arrived at by the House. 

The following propositions of law may be deduced from 
Angus v. Dalton 4 :— 

(a) That the right to vertical or lateral support for a building 

by land is an easement.) 


1 (1881) 6 App. Cas., p. 830. D., 162; Dalton v. ngus, 6 App. Cas., 
2 Ste supra, Part IV, A. 7410. 

3 (IS81) 6 App. Cas., p. 790. 5 The rights fo vertical and lateral 
a 
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(b) That the right may be acquired by enjoyment for twenty 
years, either of the support required by a house as it 
was originally built, or of any increased support 
required by a change in its construction. 

(c) That the enjoyment must be peaceable, uninterrupted, 
as of right, without concealment, and without 
deception, and sufficiently open to make it known that 
some support is being enjoyed by the building. | 

(d) That if the enjoyment possesses those elements of 
publicity and honesty, the erection of the building, 
or a change in its construction Increasing the pressure 
on the servient tenement, is sufficient notice of the 
original or increased amount of support required. 

(e) That a de facto enjoyment of a house for the period and 
under the conditions prescribed by law raises an 
absolute presumption in favour of the dommant owner 
which cannot be rebutted by proof that a grant has not 
been made. 

(f) That (excepting the opinion of Lord Selborne) an ease- 
ment of support for a building by land is more properly 
to be regarded as a negative easement than as an 
affirmative easement, and, that, in view of its special 
negative character,! it does not fall within the Pre- 
scription Act, but arises from a presumption of grant 
or covenant from which prescription under the Act 
is quite distinct? 

(g) That the casement of support for a building by land and Easements of 
the easement of light are analogous and their acquisi- Sais a 

tion is governed by the same principles. buildings by 
The question remains to be considered as to whether the sa 
foregoing principles are equally applicable to the acquisition 











see Rogers v. Taylor (1858), 2 H. & N., p. 99. 


$28; 27 L. J. Exeh., 173; Bonomi v. 1 See partienlarly the opinion of Fry, 
Backhouse (1859), E. B. & E.. 646, J., 6 App. Cas., at p. 776. 
affirmed on error sub nom. Backhouse v. 2 See per Lord Westbury in Tapling 
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of what may he termed easements of extraordinary support, 
7.e. support of an unusnal and extraordinary kind. 

Here the question turns on the application of the rule that. 
user which is secret raises no presumption of knowledge on the 
part of the adjoming owner. 

The case of Partridge v. Scott,! cited with approval by the 
judges in Dalton v. Angus,? has an important bearing on this 
point. There a right of support was claimed in respect of an 
ancient house standing on land which had been excavated 
within twenty years of the institution of the suit. ‘There was 
no evidence to shew when the excavation had taken place, but 
it was obvious that the effect of the excavation had been to 
throw a greater burthen of support on the adjoming land than 
if the subjacent soil had remained in its natural position. 
Both parties were ignorant of the excavation. The Court in 
dismissing the suit expressed the opmion that the plaintiff in 
order to sueceed was bound to prove an enjoyment for twenty 
years of the mereased support after the defendants might have 
been. or were, fully aware of the facts. 

From this expression of opmon and the observations of 
the judges in Dalton v. Angus,? it may fairly be inferred that, 
assuming the knowledge, or presumed knowledge, of the 
adjoining Owner, an easement of extraordinary support may be 
acquired by twenty years’ uninterrupted enjoyment. 

To the foregoing subject is closely alhed that of the dominant 
owner’s habihty for his own acts or omissions to which before 
the enlarged easement is acquired. the mjury caused by the 
withdrawal of support 1s referable. The dommant owner has 
no right to merease the burthen imposed on the servient tenc- 
ment. If by an omission to repair or by a changed construction 
of the house, or by some other aet or omission, he increases 
the amount of support required from the adjacent land, and 


! (1838) B Me & W., 220) GSee also condition of the easement of support. 


Iide v. Thornborough (A816), 2 C. & K., 2 (1881) 6 App. Cas. al pp. 744, 753, 
250; und Humphries v. Brogden (1848), 755, 757, 706, 784. 
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if, during the period of acquisition of the enlarged easement, 
an injury, by withdrawal of support, is done to the dominant 
tenement which would not have happened but for such act 
or omission on the part of the dominant owner, no right of action 
arises against the adjoining owner.! But if, after the acquisition 
of the right, a withdrawal of support causes an injury to the 
house, or if before such acquisition a negligent withdrawal 
causes such injury, the dominant owner is entitled to damages, 
and it is no answer to say that the house was so infirm that it 
would soon have fallen of itself, for no man has a right to 
accelerate the fall of his neighbour’s house.” 

An easement of support for a house by adjacent land also Acquisition by 
arises where both house and land belong to the same owner, Pen 
and the house is conveyed and the land retained. In such severance of 
a caso the grantee by implication of law, acquires a right of te tere 
support for the house by the adjacent land, on the principle 
that the grantor is presumed to grant to the grantee all that 
is necessary and essential for the enjoyment of the house, and 
that neither he nor any who claim under him can derogate 
from his grant by using the land in such a way as to injure 
what is necessary and essential to the house.3 

Further, an easement of support for a house by adjacent 
land can arise by implication on a severance of the tenements, 
not only where the house is already in existence, but where the 
surface is conveyed for the expressed purpose of building.4 





1 Partridge v. Seott (1838), 3 M. & W., 
920: Corporation of Birmingham v. 
Allen (1877), 6 Ch. D., 293 ; 46 L. J. Ch., 
678. Nor is an action maintainable 
against a third person whose excava- 
tions on his own land by reason of 
the acts or omissions of the dominant 
owner, or of the adjoining and inter- 
mediate owner, have withdrawn the 
support afforded to the dominant tene- 
ment by the adjoining land, see Corpora- 
tion of Birmingham v. Allen, ubi sup. 

2 Partridge v. Scott, ubi sup. ; Dodd 
v. Holme (1834), 1 A. & E., 493. 

3 Dugdale v. Robertson (1857), 3 K. & 
J., 695; Caledonian Ry. Co. v. Sprot, 2 


Macq. Se. App., 449; Dalton v. Angus 
(1881), 6 App. Cas., p. 792, 826; and 
see Chap. VI, Part IV, B. I (a) (2). As 
to what is the law if the grantor retains 
the house and grants the adjacent land, 
see Chap. VI, Part IV, B. I (b). 

4 Elliot v. North-Eastern Railway Co. 
(1860-1863), 29 L. J. Ch., 808 ; on App., 
SU Ch, 160; 10 H. L.C. 333; 
Caledonian Ry. Co. v. Sprot, 2 Macq. Se. 
App., 449; Siddons v. Short (1877), 
2 0. P. D., 572 ; Angus v. Dalton (1877), 
3 Q. B. D., 116; Dalton v. Angus (1881), 
6 App. Cas. at p. 792; Rigby v. Bennett 
(1882), 21 Ch. D., 559. 
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Presumption The presumption may be rebutted by any express words 

rebuttable. in the deed, or by necessary intendment from anything con- 
tained in the deed shewing it was not the mtention of the parties 
that there should be any nght to support.! 

Application of Upon the same principle if a building is divided into floors 

pean ee or “ flats’ separately owned, the owner of each upper floor 

building into or flat is entitled to vertical support from the lower part of the 

floors or flats. 1 niIding, and to the benefit of such lateral support as may be of 
right enjoyed by the building itself.? 

The proprictor of the ground floor 1s bound to keep it in 
such repair as is necessary for 1t to support the supermeumbent 
weight, and the owner of the upper story or flat is bound to 
maintain that as a roof or cover for the lower.’ 

Right of sup- The right of support for a honse from land is limited to that 
aa extent of land, whether wide or narrow, the existence of which 
land. in its natural state is necessary for the support of the house.4 

Beyond this limit the land which is liable for the support 
does not extend, and landowners whose lands are situated 
beyond this limit, cannot be rendered lable for operations on 
their own lands which, by reason of acts committed on the inter- 
vening land, have mjured the dominant tenement.5 

Extent of pre- The extent of the prescriptive right to support is to be 
een measured by the degree of support enjoyed during the period 
of acquisition.® 


(2) Nights to support where natural rights do not exist. 
(a) Rights lo support to buildings by buildings. 
The right to support for biuldings by btildings has been 


termed an casement of a highly artificial character, and of 
infrequent occurrence, Inasmuch as properly constructed houses 


| Aspden v. Seddon (1875), L. R. 10 B., at p. 756; 20 L. J. Q. B. at p. 17. 


Gh. App., p. “01. 4 Corporation of Birmingham v. Allen 
2 Humphries v. Brogden (1850), 12 Q. (1877), 6 Ch. D., 284; 461. J. Ch., 673. 

3. at pp. 747, 7563; 203E JAO B at 5 Thid, 

p 133 Caledonian Ry. Co. v. Sproat, 2 8 See Dalton v. Angus (1881), 6 App. 

Mueq. Se. App., 449; Dalton v. cingus Cus. at pp. 752, 779, and Chap. VIII, 

(1881), 6 App. Cas, ut p. 793. Part T, B. 


3 Humphries v. Brogden (1850), 12 Q. 


do not, as a rule, depend for their stability upon the existence 
of adjoining houses. ! 

From this point of view the frequently unavoidable secrecy 
of the user demonstrates the difficulty, if not impossibility, 
of acquisition.” 

But there is no doubt that the easement may be acquired Acquirable by 
in special circumstances, by enjoyment, open and uninterrupted, PrSe"P4o™ 
and as of right, and had for a period of twenty years. 

In such cases the principles which apply to the easement 
of support for a building by land are equally applicable to this 
easement.4 

In Peyton v. Mayor of London,” the decision turned in a Peyton v. 
great measure upon the form of the declaration which was pees 
defective, but the judgment points to the conclusion that upon 
proper evidence directed to a properly drawn declaration a 
grant of the right of support claimed might have been pre- 
sumed. 

In Solomon v. Vintners Co.,® where the right of support for Solomon v. 
a house from another house not immediately adjoining was 10ers © 
claimed, Pollock, C.B., in giving the judgment of the Court, 
excepting that of Bramwell, B., though himself not in favour of 
the right under any circumstances, adimited that if the house 
removed had been next adjoining the plaintiff's, he would have 
felt a difficulty upon the cases and dicta in deciding against the 
right claimed. 

Bramwell, B., decided the case upon the ground that the 
facts as proved did not disclose an open enjoyment. 

In Le Maitre v. Davis,” the plaintiffs vault extended to and Le Maitre v. 
underlay the defendant’s premises. Adjoining the vault was 74" 

a cellar appertaining to, and occupied with, the defendant's 
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1 Angus v. Dalton (1878), 4 Q. B. D. Maitre v. Davis (1881), 19 Ch. D., 281 3 


at p. 167. Tone v. Preston (1883), 24 Ch. D., 739 ; 
2 Ibid. Gordhan v. Chotalal (1888), I. L. R., 13 
3 Peyton v. Mayor of London (1829), Bom., 79. 

9 B. & C., 736; Brown v. Windsor (1830), 1 Le Maitre v. Davis (1881), ubi sup. 

1 ©. & J., 20: Solomon Vintners Co. S (1820) 9 B. & C i209; 

(1559), 4 H. & N., 585; Angus v. 6 (1859) 4H. & N.. 598. 


Dalton (1878), 4 Q. B. D., p. 168; Le 7? (1881) 19 Ch. D., 281. 


Tone v. 
Preston. 


Gordhan v. 
Cholalal. 


Usually ae- 
quired by pre- 
sumption of 
law on sever- 
ance of tene- 
ments. 


Richards v. 
Rose. 


( 166 ) 


prenuses, the eastern wall of the vault being supported by the 
western wall of the cellar to the knowledge of both parties. 
Both tenements were ancient. lt was decided that a right of 
support for the plamtiffs vault by the defendant’s cellar had 
been acquired. 

In Tone v. Preston,! the support was obvious, and had 
the enjoyment been as of right, an easement would have been 
acquired. Lnt the Court thought it impossible to affirm the 
acquisition of an easement where a building stands upon land 
as to a portion of which the party claiming the easement 
admits that at any time upon three months’ notice, he is bound 
to do something which is inconsistent with the continuance of 
the building. 

In Gordhan Dalpatram v. Chotalal Hargovan,? the acquisi- 
tion of an easement of support for a building by a building is 
recognised, though the relative position and structure of the 
two buildings m that case made a decision in favour of an ease- 
ment impossible. 

There was clearly no support of the plaintiff's house by 
the defendant’s wall, and the mere fact of building a house 
close to the defendant’s wall gave the plamtiff no right over 
the wall. 

Though easements of support for buildings by buildings 
may undoubtedly arise in the foregoing manner, the origin of 
the rights may usually be said to lic in the disposition of the 
two tenements by the original owner of both. 

On a severance of the two tenements reciprocal easements 
of support arise by implication of law in favour of grantor and 
grantev.3 

Nuch rights are in the nature of casenents of necessity 

In ftichards v. Rose,5 it was decided that where a number 


1 (1883) 21-Ch, Di, 739. (1878), +Q. B. D. at pp. 168, 182 ; Dalton 

= (1s5s) Eel. ., iatbony,, 979. v. sIngus (1881), 6 App. Cas. at pp. 792, 

3 Richards v. Rose (1853), 9 Exch., $26; Wheeldon v. Burrows (1879), 12 Ch. 
otk 5 cael. We exe, Sa Gpo Vv; Ue Eo Po T: 


Nicholls (1854), 9 Exch., 702 (T08); 23 4 See Chap. VI, Part 1V, B. I (a) 
L. J. Iexch., 205; Suffield v. Brown (2): 
(1864), 1 De. J. & S. atp. 1985 Angus © (1853) 9 xch, 2185 28 CEI 


v. Dalton (18377), 3 Q. B. D., ut p. 116; Exch., 3. 
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of houses belougmeg to the same person are built together, and 
obviously require mutual support, each of the other, for their 
common protection aud security, and the ownership is after- 
wards divided or subdivided by mortgage, sales, devise, or other 
means, a legal presumption arises in favour of a mutual ease- 
meut of support either as between the grantor and grantee or 
as between the grantees themselves.! 

And this right is wholly mdependent of the question of the 
priority of the grantees’ titles. 

The presumption in favour of the right ean be rebutted Presumption - 
by express words in the deed, or by necessary mtendment peels, 
from anything contained in the deed shewing it was not the 
intention of the parties that there should be any right to 
support. 

The rule which apples in the case of natuval rights of The rule of 
support and easements of support for buildings by land, that tis 
there must be actual damage in order to constitute a disturbance 
and found a claim for damages, should, it is conceived, be 
extended to easements of support for buildings by build- 
ings. 

The doctrine that a man is not to be restricted in the user 
of his own property unless and until it causes actual damage to 
his neighbour would seem to apply with at least equal force to 
easements of this character, if the whole train of reasonmg on 
which the rule as applied to other rights of support rests, 1s to 
be carried to its logical conclusion. 

Otherwise, the Courts would be involved in the speculative 
question of prospective damage with all its attendant possi- 
bilities.4 

It is respectfully submitted that a suggestion to the contrary 
made in a recent Madras ease 5 is not in accord with the views 


1 Ibid. The same principle has been 








Ch. App., 394. 


applied to the divided moieties of a 
party-wall, Jones v. Pritchard (1908), 
I Ch., 630 (635, 636); 24 Times L. R., 
309 (310). 

* Riehards v. Rosc, ubi sup. 

3 Aspden v. Seddon (1875), L. R., 10 


4 See the observations of Willes, J., in 
Bonomi v. Backhouse (1859), E. B. & E., 
646, 

5 Ramakrishna v. Seeth@7a4a (1912), 
LE Rie 37 Mad D27 
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consistently expressed in a long series of decisions by the English 
Courts.1 

An easement of support to a building by a building docs 
not impose any obligation on the owner of the servient tene- 
ment to mamtain it in such a condition of repair as may be 
required for the undiminished support of the dominant tenc- 
ment.* 

This proposition is only another way of expressing the 
general rule that it hes on the dominant, and not on the servient, 
owner to keep the servient tenement in such repair as 1s necessary 
for the preservation of tle easement,? and is a necessary corollary 
to the doctrine that the owner of the supporting land or 
building is bound by no higher duty than to abstain from 
actively interfering with his neighbour’s support and causing 
him damage.4 


(b) Right to support to surface land by subjacent water. 


Though there is a natural, or common law, right of support 
to surface land by subjacent land,® no such natural night can 
exist where the support is afforded by water instead of land.¢ 

Thus, there is nothing to prevent a man draining his land 
if he considers it necessary or convenicnt to do so, and thereby 
drawing off the subjacent water from under his neighbour's 
surface land.” 

In such a case the right to support must be founded on an 


= a 





— 


1 See Bonomi v. Backhouse, ubi sup., 4 As to the distinction between 


affirmed on error sub nom. Backhouse 
v. Bonomi (1861), 9 H. L. C., 503; Dalton 
v. Angus (1881), 6 App. Cas., 740, and 
the cases cited infra in Chap. V, Part 
JV, under “ cause of action, how con- 
stituted.” 

2 Pomfret v. Rieroft (1681), 1 Sanud., 
322; Wms. Notes, 557; Taylor v. 
Whitehead (1781), 2 Doug). (749); Cole- 
beek vo iirdidrs Co. (1875), TOB.. 
oem oe) CTTO. B 226-8 ones V. 
Pritchard, (1908), 1 Ch., 630 (637); 24 
Lines lL. R., 309 (310). 

3 Sde further, Chap. VHT, Part TI. 


passive omission and aetive interference, 
sce Notes to Pomfret v. Ricroft, ubi sup. 
As to the obligation imposed on the 
servicnt owner, sec supra, Part IV, 1, 
and Chap. V, Part 1V. 

§ Saa Chap. V, Pact Iy. 

6 bid., under “ No natural right of 
support to Jand by subjacent water.” 

? Popplewell v. Hodkinson (1869), L. 
R., 4 Exch., 248. For the case of a 
surface stream supported by subjacent 
water and the rights connected there- 
with, see Chap. V, Part I, D. 
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easement which, it seems, may be acquired either by express 
grant, or, under special circumstances, by implication of law 
on a severance of the two tenements. ! 

As regards the latter method of acquisition, the existence 
of the easement must depend on an obligation arising out of 
the rule that a man cannot derogate from lis own grant, and 
preventing the grantor from doing anything whatever with 
his own land which might have the effect of rendering the land 
grauted less fit for the special purpose for which it had been 
granted than it otherwise might have been.? 

puch an obligation will only be imphed where it is con- 
templated by both parties at the tine of the severance that a 
particular act complained of will not be done upon the adjoining 
land.3 

Where, however, the existence of the subjacent water is Law if exist- 
due to accident, the party claiming the support has no right eee 
to speculate on its retention and cousequently uo right to dental. 
complain of its withdrawal, unless its retention be expressly 
provided for iu the conveyance.4 


L1.—Kusements conferring rights to take away support. 

As already observed the right to take away support may Kasements to 

be restrictive either of the natural right to support for land by ae pe 
land,” or of the easement of support for buildings by land. 
The easement may be described as the right to withdraw support 
from land, or from land and buildings resting thereon by the 
disturbance of subjacent or adjacent soil.6 The right is also 
called an casement to let down the surface. 

The right to take away vertical support chiefly arises in con- Usually ac- 
nection with mining operations carried on below the surface of “red 


mining opera- 
TENA — —— tions. 


1 Elliot v. North-Eastern Ry. Co. 30 L.J. Ch., 160; on App., 10 H. L. C., 
(1860-1863), 29 L. J. Ch., 808; on 333. 





appeal, 30 L. J. Ch., 160; on appeal, 10 5 See Indian Easements Act, s. 7, 

H. L. C., 333; Popplewell v. Hodkinson ill. (e), App. VII. 

(1869), ubi sup. 6 Rowbotham v. Wilson (1860), 8 H. L. 
* Popplewell v. Hodkinson, ubi sup. C., 348 ; Aspden v. Seddon (1875), L. R., 
Ibid. 10 Ch. App., 394; Bell v. Lowe (1883), 


4 Elliot v. North-Eastern Ry. Co. 10 Q. B. D., 547 ; Dixon v. White (1583), 
(1560-1863), 29 L. J. Ch., 80S ;} on App. S App. Cas., 833. 


( 170 ) 


the laud in cases where the surface and the mining rights have 
passed mto different hands.! 
The relative and respective rights of the owners of surface 
respectiv ? i : 5 : : 
oie of lands and of subjacent minerals have, from time to time, been 
owners of sur- the subject of considerable discussion in the Courts, and the 
face lands and l yes a F 
subjacent law has been ascertained and settled by a series of decisions,” 
the effect of wluch may be summarised in the following pro- 


Relative and 


minerals, 
positions :— 


(1) That although the owner of the surface has a promd 
facie right to have his surface supported, and, corre- 
latively, the owner of the minerals is under a primd 
facie obligation to get them without causing injury to 
the owner of the surface, the presumption in favour of 
the latter may be rebutted by an authority contained 
in the instrument of severance to disturb or let down 


the surface.? 


(2) That such authority must be given by express words 
or by necessary unplication.4 








1 See the cases cited in the next foot- 
note. 

2 Rowbotham v. Wilson (1860), 8 H.L. 
C., 348; Duke of Buceleuch v. Wakefield 
(1870), L. R., 4 H. L., 377 § Buchanan v. 
Andrew (1873), L. R., 2 H. L. Se., 286 ; 
Aspden v. Seddon (1875), L. R., 10 Ch. 
App., 394; Davis v. Treharne (1881), 6 
App. Cas., 460; Dixon v. White (1883), 
S App. Cas., 533; Love v. Bell (1884), 9 
App. Cas., 286; Dutterknowle Colliery 
Co. v. Bishop Auckland Industrial Co- 
operative Co. (1904), 2 Ch., 419; (1906) 
App. Cas, 305; Sitwell v. Earl of 
Londesborough (1905), 1 Ch., 460; Put- 
terley Co., Lid. v. New Hucknall Colliery 
Co., Ltd. (1909), E Ch., 371; (1910) App. 
Cas., 381; Beard v. Motra Colliery Co. 
(1915), E Ch. 257; Davies v. Powell 
Duffryn Steam Coal Co. (1917), 1 Ch., 
488; Urban District Council of West 
Houghton v. Wigan Coal and Iron Co., 
Lid, (1919), 1 Ch., Bon 

3 The burthen of proof that the com- 
mon law right of support was net ins 
tended ty be reserved lies on the mineral 


owner, Butterley Co., Lid. v. New Huck- 
nalt Colliery Co., Lid. (1909), 1 Ch. 37; 
(1910) App. Cas., 381. 

4 Thus, where in an instrument of 
severance there was an express reserva- 
tion of mines and minerals opened and 
unopened with full liberty of eutry on 
the surface and working, earrying and 
converting the mines and minerals “in 
as full and ample a manner to all 
intents and purposes as if these presents 
e. - had not been made,” it was held 
that such words apphed te the power 
of working the minerals and not merely 
to the power of entry on the land, and 
that on this construction the common 
law nght of support was by necessary 
impheation displaced, Davies v. Powell 
Duffryn Steam Coal Co., ubi sup. 
following Beard v. Moira Colliery 
Co., ubi sup. But where there is 
nothing to shew how nnd when tho 
severanee of the surface and minerals 
took place, the natural right of support 
cohtinucs to cxist, Manchester Cor- 
poration v. New Aloss Colliery, Lid. 


ital.) 


(3) That the question whether or nut an easement to let 


down the surface has been granted to, or reserved by, 
the mineral owner, is one of voustruction In cach case, ! 
aud the same principles apply whether the mstrument 
of severance is a lease, or a deed of grant or reserva- 
tion, or a legislative enactment (which is really a 
statutory agreement between the partics), or an 
award.? 


(4) The absence in the instrument of severance of any 


provision for compensation is a relevant cireumstance 
for consideration and is some indication ? (1f not strong 
evidence, or conclusive 5) of the right to support 
(i.e. against the easement). So, also, a provision for 
compensation for injury arising from surface user 
merely as distinct from injury by subsidence, or as 
being obviously inadequate or inappropriate thereto, 
is cogent evidence that subsidence was not contem- 
plated.6 But a clause providing expressly for injury 
to buildings or other injury resulting from subsidence 
is in favour of the destruction of the common law 


right.” 





(1906), 1 Ch. at p. 291. As to the 
natural right of support, see further, 
infra, Chap. V, Part IV. 

1 But a new grant is more faveurable 
to the existence of the easement than a 
mere reservation, Bishop Auckland In- 
dustrial Co-operative Co. v. Butterknoute 
Collicry Co. (1904), 2 Ch. at p. 425. As to 
the mode of construction, see Chap. VI, 
Part Il}, and the last-cited case, (1904), 
2 Ch.. 419; (1906) App. Cas., 305. 

* See partieularly, Bishop Auckland 
Industrial Co-operative Co. v. Butter. 
knowle Colliery Co. (1904), 2 Ch. 219 
(425) ; (1906) App. Cas., 305 (313). As 
to easements arising by virtue of legis- 
lative enactment, see Chap. VI, Part VI. 

3 Per Lord Macnaghten in the Butter- 
knowle case (1906), App. Cas., at p. 314. 

4 Per Lord Davey, ibid. at p. 315. 

5 Per Farwell, J., in the game case 
(1904), 2 Ch. at p. 425. 





6 Per Farwell, J., in the same case, 
ibid., and Lord Macnaghten, ubi sup. 

7 Per Farwell, J., ibid. , sce also New 
Sharlston Collieries Co. v. Earl of West- 
moreland (1904), 2 Ch., 443, 447 ; Bishop 
Auckland Industrial Co-operative Co. v. 
Butterknowle Colliery Co. (1904), 2 Ch., 
419; (1906) App. Cas., 305; Butterley 
Co., Lid. v. New Hucknall Colliery Co., 
Lid. (1909), 1 Ch., 371; (1910) App. 
Cas., 381. The last-mentioned case was 
one of letting down not the surface but 
an intervening stratum of minerals, and 
is to this extent distinguishable from 
the Butterknowle ease which was a ease 
of letting down the surface, see per 
Cozens-Hardy, M.R. (1909), 1 Ch. at 
pp. 47,48. But where lessees of minerals 
claim the right te work them without 
making compensation te the occupiers of 
the surfaee for damage done notwith- 
standing a clause te that effect in the 
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(5) Where there have been a statutory allotment of the 
surface, and a reservation to the nmieral owner to get 
the minerals “as fully and freely as he might have 
“ done if the Act had not been passed,” such reserva- 
tion will not operate m favour of the easement merely 
because the only previous hability was to leave 
sufficient pasturage, but must be read as subject to 
the maxim, “ Sie utere tuo ut alienum non lædas.” 1 

Power It was thought at one time that where the owner of the 
reserved DY Jand reserved the minerals and granted the surface, a power 


owner of 

minerals tolet reserved by him to take the minerals so as to destroy the surface 

down surface, : : : 

Aah Saul by taking away all support was void, as bemg repugnant to, 
and derogating from, the grant, though it was always undoubted 
that a similar power granted in the converse case of the owner 
retaining the surface and granting the minerals would be 
good. 

But it is now clearly established that the right to let down 
the surface may exist, not only where the minerals are granted, 
but where they are retained, by the owner of the land, and the 
grant may shew that the surface is held on the terms that the 
owner of the minerals is free to remove the whole of them with- 
out leaving any support to the surface, either, according as may 
be stipulated, with or without making any compensation for the 
damage thus occasioned.? 


tatit: It appears that long enjoyment of minerals will raise the 
acquisition : : : 
by: user, presumption of a legal right to them, added to a legal right to 


get them, and that the question whether there is acquired the 
accompanying right to take away the support of the surface 
Jand must depend on the particular circumstances of the case, 
such as whether or not the right to get the minerals could have 


——————— es SS _ 


lease from which they derive their 159; Bishop Auckland Industrial Co- 
authority, and threaten and intend to operative Co, v. Butterknowle Colliery Co. 
pursue the same course of conduct, they = (1904), 2 Ch. at pp. 425, 426. 


are liable to be restrained by injunction, 2 Rowbotham v. Wilson (1860), 8 H. 
Urban District Council of West Loughton L.C., 3483 Buchanan v. Andrew (1873), 
ve Wigan Coal and Iron Co., Ltd. (1919), I Ra 2M. L Se 286: Dixon ve Nii 
I Ch. Tae Taal. (1833), S App Cas., 533. 


| Gilly. Dickinson (1550), 5 Q. B. D., 
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been exercised without disturbing the surface, and withont 
the possibility of supporting the surface by artificial means.! 


C.—The Doctrine of Negligence. 

It may be useful at this stage to summarise the law relating 
to negligence as applying to the question of support. 

After the acquisition of an easement of support the question 
of negligence is inmaterial, for it is clear law that if the dis- 
turbance of the subjacent or adjacent soil actually causes mjury 
to the dominant tenement the owner thereof is entitled to 
rolief,? notwithstanding that the utmost care and skill may 
have been exercised, and every precantion taken, by the person 
responsible for such disturbance, or that the soil on which the 
building stands may have been propped up, or that if propped 
up, the propping may have been difficult. 

Briefly, after the acquisition of the easement there is an 
absolute liability for damage resulting from the withdrawal of 
the support. 

It is before, however, the right to support has matured 
that the question of negligence becomes material in determin- 
ing whether the disturbance complained of is an actionable 
wrong. Although before the acquisition of the easement there 
is no obligation of support, and consequently no absolute 
liability for damage resulting from the withdrawal of support, 
yet there must always be an observance of the maxim, “ Sic 
utere tuo ut alienum non lædas,” and it is hy the observance or 
breach of that maxim coupled with the use of, or the omission 
to use, due care and precaution, that the question of negligence 
has to be determined.4 








1 This method of acquisition was sug- 
gested by Lord Wensleydale in Row- 
botham v. Wilson (1860), 8 H. L. C. at 
p. 363, though a decision on the point 
was unnecessary owing to the existence 
of a deed by which the plaintiffs were 
held bound. 

2 Bonomi v. Buckhouse (1859), E. B. 
& E., 646, affirmed on error sub nom. 
Backhouse v. Bonomi (1861), 9 H. L. O., 


5033 Darley Main Colliery Co. v. 
Mitchell (1886), 11 App. Cas., 127; West 
Leigh Colliery Co., Ltd. v, Tunnicliffe & 
Hampson (1908), App. Cas., 27. 

3 See Kerr on Injunctions, 5th Ed., 
pp. 209, 210. 

4 See infra, Rylands v. Fletcher (1868), 
L. Re, 3 H. L., 330: Acton v. Blundell 
(1843), 12 M. & W., 324, and the other 
eases cited in the same footnote. See 
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But it must not be forgotten that damnum absque injuria 
gives no cause of action.l There must be the wrong done as 
well as the damage sustained. ‘Thus, if a man removes his 
neighbour’s support to which his neighbour has no right in a 
proper and lawful manner and thereby causes him damage, his 
neighbour has no ground of action. But if he be negligent 
in removing such support, and damage be caused to his neigh- 
bour, then the latter has good ground of action as there are 
both damnum and injuriå.? 

The case of Rylands v. Fletcher,’ though not a case relating 
to support, is important as illustrating the principles upon which 
the doctrine of negligence is founded. 

These principles are that where the owner of land uses it, 
without wilfulness or negligence, for any purpose for which it 
may in the ordinary and natural course of the enjoyment. of 
land be used, he will not be liable if the result of such user is to 
cause damage to his neighbour.4 

If, however, he makes of his land a use which is not natural, 
or brings something upon it which was not naturally upon it, 
and is in itself dangerous, and likely to do mischief if not kept 
under proper control, though in so doing there be no personal 
wilfulness or negligence on his part, he is hable for all the damage 
which is occasioned by his acts.5 

The latter proposition, though undoubtedly connected with 
the application of the above-mentioned maxim to the enjoyment 
of property, refers rather to the improper or non-natural use 





also Lyttelton Times Co., Ltd. v. Warners 7C.B., 515 3 Wilson v. Waddell (1876), 
Lid, (1907), App. Cas., 476; Jones v. 2 App. Cas., 95; The Salt Union, Lid, 
Pritchard (1908), 1 Ch., 630; 24 Times v. Brunner, Mond & Co. (1906), 2 K. B., 
TER T309. $22. And if the user is lawful the 


|! Rex v., Pagham Commissioners motive is immaterial, Brad ford Corpora- 


(1828), 8 B. & C., 355; 32.R. R., 406 ; 
Acton v. Blundell (1843), 12 M. & Wa, 
324 (354). 

2 Rex v., Pagham Commissioners 
(1823), 8S B. & C nip 362, 32 R wat p. 
411; cton v. Blundell, ubi sup. 

3 (1868) L. R., 3 I. L., 330. 

4 See also Acton v. Blundell (1843), 12 
M. & W., 324 3 Smith v. Kenrick (1849), 


tion v. Pickles (1895), App. Cas., 587. 

5 See Baird v. Williamson (1863), 15 
C.B.N.S., 376. But tho owner of land 
is not liable for the dangerous or mis- 
chievons acts of another on his land com- 
mitted by suel other for his own 
purposes, Whrtmores (Edenbridge) Ltd. 
v. Stanford (1909), 1 Ch., 427. 


of a man’s property than to negligence in the proper or natural 
use of it, and is consequently outside the scopo of the present 
topic. Incidental reference to if here is necessary only so far 
as it bears on the question of one neighbonr’s lability to another 
for damage to the latter’s building caused by an improper or 
dangerous use of the former’s property, such as, for example, 
the storage of explosive or inflammatory substances. 

The question of neghgence in relation to the removal of Negligence in 
support to buildings is not free from difficulty and uncertainty. enon me 

Out of the decisions bearmg on this subject the following support. 
questions arise :— 

(a) As to whether the person repairing or pulling down 
his own house or excavating on his own ground is 
under any obligation to do more than exercise due 
care, skill, and caution within the limits of lus own 
land, or whether it is his duty under particular 
circumstances to protect lis neighbonr’s house from 
the consequences of the operations ; 

(b) as to whether he is bound to give lis neighbour notice 
of his intention to repair, pull down, or excavate, 
as the case may be, so as to afford his neighbour 
the opportunity of taking the necessary precautions 
against damage ; and 

(c) as to whether the state of knowledge on his part as to 
the existence or method of construction of his neigh- 
bour’s house affects the amount of care, skill, and 
caution to be exercised by him. 

In each case negligence is a question of fact depending 
on all the surrounding circumstances of the case and may be 
rebutted. 

It appears to be an open question as to how far the doctrine 
of neghgence is to apply in cases where a man is doing some- 
thing for the ordinary, convenient, comfortable, or necessary 
enjoyment of his own property, and whether some of the 
precantions which he may take, in so doing, with regard to his 
neighbour, are not to be referred to considerations of neigh- 
bourliness rather than to any legal obligation. 


Jones v. Bird. 


In such cases the extent of his hability would depend on 
the extent of his legal duty, for the question of liability for 
negligence does not arise until it is established that the man 
who has been negligent owed some duty to the person who 
seeks to make him liable for his negligence. A man is entitled 
to be as negligent as he pleases towards the whole world if he 
owes no duty to them.! 

It seems impossible to deduce any fixed rule from the 
authorities, except in one or two special respects, or to state 
any other conclusion than that it is for the Court to decide on 
the particular facts in each case whether there has or has not 
been negligence. 

In Jones v. Bird,? it appeared that a sewer which it became 
necessary for the defendants as Commissioners of sewers to 
repair, passed close to five houses adjomimg that belonging to 
the plaintiff, and that a stack of chimneys belonging to one of 
those houses was built upon the arch of the sewer. In the 
execution of the work it became necessary to rebuild this arch, 
and in order to support the chimneys in the mean time, a 
transom and two upright posts were placed under them m 
order to support them, but without success. The chimneys 
fell, and, in consequence of their fall, the adjoinmg honses in- 
cluding the plamtiff’s house fell also. 

There was no specific notice given to the owner of the house 
fo which the chimneys belonged of their dangerous state, or 
that it would be necessary for him to take them down. But 
there was a general notice to the mhabitants to secure their 
houses whilst the sewer was repairing. 

The questions were whether the defendants had been 
negligent m securing the chimneys as they did, and whether 
they were under any obhgation either to shore up the sur- 
rounding buildings, or to gtve specific notice to the owner of 
the chimneys of their peenhar construction and the danger 
arising from it. 

The Court decided all three questions agamst the defendants, 
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Bayley, J., said: “ Now, the facts are, that the defendants 
“worked under a stack of chimneys, without either properly 
securing them, or giving notice of their danger to the owner 
in order that he might take them down; this was nuproperly 
and negligently working the sewer, for if a party does an act 
which is improper, unless certain previous precautions are 
taken, he may fairly be said to do that act improperly. As to 
the merits of the case it is contended that the defendants are 
protected, if they acted bond fide and to the best of them skill 
and judgment. But that is not enough; they are bound to 
“conduct themselves in a skilful manner.” 

This case goes further than the later authorities on the 
subject of protecting neighbours’ houses and giving notice, 
but if may well be argued that a public sanitary body has a 
higher duty to perform than a private individual as well as 
greater power and liberty in its performance, such as the power 
to go into adjoining houses and the liberty to defray any 
expenses caused thereby out of the rates. 

Peyton v. Mayor of London, decided first, that, as the Peyton v. 
declaration had not charged want of notice of taking down the va a 
defendants’ house as the injury complained of, the action 
could not be maintamed upon the want of such notice supposmy 
that, as a matter of law, the defendants were bound to give notice 
beforchand—a pomt upou which the Court was not called upou 
to express any opnuon; secondly, that as the plaintiff had not 
alleged or proved any right to have his house supported by 
the defendants, he was bound to protect himself by shormg, 
and could not complam that the defendants had neglected to 
do it. l 

It appeared in evidence that both houses were very old 
and decayed, and that this defective condition was known to 
both parties. 

In Walter v. Pfeil,? although it was considered as settled Waller v. 
that the owner of premises adjoining those pulled down must A% ` 
shore up his own and do everything proper for their preservation, 
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yet the omission on his part to do so does uot necessarily 
defeat an action, if the pulling down of the defendant’s house 
is done irregularly and negligently so as to occasion greater 
risk to the plaintiff than in the ordinary course of the per- 
formanee of the work would have been meuwred. 

This ease appears to shew that in similar eircmustances a 
plaintiff's omission to shore up would not necessarily amount 
to contributory negligence. 

Mussey v. Goyder ! shews that a party giving notice to the 
oceupier of the adjoining premises of his intention to pull down 
and remove the foundations of a building on part of the footing 
of one of the walls of whieh one of the walls of such adjoining 
premises rests, is not bound to use more than reasonable and 
ordinary care in the work or in any other way to secure the 
adjoining premises from injury, although from the peculiar 
nature of the soil he may be compelled to lay the foundation 
of his new building several fect deeper than that of the old. 

The ease does not decide that the defendants were bound 
in point of law to give notice, but that having done so and having 
used reasonable and ordinary care in the work, they were not 
liable. 

In Brown v. Windsor, where the plaintiff's house was built 
against the pinc-end wall of the defendant’s house by permission, 
and the defendant more than twenty years afterwards made an 
excavation in a careless and unskilful manner in his own land, 
near bo this pine-end wall, whereby he weakened such wall and 
injured the plaintiffs house, it was held that an action on the 
cause Was mamtamable for the myury, and Garrow, Do said: 
“There ay be cases where a man altering his own premises 
“cannot support his ueighbour’s, and that the support, if 
“necessary, must be supplied elsewhere ; in such case he must 
“sive notico, and then, if any imjury occur, it would not be 
“ oceasioned by the party pulling down, but by the other party 
“ neglecting to take the precaution.” 

This is tho only case on the question of notice na whieh 


ees ne m - —— - — -matae o ia oa ee ee a — = ~ es 


1 (1829) 4 C. & P., 161. 2 (1830) 1 Cr. & Je, 20. 
( ) 


( 179 ) 


notico is made a matter of legal obligation as between private 
individuals, and its effect must be regarded as considerably 
weakened by the later decision in Chadwick v. Trower! 

In Dodd v. Holme? it was found that by reason of the Dodd v. 
negligence of the defendant ni excavating his soil adjoming pe 
the ground upon which the plaintiffs house stood, the said 
house had been mjured, and the Court decided that the defendant 
was lable, and that it was no answer on his part to say that 
the house would have fallen soon independently of the excava- 
tion, as a man has no right to accelerate the fall of his neighbour’s 
house, 

In Chadwick v. Trower,’ above referred to, the facts were Chadwick v. 
that the planitiffs and defendant were owners of adjoining “7°” 
vaults and that the defendant had pwled down his vaults 
without giving notice to the plaintiffs of his intention to do so, 
and that the demolition of the defcndant’s vaults had caused 
injury to the plaintiffs. 

The questions before the Court were, first, whether the 
defendant was bound to give the plaintiffs notice of his intention 
to pull down his vaults, and, secondly, whether he was obliged 
to take such care in pulling down his vaults as that the adjoining 
vault should not be injured, having regard to the fact that 
there was no averment that the defendant had knowledge of 
its existence, or of the nature of its construction. 

In the course of the argument for the plaintiffs Parke, b., 
observed that the duty of giving notice seemed to be one of 
those duties of imperfect obligation which are not enforced by 
the law,4 and in the judgment of the Court which he delivered, 
reversing the judgment of the Court of Common Pleas, he 
sand >; “ The Lord Chief Justice in delivering the judgment of 
“the Court says, ‘There is no allegation in this Court of any 
“© “right of easement in alieno solo, which forms the ground of 
“the plamtitis’ action in the first Court. And, as to the 
“allegation that it was the duty of the defendant to give 
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‘notice to the plaintiffs of his intention to pull down his wall, 
‘if he did not shore up himself, it is objected, and we think 
‘with considerable weight, that no such obligation results, as a 
‘mere inference of law, froin the mere circumstance of the 
`“ juxtaposition of the walls of the defendant and the plaintiffs.’ 
We also thnk it impossible to say that under such circum- 
stances the law imposes upon a party any duty to give his 
neighbour notice. We are inclined to think that the second 
count of the declaration has made the breach of this suppesed 
duty a substantive ground for damage: and the probability 
is that the main damage did result from the want of notice ; 
for it is obvious that, if notice had been given, the plaintiffs 
might have taken precautions to strengthen their vault. 
Inasmuch, therefore, as the damages are given generally 
upon the whole declaration, we think the judgment must 
be corrected and a venire de novo awarded. But supposing 
‘that the improperly pulling down the defendant’s vaults 
and walls may be treated as the substantive cause of action, 
and that the second branch of the argument that has been 
urged on the part of the plaintiffs is well founded (which 
we think 1t is not), then the question arises whether any such 
duty as that which is alleged to have been violated is by law 
cast upon the defendant.” 

After setting out the plaintiffs’ allegations of the duty 
cast on the defendant by reason of the proximity of his premises 
to those of the plaintiffs’, and the alleged breach on the part 
of the defendant, the judgment proceeds: “ The question 
“is whether the law imposes upon the defendant an obligation 
to take such care in pulling down Ins vaults and walls as that 
the adjoining vault should not be injured. Supposing that 
to be so, where the party is cognisant of the existence of 
the vault, we are all of opinion that no such obligation can 
arise Where there is no averment that the defendant had 
‘notice of its existence, for one degree of care would be required 
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‘where no vault exists, but the soil is left in its natural and 
solid state ; another where there is a vault ; and another and 
still greater degreo of caro would be reguired whero tho 
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“adjoining vanlt is of a weak and fragile construction. How is 
“the defendant to ascertain the precise degree of care and 
“caution the law requires of him if he has no notice of the 
“ existence or of the nature of the structure ? ” 

‘We think no such obligation as that alleged exists in the 
‘absence of notice, and, ‘therefore, upon this ground also we 
“think the count is bad; and, consequently, there must be a 
“venire de novo.” 

In Fairbrother v. Bury Rural Sanitary Authority,’ the Fairbrother v. 
plaintiffs house was built in 1874, and the defendants in 1883, ee 
acting under statutory powers, constructed a sewer under the Authority. 
road near the plaintiffs house, which, owmg to the defendants’ 
negligence in the construction of the sewer, was cracked and 
damaged. It was held that although the plaintiff was not en- 
titled to any right of support for his honse by way of easement, 
yet the defendants were bound to use due care in the exercise 
of their powers, and were, therefore, liable for negligence. 

Tf there has been negligence, it is no answer to an action Effect of — 
bronght for damage caused thereby, to plead that the damage T 
has been repaired. damage hefore 

That would be merely evidence in rednetion of damages.? > 

The duty of the adjoining owner while repairing his house Duty of 
has been considered ; it now remains to inquire whether as the aea 
owner of a house he owes his neighbour any legal obligation e i 
to keep it repaired in a lasting and substantial manner. The house. 
answer is in the negative. The only duty of the owner of a 
house, as such, is to keep it m such a state that his neighbour 
may not be injured by its fall.3 

On the question whether a man is responsible for the Liability for 

: l : negligenee of 
negligence of his agent, such as when a contractor is employed contractor. 
to do the particular work required, the conclusion to be drawn 
from the authorities appears to be that one person employing 
another is not lable for his casual or collateral negligence 


nniess the relation of master and servant existed between 
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them,! but that when a man causes something to be done, the 
doing of which casts on hima duty, he cannot avoid the responsi- 
bility of seeing the duty performed by delegating it to a con- 
tractor.? 

He may bargain with the contractor that he shall perform 
the duty and stipulate for an mdemnity from him, if it 1s not 
performed, but he cannot relieve himself from liability to those 
injured by the failure to perform it. 

And it makes no difference whether the duty is imposed 
by the legislature or existed at law.4 

In an action for negligence against an adjommg owner 
where a contractor has been employed, it 1s the usual practice 
to join both employer and contractor as parties defendants, in 
which case the plaintiff, if successful, would be entitled to a 
decree against both of them. 


Part V.—Inasements relating to Party-walls. 


It is thought that this chapter would not be complete with- 
out some reference to the cognate subject of easements relating 
to “ party-walls.” 

In its popular sense a “ party-wall ” usually means the 
dividing wall between two tenements or bnildings,® but the 
precise nature of the easements which are m any given case 
connected with it must depend, to some extent, upon the parti- 
cular meaning assignable m law to the popular term. 

In point of law, the term “ party-wall” has been declared 
to be capable of four different meanings, the last two of which, 


1 Quarman v. Burnett (1846), 6 M. & 
W., 4995; Hole v. Sittingbourne Ry. Co. 
(1861), 6 H. & N., 488; Peekard v. 
Smith (1861), 10 C. BLN.S., 470; Dalton 
v.e nye (1881), 6 App. Gag. at p. 829. 

2 Mole v. Sittingbourne Ry, Co. (1861), 
GIL &N 488; Pickard v. Smith (1867), 
Io G. 43. N. Sa 470; (may ve Pullen 
(iS), 6 B. & N., 9703; Tarry v. Asliton 
(18376) 1 Q. B.D., 314; Dower v. Peute 
(1876) 1 Q. B. 1D., 321; Dalton v. Angus 
(1881), 6 App. Cas. at p. 829; Le Maitre 
v. (aire (1881), TOC Ww, 202; les 
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as they are stated by Fry, J., in Watson v. Gray,! have special 
reference to the present subject. 


That learned judge explains ? that a party-wall, according 


to legal conception, may mean “ first, a wall of which the two 
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‘adjoining owners are tenants ni common, as m Wiltshire v. 


Sidford 3 and Cubitt v. Porter. I think that the judgments 
in those cases shew that that is the most common and the 
primary meaning of the term. In the next place, the term 
may be used to signify a wall divided longitudinally into two 
strips, one belonging to each of the neighbouring owners, as 
in Matts v. Hawkins.” 5 

“Then, thirdly, the term may mean a wall which belongs 
entirely to one of the adjoining owners, but is subject to an 
easement or right in the other to have it maintained as a 
dividing wall between the two tenements. The term is so 
used in some of the Building Acts. Lastly, the term may 


‘designate a wall divided longitudinally into two moieties, 


each moiety being subject to a cross easement in favour of 
the owner of the other moiety.” 

‘ Tn whichever of these senses the term is used some difficulty 
arises. In the case of a longitudinal division between the 
two neighbours, each of them, as was said in Cubitt v. Porter,® 
has a right to pare away one moiety of the wall, and if this 
was done, the moiety of the owner might be of very little use 
to him. Again, if the wall belongs to the adjoming owners 
as tenants in common, it may become the subject of a partition, 
and then exactly the same difficulty would arise. To meet 
this difficulty the fourth meaning of the term ‘ party-wall ’ 
was suggested by the learned anthor of the note to Wiltshire v. 


Sidford.” 7 
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absence of evidence of ownership of a 
party-wall, it is to be presumed that it 
belongs to the adjoining owners as 
tenants in common, Standard Bank of 
British S. America v. Stokes (1908), 9 
Sees: 3, c. in 17 L. J. Ch., 554; 


5 (1813) 5 Taunt., 20. Here the pre- 
sumption of a tenancy in common would 
be excluded. 

© Ubi sup. 
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With reference to the third definition above stated, it is to 
be observed that the easement there mentioned is one which, 
apart from statutory provision, would usually come into exist- 
ence either by express agreement, or by necessary implication 
therefrom, upon a severance of the two tenements, or buildings, 
by the common owner, just as on the grant of one or two buildings 
by the owner of both, the law will presume in favour of the 
grantee all such easements of support and other easements 
as are reasonably necessary for the purposes of the grant.! This 
easement to have the party-wall maintained as a dividing wall 
would amount to very much the same thing as an easement of 
support, but would differ from it in so far as it would impose 
on the owner of the servient tenement a direct duty to maintain 
the party-wall in a necessary condition of repair.? 

In regard to the fourth definition of a party-wall as above 
stated, the cross easements connected therewith would, as in 
the case of the third definition, come into existence either 
by express agreement, or by implication therefrom, upon a 
division of the wall longitudinally into two moieties, the nature 
of such easements varying with the particular circumstances 
in each case.? 

An interesting illustration of a party-wall being divided 
longitudinally into moieties and of the various cross easements 
which may arise in such an event occurs in the case of Jones 
v. Prichards 

The plaintiff and defendant owned adjoming houses divided 





the purpose of providing a remedy by 
an action on the ease for any injury 
which might result to either neighbour 
by the other taking down his own moiety 
of thea wall. 

1 See Jones v. Pritchard (1908), 1Ch., 
630 (635, 636); 24 Times L. R., 309 
(310), and Chap. VI, Part TV, B. 1 (a), 
(by, Bs TIT chip va e ls, 13: (1), 
(2)2C Gy: 

2 This is an instanee of the exception 
to the general rule that the owner of the 
servient tenement is under no obligation 
to repair excepl where he is bound by 
express stipulation or by an easement to 


repair, see supra and Chap. VIII, 
Part Tt; 

3 See Jones v. Pritchard (1908), 1 Ch., 
630; 24 Times L. R., 309. 

1 (1908) 1 Ch., 630; 24 Times L. R., 
309. Another instance of a party-wall 
being apparently so treated occurs in 
Colebeck v. Girdlers Co. (1875), LQ. B. D., 
oot: 45 L. J. Q. B., 225, where theo 
lessees of adjoining houses divided by a 
pariy-wall were each under a covenant 
to repair their respective premises 
including party-walls, but no question 
of cross easements arose in that ease, 


by a party-wall. The plaintiffs house had been built first as 
a detached residence with the party-wall forming its western 
wall and having on the western side thereof fireplaces and 
flues useless for the purposes of the plaintiffs house but capable 
of being used for any adjoining house that might thereafter 
at any time be erected on the western side. The defendant 
being desirous of erecting such a house and of using the fireplaces 
and flues for the purposes thereof when erected, he and the owner 
of the plamtiff’s house entered into an agreement for the sale 
to the defendant of the western half of the western wall of the 
plaintiff's house, such wall being treated as divided from top to 
bottom throughout by a vertical plane in the centre thereof, 
it being the intention of the parties to the agreement that the 
wall should thereafter be a party-wall, owned not in undivided, 
but in divided, moieties by the plaintiff's predecessor m title 
and the defendant respectively. 

For the purpose of considering the mutual rights and 
obligations of the parties the Court treated the agreement as 
having been completed by an actual conveyance to the defendant 
of the western moiety of the party-wall together with the ground 
upon which such western moiety stood. Subsequently the 
defendant erected his house and utilised the fireplaces and flues 
for the purposes of such house, as it was intended by the agree- 
ment that he should. The flue connected with the defendant’s 
drawing-room having become defective by reason of cracks 
which had developed in the surrounding masonry, smoke 
found its way therefrom through the plaintiff's half of the party- 
wall into the plaintiffs drawing-room, and apparently at times 
also into his dining-room, causing damage to his decorations 
and furniture. The plaintiff accordingly brought an action 
for a perpetual injunction to restrain the nuisance. 

The action failed, but the case derives additional interest 
from being one of first impression on the question as to what 
is the precise nature of the easements impliedly granted or 
reserved upon the division of a party-wall into moicties, and 
the judgment of Parker, J., is instructive as elucidating the 
principles upon which such implication proceeds. 
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It may now be stated as a general proposition that if a man 
grant a divided moiety of an outside wall of his own house with 
the intention of making such wall a party-wall between such 
house and an adjoming house to be built by the grantee, the 
law will imply the grant and reservation in favour of the grantor 
and grantee respectively of all such easements as may be 
necessary to effectuate the common intention of the parties 
with regard to the user of the wall, the nature of such easements 
varying with the particular circumstances of each case.! 

“ Thus, if, for example, it is within the contemplation of the 
“parties that the grantee shall support the roof of the house 
“he intends to build upon that moiety of the wall which is 
“comprised in the grant, the other moiety of the wall will be 
“subject to an easement of lateral support for the benefit of 
“the roof when erected ; and similarly the grantee’s moiety of 
“the wall will pass to him snbject to the easement of lateral 
“support for the benefit of the grantor’s roof if supported by 
“This half of the wall.” 2 

So, too, m circumstances similar to those in Jones v. 
Pritchard? there will arise by implied grant and reservation in 
favour of grantee and grantor respectively all such easements 
as are necessary to enable the grantor and grantee each to use 
the flues connected with fireplaces on his side of the wall.4 

Again, either owner of a divided moiety would be entitled 
to execute repairs and do all snch other acts on the property of 
the other owners as would be reasonably necessary to the 
continued enjoyment of the easements.§ 

So, too, m similar circumstances, neither owner would be 
hable to the other, if owmg to natural decay or otherwise his 
moiety of the wall fell into such a condition that the easements 
to Which it was subject became difficult or impossible of exercise, 
for apart from any special local custom or express contract 
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each would be subject to the general rule that the owner of a 
servient tenement is not bound to execute any repairs necessary 
to ensure the enjoyment or convenient enjoyment of the ease- 
ment by the owner of the dominant tenement.! 

Similarly, each must conform to the principle that the 
owner of a servient tenement cannot so deal with it as to render 
the easement over it incapable of being enjoyed, or more difficult 
of enjoyment, by the owner of the dominant tenement.” 

Finally, it may be observed that the primary easement 
which was established in Jones v. Pritchard? was the right 
of the defendant to allow smoke to pass from his fireplace 
into the flue connected therewith, notwithstanding that at 
any point of its passage up the flue it might pass from 
the defendant's moiety into the plaintiff's moiety of the 
fine. 

Subject, however, to any such implied easements the 
respective owners of divided moieties of party-walls are, like 
any other owners of servient tenements, free to deal with 
their respective moieties in any way they please.4 

Where a party-wall is the subject of a tenancy in common, 
according to the first meaning assigned to it m Watson v. 
Gray,® an ouster from the use of the wall by either tenant in 
common of the other will sustain an action for trespass by the 
latter.6 

In special Acts requiring, or relating to, the construction of 
party walls, there is, in the absence of express provision, no 
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24 Times obstruction on it (Watson v. Gray, ubi 
sup.;  Kanakayya v. Narasimhula 
(1896), J. L. R., 19 Mad., 38). But 
either tenant in common may repair 
the party-wall, or pull it down and 
rebuild it with no material alteration 
without being a trespasser, Colebeck v. 
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® (1880) 14 Ch. D.. 192 (194). 

6 Stedman v. Smith (1857), 8 E. & B., 
l: 26 L, J. Q. B., 314; Watson v. Gray, 
ubi sup. Snch as the destruction of the 
wall without rebuilding, or with rebuild- 
ing involving a loss of identity (Stedman 
v. Smith, ubi sup.), or the placing of an 
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presumption that a wall which is a party-wall (as belonging to 
two persons as part owners) up to part of its height, is a party- 
wall for the whole of its height, for a wall may be a party-wall 
up to a certain height, and above that height be the separate 
property of one of the owners.! 

In carrying out building operations, each part-owner is 
hound to see that reasonable precautions are taken to protect 
the wall from mjury, and is under the same liability for 
damage caused to the wall through the negligence of his 
contractor, as in other cases. 


ae p : i 





1 Weston v. Arnold (1873), L. R. 2 Hlughes v. Percival (18383), 8 App. 
S Ch. App., 1054; Drury v. A. © N. Cas., 443, und see supra, Part IV, G. 
elur, Coop. Soe, (1896), 2? Q. B., 271, 
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MISCELLANEOUS HASEMENTS AND MISCELLANEOUS Ricutrs 
NOL AMOUNTING TO HASEMEN'TS. 


Ir is proposed to devote this chapter to an examination of 


those two classes of rights which, by reason of not falling 
within the four well-known classes of easements which formed 
the subject of the last chapter, may be described respectively 
s *“ Miscellancous Easements,’ or “ Rights im the nature of 


Easements,” and as * Misecllancous Rights not amounting to 
Easements.” 


In the former category 16 is intended to deal with those 
easements which are of the character of nuisances, and those 
miscellaneous easements which are not of the character of 
nuisances and comprise easements arising by custom such 
as rights of privacy and of other kinds, and the uo less 
important easements of fishery aud pasturage. 

In the latter category will be discussed rights in gross, 


Acquired by 
prescription, 


Time from 
which pre- 
scription be- 
gins to run, 
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such as public and private rights of way and profits à prendre 
in gross, rights of prospect and other rights which, though 
partaking of the nature of easements, do not amount to 
easements in contemplation of law. 


Part L.—Aiscellaneous Easements, or Rights in the nature 
of Ivasements. 


A.—Easements of the character of nuisances. 

The comfortable and wholesome enjoyment of property 
requires that neighbours should mutually abstain from com- 
mitting injurious, noxious, or offensive, acts, or carrying on 
injurious, or offensive, trades, or occupations, on their respective 
premises. 

In certain circumstances, and under certain conditions, the 
disregard of this necessary canon of property becomes im the 
eye of the law a nuisance,! for which relief may be granted by 
injunction or damages, or both. 

But nuisances may be protected, or, as has been quaintly 
said, “ hallowed ” 2 by prescription. : 

The exercise of a noxious, injurious, or offensive, act, trade, 
or occupation for a period of twenty years will create a 
prescriptive right to the continuance of the nuisance. 

The period of prescription will begin to run, not necessarily 
frou: the time that the particular act, trade, or occupation 
conimenced, but from the time that the nuisance first became 
perceptible as an actionable wrong to the party complaming.4 

And this rule proceeds on the principle that user which 


1 As imstances of such a nuisance, see 
Indian Ikasements Act, s. 7, ill. (b), (c), 
and (f), App. VIIL 

ž Per Vaughan, J., in Bliss v. Irall 
(1835), 5Scott, 500; J Bing, N. C., 183. 

3 Llliotson v. Fectham (1835), 2 Bing. 
N. C., 131; 2 Scott, L74; Bliss v. Hak, 
uhi sup.; Tipping v. St. Helens 
Smelling Co. (1863), 1 B. & N, 605; 
Crump v. Lambert (1867), Ia Re 
3 Eqo, 413; Lurt of Harrington v. 


Derby Corporation (1905), 1 Ch. at 
DE 

4 Flight v. Thomas (1839), URAISI 
590; Murgatroyd v. Robinson (1857), 
TE. & B., 38913 Goldsmith v. Tunbridge 
Wells  Lmprovement Commissioners 
(1866), L. R., 1 Ch. App., 349 ; Sturyes 
v.e Bridgman (1879), 11 Ch. J), 852 ; 
Liverpool Corporation v. LH. Coghill 
i Sons, did. (1918); 1. Ch. 307. 
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is seerct and, therefore, incapable of interruption creates no 
prescriptive right.! 

From this rulo it follows that a man has no right to com- 
plain of a nuisance which has not matured into an casement 
until he is prejudicially affected by it.? Mere prospect of 
injury is not in general sufficient.’ 

It is only in respect of private nuisances that prescriptive 
rights can be acquired. 


No easement arises where the nuisance is a comimol or No easement 
in case of pub- 


lic nuisance. 


public nuisance.4 
And reld v, 


In Weld v. Hornby, Lord Ellenborough observes : 
“however twenty years’ acquiescence may bind parties whose Zormy. 
“private rights only are affected, yet the public have an 
“interest in the suppression of public nuisances, though of 
‘longer standing.” 

And in Rea v. Cross,® the same judge says: “ And is there Rex v. Cross. 
“any doubt that if coaches, on the occasion of a rout, wait 
“an unreasonable length of time in a publie street, and 
“obstruct the transit of His Majesty’s subjects who wish 
“to pass through it on carriages or on foot, the persons 
“who cause and permit such coaches so to wait are guilty of 
“a nuisance? ... The King’s highway is not to be used as a 


“ stable-yard. 


It is immaterial how long the practice may 








1 Sturges v. Bridgman; Liverpool 
Corporation v. H. Coghill & Sons, 
Ltd., ubi sup. 

* See cases mentioned in note + on 
last page, and Kerr on Injunctions, 5th 
Ed., p. 157. 

3 Kerr on Injunctions, ubi sup, ; and 
sce Att.-Genl. v, Council of Borough of 
Birmingham (1858), 4 K. & J., 528. 
But the Court may, by virtue of its 
jurisdiction to restrain acts which, 
when completed, result in a ground of 
action, interfere before any actual 
nuisance has been committed, when 
it is satisfied that the act complained 
of will inevitably result in a nuisance, 
see Kerr on Injunctions, ubi sup. 
and Altt.-Genl. v. Corporation of 


P.B. 


Manchester (1893), 2 Ch., 573 Att- 
Genl. v. Corporation of Nottingham 
(1904), 1 Ch., 673; Bindu Bashint 
Chowdhrant v. Jahnabi Chowdhrane 
(1896), LE. R., 24 Cal, 260; Lakshinz 
Narain Banerjee v. Tara Prosannea 
Banerjee (1904), I. L. R., 31 Cal., 
944: Cangabai v. Purshotam Atmaram 
(1907), I. L. R., 32 Bom., 146. 

4 Weld v. Hornby (1806), 7 East.. 
195: hex v. Cross (1812), 3 Camp.. 
225; <Alt.-Genl. v. Corporation of 
Barnsley (1874), 9 W. N., 37; Muni. 
cipal Commissioners of Suburbs of 
Calcutta v. Mahomed Ali (1871), 
TBT TU R. 199. 

5 (1806) 7 East, at p. 199. 

6 (1812) 3 Camp. at p. 226, 
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“have prevailed, for no length of time will legitimate a 
“ nuisance,” 1 

Mention may be made of the following easements of the 
character of nuisances :— 

(1) Easements to pollute or taint air. 

(2) Easements to pollute or taint water.’ 

(3) Easements of noise or vibration.4 

It may be useful at this stage to state brietly the principles 
by which the Courts are guided in judging what constitutes 
an actionable nuisance—that is, a nuisance unfortitied by 
easement, and in granting relief therefor. 

‘These principles may be conveniently grouped under the 
respective headings of (1) Interference with comfort, (2) Injury 
to health, (3) Injury to property. 

(1) Interference with comfort.—The question whether the 
Court will restrain a nuisance productive of nothing more 
than sensible personal discomfort must depend on the object 
and duration of the alleged nuisance and the circumstances 
of the locality where it occurs, and on pre-existing conditions ; in 
each ease this is a question of degree and of fact.6 

Neighbourliness and expediency require a certain degree of 
mutual forbearance, otherwise the business of life and the 
reasonable enjoyment of property would be impossible. 
Thus, it has been said that “ the law, in judging what consti- 
“tutes a nuisance, does take imto consideration both the 
“ object and duration of that which is said to constitute the 
“ nuisance.” 7 


amet 





1 J.e. a public nuisance. natural rights im general and in par- 
See L Wey Act, s; 7. ill. (L), App. ew, ticular; in Chap. V. 
und Chap, 111, Part 1. 6 St. Helews Smelting Co. v. Tipping 


* See 1, E Net, s. 7, ill. (f) App. (1865), 11 H. L. C., 6925; 35 Co EUN 
VIL, and Chap. 111, Part wit, F (1). B., 66; and see Munieipal Commis- 

4 See Mlliotson v. Feetham (1835), 2 sioners of Suburbs of Calcutta v. 
Bing, N. C, I34; 2 Scott, 174; Mahomed Ali (1871), 7 B. L. R., 499 
Soltau v. De Held (1851), 2 Sim. (508); Harrison v. Southwark and 
N. K., 133; Crump v. Lambert (1867), Vaurhall Water Co. (1891), 2 Ch., 
I. Ro 3 Eq., 1143; Sturges v. Bridg- 409; Polsue Alfiert Ltd. v. Rushmer 
nuta (1879), 1E Ch. Dig $52: 1. Is. (1907) app. Cas., 11. 
Act, s. 7, ill. (c), App. V4IT. T Per Vaughan Williams, J., iu 

5 See this subject Turther treated in  Marrison v. Southwark and Vauxhall 
connection with the disturbance of Water Co., ubi sup. ut p. 414. 
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If a man lives in a town he must subinit to the discomfort 
arising from those operations which may be carried on in his 
immediate locality and which are actually necessary for trade 
and commerce, and also for the enjoyment of property, and 
for the benefit of the inhabitants of the town and the public at 
large.t 

And he must also to a considerable extent put up with 
such discomforts, as noises and odours, which are inseparable 
from his neighbourhood and condition of life.2 

On the other hand, when these considerations are not 
present or do not apply, the Court will restrain a nuisance 
productive of material discomfort, whether such nuisance takes 
the form of smoke unaccompanied by noise or noxious vapours, 
noise alone,‘ or of offensive vapours not injurious to health,5 
or of vibration.® 

(2) Injury to health.—Where there is material injury to health For injury to 
the Court will always restrain the continuance of a nuisance.? et 

And it is no answer that the public are benetited by the 
carrying on of the particular act or trade,§ or that the person 
carrying it on derives no profit from it.® 





1 St. Helen's Smelting Co. v. Tipping, 315; 20 L. J. Ch., 433; Crump v. 


ubi sup. ; -and see Municipal Commis- 
sioners of Suburbs of Calcutta v. 
Mahomed Ali, ubi sup. at p. 509. 

2 Ball v. Ray (1873), L. R., 8 Ch. 
App., 467, 471; Bat Bhialji v. 
Pirojshaw Jivanji (1915), 1. L. R., 40 
Bom., 401. It is of course otherwise 
when the noises are unusual and cause 
material discomfort, Ball v. Ray, 
ubi sup. 

3 Crump v. Lambert (1867), L. R., 3 
Eq., 409; Salvin v. North Brancepeth 
Coal Co. (1874), L. R., 9 Ch. App., 
705; Land Mortgage Bank of India v. 
Ahmedbhoy (1883), I. L. R., 8 Bom.,p. 54. 

4 Elliotson v. Feetham, ubi sup. ; 
Soltau v. De Held, ubit sup. ; Crump 
v. Lambert, ubt sup.; Broder v. 
Saillard (1876), 2 Ch. D., 692; Land 
Mortyage Bank of India v. Ahinedbhoy, 
ube sup. 

5 Walter v. Selfe (1851), 4 De U. & S., 


Lambert, ubt sup. 

6 Colwell v. St. Pancras Borough 
Council (1904), 1 Ch., 707. 

? Stockport Waterworks Co. v. Potter 
(1864), 3°. & C., 300; Goldsmid v. 
Tunbridge Wells Improvement Com- 
missioners (1866), L. R., 1 Ch. App., 
349; <Att.-Genl. v. Mayor of Basing- 
stoke (1876), 45 L. J. Ch., 728, and see 
Municipal Commissioners of Suburbs 
of Caleutta v. Mahomed Ali, ubt sup ; 
Bai Bhicalji v. Pirojshaw Jivaljr 
(1915), I. L. R., 40 Bom. 401. But 
where the nuisance affects merely the 
comforts of life, damages may often 
be a sufficient remedy, ibid. 

8 Stockport Waterworks Co. v. Potter, 
ubi sup. ; and see Alt.-Genl. v. Council 
of Borough of Birmingham (1858), 
4 K. & J., 528. 

9 Att.-Genl. v. Mayor of Basingstoke, 
ubi sup. 
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(3) Injury to property.—Material injury to a man’s property 
caused by the carrying on of another's trade or occupation 
gives rise to a very different consideration from that which 
arises in the case of mere personal discomfort. he sub- 
mission required from persons living in socicty to that amount 
of discomfort which may be necessary for the legitimate and 
free exercise of the trade of their neighbours, would not apply 
to circumstances the immediate result of which is sensible 
injury to the value of property.! 

Where there is material injury to property the Court will 
always grant relief.2 
Specific Relief In India, the nature of the relief to be granted for an 
Act and Civil actionable nuisance is governed by the provisious of the 


For injury to 
property. 


Procedure i o ; oer j 
Code. Specific Relief Act 3 and the Civil Procedure Code.t 
ae The principles upon which those provisions rest are drawn 


from English sources,® and may be shortly stated as follows :— 

1. The Court will not grant an mjunetion where the injury 
is merely temporary or trifling, but will do so in cases where 
the injury is permanent and serious.® | 

2. In determining whether the injury is serious or not, 
regard must be had to all the consequences that flow from it, 
not merely as to the comfort or convenience of the occupier, 
but also as to the effect of the nuisance upon the value of the 
estate and upon the prospect of dealing with it to advantage.? 
3. Injury rendering property materially unsuitable for 





anaa- eee — | 


1 St. Helens Smelting Co. v. Tipping, 
ubi sup, ; and see Municipal Commis- 
stoners of Suburbs of Calcutta v 
Mahomed Ali, ubi sup. 

2 Ibid., and see Land Mortgaye Bank 
of India v. Ahmedbhoy (1883), L L. R., 
S Bom sos wad vy. fin (1873), . i, 
8 Ch. App., 467, 

3 Act I of 1877, ss. 52-57, App. V. 

4 Act V of 1908, Order XNXNXIN, 
rules 1-5, App. X. 

b5 Land Mortgage Bank of India v. 
Ahmedbhoy, ubi sup. 

6 Goldsmid v. Tunbridge Wells Im- 
provement Commissioners (1866), L. R., 
l Ch. App., 3495; Lillywhite v, Trimmer 


(1867), 36 L. J. Ch., 520r 
Gee (1870), L. R., 10 Kq., 138153 set. 
Genl. v. Mayor of Basingstoke (1876), 
J5 L. dJ. Ch., 728, and see Land Mort- 
gage Bank of India v. Admedbhoy, 
ube sup.; Colwell v, St. Paneras 
Borough Couned (1901), 2 Ch., 707. 

7 Goldsmid v. Tunbridge Wells Im- 
provement Commissioners ; Att.-Gend, v. 
Gee; Land Mortgage Dank of India v. 
slhinedbloy, ubi sup. But query 
whether depreciation in value is in 
itself a ground of action, Colwell v. 
St. Pancras Borough Couneil, ubi 
sup. at p. 711. 


the purpose to which it is applied, or lessening considerably 
the enjoyment its owner derives from it, will be relieved by 
injunction and not by damages,! provided always that the 
nuisance is one which it is possible to remove.? 

4. Although the mere apprehension of a nuisance is not 
in general a ground for the interference of the Court,? yet 
if some degree of present nuisance exists, the Court will take 
into account its probable continuance and increase.4 

5. The balanee of convenience must be considered where 
the circumstances of the case demand it. Relef by way of 
injunction will not be granted where the exigencies of the case 
are altogether disproportionate to the consequences that would 
result to the defendant or other persons from the granting of 
such rehef.® 

6. If the case be one where scientific or expert evidence is 
given, the Court ought mainly to rely upon the facts which are 
proved and not upon the conclusions drawn from scientific 
investigations however valuable they may be in aid, or 
in explanation and qualification, of the facts which are 
proved.® 

7. Acquiescence 7 in the nuisance, or undue and mislead- 
ing delay in bringing the action,® will deprive the plaintiff of 
his remedy. 

For the Court to refuse relief on the ground of acquiescence 


- — = a — — - — +--+ —~ — — -— 





1 See Land Mortgage Bank of India v. 
Ahmedbhoy, ubi sup. at p. 67, and the 
cases there collected. 

2 See Att.-Genl. v. Colney Hatch 
Lunatic Asylum (1868), L. R., 4 Ch. 
App., pp. 154, 157. 

3 See supra, 

4 Goldsmid v. Tunbridge Wells Im- 
provement Commissioners, ubi sup; 
Land Mortyage Bank of India v. 
Akmedbhoy, ubi sup. at p. 66. 

5 St. Helens Smelting Co. v. 
Tepig (1865), 11 M. L. C. at p. 644; 
Lillywhite v. Trimmer (1867), 36 L. J. 
Ch., 580; Att.-Genl. v. Guardians of 
Poor of Union of Dorking (1881), 
20C D 595. 


6 Goldsmid v. Tunbridge Wells Im- 
provement Commissioners, ubi sup. ; 
and see <Att.-Genl. v. Corporation of 
Nottingham (1904), 1 Ch., 673, 678, 
684; Liverpool Corporation v. H. Cog- 
hall & Sons, Ltd. (1918), 1 Ch. 307. 

1 De Bussche v. Alt. (1878), 8 Ch. D., 
p- 314. Jbid., as to what constitutes 
“ acquiescence.” 

8 See Johnson v. Wyatt (1863), 2 De 
G. J. & 5., 18; Hogg v. Scott (1374), L. 
R., IS Eq., 444; Land Mortgage 
Bank of India v. Ahmedbhoy, ubi sup. 
at p. 85. And see further on the 
subject of acquiescence and laches, 
Chap. IX, Part If, B, and Chap. XI, 
Part TIT (4) (b) and (c) L D. 
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a much stronger case requires to be made out at the hearing 
than on an interlocutory application.1 

S. If the circumstances of the case require it, both 
injunction and damages may be awarded together under the 
Specitic Relief Act.? 

9. The injunction granted should be directed to restraining 
not only the particular act complained of, but also the use of 
the subject of the nuisance in any other manner so as to cause 
damage or material discomfort and annoyance to the plaintiff. 

10. It is in the discretion of the Court to grant an 
injunction where it is necessary to prevent a multiplicity of 
judicial proceedings, and the exercise of this discretion is called 
for in cases where a man in order to assert his right would, 
unless relieved by injunction, be obhged to bring a series of 
actions for every additional and necessarily recurring injury or 
annoyance that he might sustain.’ 

The general principles upon which the Court should act in 
ree deciding whether it will grant an injunction or award damages 
Shelfer v. Cily are concisely summarised by A. L. Smith, L.J., in Shelfer v. 
eet oaie City of London Llectric Lighting Co.,6 when he says: “ In my 
ing Co. ‘opinion it may be stated as a good working rule that (1) if 

‘the injury to the plaintiffs legal rights is small, (2) and is 
‘one which is capable of being estimated in money, (3) and 
“as one which ean be adequately compensated by a small 
“money payment, (4) and the case is one in which it would 
‘be oppressive to the defendant to grant an injunction, then 
“ damages in substitution for an injunction may be given.” 


General prin- 


1 Johnson v. Wyatt; Hogg v. Scott, W. R. (Eng.), 805}; Goose v. Bedford 


ubi sup. ; and see Att.-Genl. v. Colney 
Hatch Lunatic Asylum (1868), L. R., 
4 Ch. App., p. 160. These cases shew 
that mere delay in bringing the action 
is not sufficient per se to defeat the 
right to relief. And see further: 
Chap. XT, Part 117, (4) (b). 

° Land Mortgage Bank of India v. 
Ahmedbhoy, ubi sup. 


3 Fleming v. llislop (1886), Tt App, 


Cas., 686; and see Walter v. Selfe 
(1851), 201. J. CM., Bases 4 De Ci. & a, 
315; Loskell v. Whitworth (1871), 19 


(1873), 20 W. RR. CERE) tuo: 

4 Specific Relicf Act, s. 54 (e), App, 
Ane 

5 Att.-Genl. v. Council of Borough of 
Birmingham (1858), 4 K. & J., 628 
(546) § Grand Junetion Canal Co. v. 
Shugar (1871), L. R., 6 Ch. App., 483; 
Clowes v. Staffordshire Potteries Water- 
works Co. (1872), L. R, 8 Ch. App., 
125 (142); Land Mortgage Bank of 
India v. Ahmedbhoy (1883), I. L. R. 
8 Bom., 35 (68). 
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It should be observed that where ihe party complaining When plaintiff 
has proved his right to an injunction against a nuisance, it is Tce 
no part of the duty of the Court to inquire in what way the defendant not 
party committing the nuisance can best remove it. The plain- ees ene 
tiff is entitled to an injunction at once unless the removal of the under special 
nuisance is physically impossible, and it is for the defendant to stances. 
find his way out of the difficulty irrespective of the inconvenience 
or expense to which he may be subjected.! 

In special circumstances, where the difficulty of removing 
the nuisance is very great, the Court will suspend the operation 
of the injunction for a period with liberty to the defendant to 
apply for an extension of time.? 

Liability for the creation, or continuance, of a nuisance Who are liable 
depends upon the obligation of the defendant to prevent ox 10"? nuisance. 
remove it. Jf there is no such obligation or duty on his part 
he is not liable for the nuisance. 

The existence of such obligation or duty makes the 
person continuing the nuisance as liable as the person 
creating it.4 

But no liability for the continuance of a nuisance arises 
if there is no evidence that it was sanctioned, approved, 
or adopted by the defendant or that he derived benefit 
from it.5 

Nor is there any liability for a nuisance the real cause 
of which lies in some existing state of things on the plaintiff's 
land, or in something which the plaintiff has himself done on 
his land.® 

The plea that the nuisance commenced before the party Untenable 


ae : Ta E . leas, 
complaining of it came in its way is no legal justification of the ! 








1 Ait.-Genl. v. Colney Hatch Lunatic, Greenwell v. Low Beechburn Coal Co. 
Asylum (1868), L. R., 4 Ch. App., 146. (1897), 2 Q. B., 165; Hall v. Duke of 
2 Ibid.; and see Goldsmid v. Norfolk (1900), 2 Ch., 493. 


Tunbridge Wells Improvement Com- 4 Broder v. Saillard (1876), 2 Ch. D., 

missioners (1865), L. R., 1 Eq., 161; 692, 

CER- | Ch. App- 349. 5 Saxby v. Manchester aud Sheffield 
Saree ey. Pemey (1834), lAd. & E., Wy. Co. (1869), LLR. +C. P., 198. 

822; 40 R. R., 4445 Todd y. Flight 6 Chastey v. Ackland (1895), 2 Ch., 


(ist0), 9 C. B. N. S.. 377; Pretty v, 589. 
Bickmore (1873), L. R, S C. P., 401; 


Duties, re- 
sponsibilities, 
and liabilities 
of public 
bodies in rela- 
tion to nuis- 
ances, 


Alt.-Genl. v. 
Council of 
Borough of 
Birmingham, 


( 200 ) 


wrong.! Nor is the plea tenable that if a third person had 
done his duty the nuisance would not have arisen,’ or that the 
nuisance gives a countervailing advantage to the injured party.3 

If the result of the nuisance be to canse injury to health 
or property, the plea that the business out of which the 
nuisance arose is being carried on in a suitable locality is 
unsustainable.4 

The present subject would not be complete without some 
reference to the rights, duties, and liabilities of pubhe bodies, 
such as Municipalities and Local Boards in India, in relation 
to nuisances. 

It occasionally happens that nuisances are created by 
public bodies in the sanitation, or attempted sanitation, of 
some particular locality, or in the performance of other 
municipal work, and questions commonly arise in such cases 
as to the duties and responsibilities of these public functionaries 
to the general body of ratepayers on the one side, and their 
liabilities to the injured party on the other. 

In Attorney-General v. Council of Borough of Birmingham, 
the plaintiff and relator was the owner of a large estate through 
which, and on either side of which, flowed a river which some 
miles above the plaintiff's estate jomed another river. Into 
this latter river, at different points, the drainage of the town of 
Birmingham and its neighbourhood passed by means of various 
small sewers, and the sewage, owing to the distance which it 
had to travel and to its flowing through a variety of small 
outlets, became gradually purified by filtration before reaching 
the plaintiff's estate and had perceptibly no effect upon the 
waters of the former river which were comparatively pure and 
clear, were well filled with fish, and from time immemorial 


1 Pliss v. [all (1838), 5 Scott, 500; 
4 Bing, N. C., 183; Municipal Com- 
missioners of Suburbs of Calcutta v. 
Mahomed Ali (1871), 7 B. L. Re at 
p. 508, 





Lodge Holes Colliery Co., Ltd, (1907), 
1 K. B., 78 (91). 

1 St. Helen's Smelting Co. v. Tipping 
(1865), 11 M. L. C., 642; Munietpal 
Commissioners of Suburbs of Calcutta v. 


a Mice v. Scott (190), 1 K. B., 
401. 

I Rer v, Ward (1836), 4 Ad. & E. 
A813; Wednesbury Corporation v. The 


Mahomed Ali (1871), 7 B. L. R. at 
p. 509. 
5 (1858) f Ie & Des DAS. 
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had been used hy the proprietors of land along the river for 
brewing, and for agricultural and domestic purposes. 

By a local Act the defendants were empowered effectually 
to dram the town of Birmingham, and, in the professed dis- 
charge of such powers, they constructed a large main sewer 
through which the whole, or by far the greater portion, of the 
sewage of the town of Birmingham and its neighbourhood was 
emptied and discharged into the former river, by which means 
a very considerable additional area of sewage, as compared 
with the old system, was carried off from the town and its 
neighbourhood. 

The result of the new system of sewage was to cause 
so serious a pollution of the water of the former river that fish 
could no longer live there, cattle could no longer drink of the 
water, and sheep could no longer be washed there. 

In granting relief to the plaintiff by interim injunction, 
the Court arrived at the following conclusions :— 

1. That pubhe works ordered by legislative enactment 
must be so executed as not to interfere with the private rights 
of individuals ; ! and that in deciding on the right of a single 
proprietor to an injunction to restrain such interference, the 
circumstance that a vast population will suffer unless his rights 
are invaded is one which the Court cannot take into con- 
sideration.” 

2. That in such circumstances it is not the function of the 
Court to sit as a committee for publie safety, but to interpret 
what powers have been given to the defendants, and to decide 
what the rights of private individuals are, and whether such 
rights have been infringed. 

3. That the defendants were not justified in so carrying 
out the operations required of them as to produce the results 
complained of by the plaintiff. 





1 And see Alt.-Genl. v. Dorking 2 But see infra, Att,-Genl. v. Dorking 
Union, ubi sup. at p. 609: Earl of Union (1882), 20 Ch. D., 595, for the 
Harrington v. Derby Corporation (1905), circumstances under which the Court 
l Ch. at p. 222; Bai Bhicalji v. willbe justified in refusing an injunction 
Pirojshaw Jivanji (1915), I. L. R., on the principle of the balance of 
40 Bom., 401. convenience, 


Att.-Genl. v. 
Colney Hatch 
Lunatic 
Asylum, 


Alt.-Genl, v. 
Mayor of 
Basingstoke, 


All.-Genl. v. 
Cuardians of 
Poor of Union 
of Dorking. 
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4. That assuming the inhabitants of Birmingham to have 
possessed the right, before the passing of the Act in question, 
to drain their houses into the former river, such circumstance 
would not authorise the defendants to employ a new system 
of drainage causing injury to the plaintiff. 

In Attorney-General v. Colney Hatch Lunatic Asylum ! it 
was decided that it is the duty of the Court in each case to 
determine what powers have been given to public bodies by 
the particular enactment under which they profess to act, and 
to see that those functions are duly administered, and that 
unless the act done causing the nuisance was absolutely 
necessary for the purpose of the object of the enactment 
and clearly provided for by the legislature, the public body 
doing such act is responsible for the injury resulting 
therefrom. 

In such a case it is no answer to an information at the 
relation of a Local Board of Health to abate a nuisance arising 
from sewage, that the Board of Health has power itself to 
remedy the evil by making sewers; because it is the duty 
of the Board to prevent a nuisance arising im its district 
instead of putting the ratepayers to the expense of additional 
works. 

In Attorney-General and Dommes v. The Mayor of Basing- 
stole,? it was held that a corporation which suffered sewage to 
continue to run from a drain in the town into the plaintiff's 
canal, and thereby created a nuisance, and caused damage to 
the plaintiff, was liable to be restrained by injunction from 
continuing such nuisance and damage, and that the plea that 
the defendants derived no profit from the works causing the 
nuisance was no answer to the plaintiffs case. 

Attorney-General v. Guardians of Poor of Union of Dork- 
ing 3 is an important case. 

The information and action were brought by the owner of 
a house and grounds in the parish of Dorking for the purpose 


1 (1868) L. Rọ," Ch. Appas 146. 3 (1882) 20 Ch. D., 59A. 
2 (1576) @5 L, W Ch., 726. 


( 203 ) 


of restraining the defendants, as the local authority under the 
Pubhe Health Act, 1875, from causing or permitting the sewage 
from the town of Dorking, other than sewage so conveyed by 
prescriptive right before the commencement of the action, to 
flow in an impurified state into the brook which bounded the 
plaintiff's land so as to create a nuisance. 

It was alleged in the statement of claim that the sewage 
of the town which drained into the aforesaid brook had greatly 
increased by reason of the growth of the town, and was 
becoming more and more of a nuisance and an injury to the 
neighbourhood and to the plaintiff himself and his family ; 
that the defendants were using sewers, drains, and outfalls 
connected with the town for the purpose of conveying sewage 
into the said brook without such sewage being punied or 
freed from foul matter; that the principal sewers were vested 
in the defendants, and that new buildings were continually 
erected in the town, and new drains from them were con- 
nected with the sewers vested in the defendants, so that the 
quantity of filthy sewage was continually increased ; and that 
the persons by whom such connections were made had not 
acquired any prescriptive right to drain into the sewers; that 
the defendants had made bye-laws obliging persons building 
new houses to connect their drains with the sewers and for- 
bidding them to drain into cesspools ; and that the defendants 
had attempted to carry out a scheme for constituting a umted 
district for dealing with sewage which had proved abortive, 
and were taking no other measures to remedy the nuisance 
and injury complained of. 

The defendants denied the nuisance; they asserted that 
the principal sewers had been made and used for at least 
twenty-four years, and long before the plaintiff came to reside 
in his house; that the sewers were not vested in them but in 
the Highway Board; that they had not used or made any 
sewers, drains, or outfalls connected with the town of Dorking, 
and that they had no power to prevent owners of houses from 
making connections with the public sewers or using the 
sewers; and that the bye-law directing builders to make a 
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connection with the sewers had not been, and would not be, 
acted upon until some proper scheme of drainage had been com- 
pleted. They stated the efforts they had made and were making 
to constitute a system of dramage, and alleged that a scheme 
for such purpose was before the Local Government Board. 

It was found that the defendants, in order to construct a 
new system of drainage, which 1s what they had to do, and 
what they imtended to do when they could, were obliged to 
acquire land, and that they had endeavoured to acquire land, 
but had not been suceessful. 

The Appeal Court, in affirming the order of Hall, V.C., 
dismissing the information and action with costs, decided as 
follows :— 

(1) A Local Samtary Authority in whom the sewers are 
vested have only a hmited ownership in them.! This does not 
sive them the right to stop up the sewers and thereby cause 
a serious nuisance to the mhabitants of the district whose 
drainage it is their duty to protect and perfect.? 

(2) Such limited ownership carries with it a limited 
responsibility, and although, perhaps, the Local Sanitary 
Authority might obtain an mjunetion to restrain persons from 
using the sewers who had no right to do so, a landowner com- 
plaining of the nuisance cannot bring an action against them 
for not doing so; because an action cannot be maimtamed 
either at law or m equity to compel a person to bring an action 
for the purpose of restraining a nuisance which he cannot 
himself prevent. 

Misfeasance (3) The remedy against a publie body for nuisance pro- 

A nonfeas- eceds upon the ground of misfeasance (or the active and 
unanthorised commission of a nuisance) as distinguished from 
nonfeasance (or the passive aeqmescence in the continuation 
of a previously existing nuisance).4 


1 See also Marl of Harrington v. 4 Att.-Genl. v. Dorking Union, ubi 
Derby Corporation (1905), 1 Ch, 205 sup at p. 609; Marl of Harrington v. 
(220). Derby Corporation, ubi sup, at pp. 205, 

2 Ihid. 293, G24, 2825: Mamire v. Livagpoct 

3 See also Marl of Ilarrington v. Corporation (1905), L Ww. B., 767 


Derby Corporation, ubi sup. 
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(4) If the Local Sanitary Authority are neglecting their Remedy by 
duties in providing a sufficient sanitary scheme for the remus. 
neighbourhood the remedy of the aggrieved landowner is 
by mandamus. 

(5) In dealing with the question of granting an injunction Balance of 
to restrain the continuance of an existing state of things which CCEymence 
can otherwise only be stopped by the exercise of parliamentary 
powers, the Court, in exercising what is a very delicate juris- 
diction, must always consider the balance of convenience. 

In such a case it would not be right to grant an injunction 
the effect of which would be to cause a most serious injury to 
a town or district and its inhabitants. 

When, conversely to the cases above considered, the Rights and 

ah Oe duty of public 
general body of ratepayers becomes the injured party by pody as 
reason of damage done to property vested in the Local trustees for 
Authority, the latter as trustee for the former of the damaged AR 
property, and of all rights and amenities incident thereto, is 
entitled as against the wrongdoer, and bound in its capacity as 
trustee, if the proper discharge of its duty to the ratepayers so 
requires, and in the absence of mala fides, to insist on the full 
legal remedy.! 
And where the Legislature has imvested a public body Discretion of 
l public body, 
with powers for a particular purpose and has given it a dis- pow to be 
cretion in the manner of exercising such powers, the Court exercised. 
will not interfere with such discretion so long as it is exercised 
bond fide and reasonably, and relates to something which is 
within the limits of the authority conferred.? 
An injunction is not the only remedy for breach of a statute Injunetion 


t tl ] 
by a public body, and the plaintiff in such a case is not entitled re ae 


against a 


to an injunction as of right. 
publie body. 





1 Wednesbury Corporation v. Lodge mining operations, Lodge Holes Colliery 


Holes Colliery Co., Ltd. (1907), 1 Co., Ltd. v. Wednesbury Corporation 
K. B., 78. This principle is not 
affected by the decision of the House 
of Lords in the same case, reversing 
the Court of Appeal, on the question 
of the measure of damages for sub- 
sidence caused to a highway by 


(1908), App. Cas. 323, as to which, 
see infra, Part II, A (2). 

2 Westminster Corporation v. London 
and aN. iy. Co. (1905), App. Cas. 
426. 


Difference 
between cus- 
tom and pre- 
scription, 
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Though, in such an action, a remedy by damages would be 
impossible, there is a remedy by declaration as well as by 
injunction, and an injunction, if granted, may be suspended, or 
in licu of injunction liberty may be given to apply. The right 
to an injunction is not absolute.! 


B.—Easement not of the Character of Nuisances. 


These may be divided into the following classes :— 

(1) Easements arising by Custom. (2) Lasements of [fishery 
in England. (8) Easements of Fishery in India. (4) Ease- 
ments of Pasturage. (5) Lasements relating to fences, and (6) 
Other Miscellaneous Lasements. 


(1) Hasements arising by Custom. 


Instances have already been given of these easements." 
Here it will be sufficient to notice their peculiar characteristics. 

The acquisition of an easement by virtue of a custom 
differs from the acquisition of an easement by prescription in 
that prescription belongs only to the individual, whereas custom 
must appertain to many as a class.3 i 

Upon this distinction are founded the rules (a) that profits 
à prendre may be acquired by prescription by the individual 
but not by a class such as the inhabitants of a village or 
parish, or by the public, and (b) that a profit à prendre cannot 
be acquired by custom, since in the one ease the prescription, 
and in the other ease the custom, would be void for unreason- 
ableness as tending to the entire destruction of the property.4 





oe n ara 


1 Att.-Genl, v. Birmingham, Tame (1580), 13, 194; Gateward’s case (1607), 
and Rea District Drainage Board 6 Rep. 59b; Grimstead v. Marlowe 
(1910), 1 Ch. 48, per Farwell, L.J.. (1792), 4 T. R., 717; Dleweit 
at. pp. 59, 60. Tregonning (1835), 3 A. & E., 554; 

2 See Chap. l, Part T. Bland v. Lipscombe (1854), 4 E. & RB., 

3 Abbot vy. Weckly (1677), 1 Lev., 176;  7l3n.; Race v. Ward (1858), 4 I. & 
Mounsey v. Ismay (1865), 3 1. & C, B., p 705; Lord Rivers v. .ldams 
i650 ae |. Js, isneli, 2; aie wee (1575), 3 Exch. D., 3615 eae 
Brocklebank v. Thompson (1903), 2 lexch., 47; Luckmecput Singh v. 
Ch., 344. Sadaulla Nushyo (1552), L. L. Ra, 9 Cal., 

4 Wiliams on Rights of Common 698; Tilbury v. Silva (1890), 45 Ch. D., 
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In Gateward’s case ! it was said, “another difference wag Guleward’s 
“taken, and agreed, between a prescription which always is “°* 
“alleged in the person, and a custom, which always ought to 
“ be alleged in the law ; for every proscription ought to have by 
“common intendment a lawful beginning, but otherwise it is 
“of a custom; for that ought to be reasonable, ex cerld causa 
“ rationabili (as Littleton saith) usitata, but need not be intended 
“ to have a lawful beginning.” 2 

Thus, the custom by virtue of which an casement is claimed Custom must 
must be reasonable and certain, otherwise no casement will be Pe reasonable 


; and certain. 
acquired.’ 











98; Lord Fitzhardinge v. Purcell 
(1908), 2 Ch., 139; Lord Chesterfield v, 
Harris (1908), 2 Uh. 397 (408) (411) 
(412); (1911), A. ©. 623 (631) (638). 
But the inhabitants of a borough, 
though not themselves burgesses, may 
claim a prescriptive profit & prendre 
through the Corporation of their 
borough under its corporate title, 
Boteler v. Bristow, Year Book, 15 
Ed., 4, 29b., 32b.; White v. Coleman, 
Freen 134; 3 Keb. 247 cited in 
Goodman v. Mayor of Saltash (1882), 
7 App. Cas. at pp. 660, 664. In 
Goodman v. Mayor of Saltash (1882), 
7 App. Cas., 633, where two of the 
free inhabitants of ancient tenements 
in the Borough of Saltash claimed 
agamst the Corporation a right of 
dredging for oysters and the usage 
was shewn to have existed as of right 
and without interruption in such «a 
manner as would support a claim by 
prescription, the rule laid down in 
Gateward’s case was got over by 
presuming a legal origin to have arisen 
out of asupposed grant to the Corpora- 
tion in trust for the free inhabitants of 
ancient tenements within the Borough. 
But the principle of Goodman v. 
Mayor of Saltash cannot be inveked in 
aid of a right which the law dees not 
allow, Harris v. Lord Chesterficld 
(1911), A. C. at pp. 627, 631, 639. 
In India, though profits & prendre are 
easements tuider the Indian Limitation 
aud Indian Easements Acts, ands. 1S of 


the latter Act expressly provides for the 
acquisition of easements by virtue of a 
local custom, it seems that the acquisi- 
tion of a profit a prendre by custom 
would be defeasible on the ground of 
unreasonableness, see  Luchmeeput 
Singh v. Sadaulla Nashyo, ubi sup. 
and infra. 

1 Ubi sup. 

* Thus an easement which is not a 
customary right need net be reasonable, 
Budhu Mandal v. Maliat Mandal (1903), 
I. L. R., 30 Cal, 1077. But query 
whether this is an accurate proposi- 
tion is applied to prescriptive easc- 
ments. Prescription to be good must 
be reasonable in its nature and certain, 
Comyns’ Digest, .“‘ Prescription,” E, 3 
and 4 3 Bailey v. Stephens (1862), 
12 C. B. N.S. at p. 115; Lord Chester 


field v. Harris (1908); 2 Ch., 410; 
412; (1911), A. e023; sec further, 


Chap. VII, Part I, B. 

3 Gateward’s ease, ubt sup. ; Broad- 
bent v. Wilks (1742), Willes, 360; 
A'rlett v. Ellis (1827), 7 B. & C., 365: 
Hilton v. Earl of Granville (1544), 7 
Q. B., 70L: Hall v. Nottingham 
(1875), 1 Exch. D., 1; Bell v. Love 


(1583), 10 Q. B. D., p. 561; Lueh- 
meeput Singh v. Sadaulla Nashyo, 
ubi sup.; Gokal Prasad v. Radho 


GESS J, L. R, 10 AIL., 358; Auge 
Sen v. Mamman (1895), I. L. R, 
17 AIL, 873 Mohidin v. Shivlingappa 
(185909), L L. R., 23 Bom., 6665 and 
see Shadi Lal v. Muhummud Ishag 


Tlilion v. Earl 


of Granville, 
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Thus, in Hillon v. Karl of Granville) it was determined 
that a custom to work mines and minerals in such a manner 
as to destroy the surface which had been granted out to 
another without making compensation for the injury 
damage done, 1s not a reasonable custom. 

So, too, a custom to dig for coal at pleasure, and to lay the 
coal on any part of the land near coal pits at any tine of year, 
and to let it he there as long as is pleased is a bad custom as 
being uncertain and unreasonable.? 

And in Bengal it has been held that a custom claimed by 
the imhabitants of a village to fish in the bhil of a private owner 
is void for unreasonableness on the ground that user of the 
alleged right by a fluctuating and possibly unlimited number 
of persons would tend to the destruction of the profits.’ 

But the inhabitants of a village may establish a customary 
right to fish in a particular way, or within a particular dis- 
tance, in public waters to the exclusion of the pubhe.4 

And there may be a custom in favour of a riparian owner 
to irrigate his lands from a natural river flowing past them by 
constructing dams therein, provided such custom 1s proved to 
be ancient, continuous, peaceable, reasonable, certain, compul- 
sory, and consistent with other customs relatmg to the mght 
of irrigation from the same river.5 

And where an ancient custom has been estabhshed for 
fishermen, inhabitants of a particular locahty, to dry their nets 
on a private owner’s land, an adaptation of such a custom to 
modern requirements is not unreasonable provided it does not 
throw an unreasonable burthen on the landowner.® 


and 


Khan (1910), 1. L. R., 33 Al., 257. A 
custom excluding all the rights of 
property would ¢pso factio be bad, 
Dyce v. Lady James Hay (1852), 
l Macq, Se. Apps 805, The period 


300. 

3 Luchmeeput Singh v. Sadaulla 
Nashyo (1882), l. L. R., 9 Cal., 698. 

4 Viresa v, Tatayya (1885), I. L. R8 
Mad., 467 (472); Narasayya v. Same 


for ascertaining whether a eustom is 
reasonable or not ia its ineeption, 
Mercer v. Denne (1904), 2 Ch. 534, 
557; (1905), 2 Ch. 538. 

1 (1844) 7 Q. B. 701. 

2 Broadbent v. Wilks (1742), Willes, 


(1889), 1. L. R., 12 Mad., 43. 

5 Kashan Chandra Samanta v. 
Nilmont Singh (1908), 1. L. R., 35 
Cal., 85). 

6 Mercer v. 
538. 


Denne (1905), 2 Ch. 


So, too, by custom of any particular manor presumable from 
user, rights of way may be acquired as between the tenants of 
different portions of the same manor.! 

A custom which allows on certain land a lawful and 
innocent recreation at any time in the year,? and a custom of 
going on certain land for the purpose of religious observaneces,3 
or of burying dead * are good customs. 

In order to establish a local custom by virtue of which the Proof of 
residents, or any section of them, of a particular district, city, pe 
village, or place claim to be entitled to the exercise of an easement, 
affirmative easement, proof must be given of similar acts of 
user repeated, open, and uninterrupted.” 

A custom, however otherwise valid, cannot be allowed to Custom can- 
override the provisions of the Legislature. If the latter come {pi ten 
into conflict with the former, the former must give way ; as lature. 
where a custom is alleged against the acquisition of a right by 
adverse possession under the Indian Limitation Act.® 

Customary easements, as they are called in section 15 of 
the Indian Easements Act, should be distinguished from the 
customary rights referred to in section 2, clause (b), of the same 
Act.7 The latter are rights arising by custom, but unappur- 
tenant toa dominant tenement.8 No fixed period of enjoyment 
is necessary to establish these rights,9 but the custom must be 
reasonable and certain. 

Easements arising by custom may be conveniently classi- 
fied as follows :— 

(a) Right of pasturage, (b) right of privacy, (c) rights 





Derry v, Saunders (1919), 1 K. B., 


Hall v. Nottingham (1875), 1 Exch. 
D 

3 Ashraf Ali v. Jaga Nath (1884), E. 
L. R., 6 All, 497; and see Kuar Sen 
v. Mamman (1895), I. L. R., 17 All, 
87. 

4 Mohidin v. Shivlingappa (1899), 
T. L. R., 23 Bom., 666. 

5 Kuar Sen v. Mamman ; -Mohidin v. 
Shivlingappa. 

6 Mohanlal v. Amratlul (1878), i. L. 


P.E. 


RoS Bom., 172; 

7 Palaniand: Tevar v. Pathirangonda 
Nadan (1897), I. L. R., 20 Mad., 16. 
And see App. VII. 

8 Ibid. For instances of customary 
rights as distinct from customary ease- 
ments, see Ibid., and Mohidin v. Shiv- 
lingappa (1899), I. L. R., 23 Bom., 666, 

9 Ibid.: and see Kuar Sen v. 
Mamman (1895), E. L. R., 17 AH., 
87: Mohidin v. Shivlingappa, ubi 
sup. 
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of sport and recreation, (d) rights connected with 
religions observances, 


(a) Right of pasturage. 


Right of pas- Apart from tho right of grazing cattle on a neighbour’s 

ee land contemplated by section 4, clause (d) of the Indian Kase- 
ments Act, which is that of an ordinary easement,! there is 
also a right of pasturage which may arise by local custom. 


Secretary of In The Secretary of State for India v. Mathurabai,? it was 
State for India } DEE Dicci De a aan 
v. Mathur. held that the objection, good in English law as agains 


abai. individuals, to a right of pasture being acquired by custom was 
not applicable to villages in the Bombay Presidency as against 
the Government, and that the right of free pasturage had 
always been recognised by Government as a right belonging to 
certain villages, and acquirable by custom or prescription. 


(b) Right of privacy. 


Right of In India, this right has been generally recognised as an 
oe easement which may be acquired in virtue of a local custom.4 
Character of In that it prevents an adjoining owner from building on his 


the casement. ; ; ; ‘ ; i 
own land so as substantially to interfere with his neighbour's 


privacy it is a negative easement ; 5 it is also a continuous and 
a non-apparent easement.® 

In India, as Dr. Whitley Stokes points ont in his Anglo- 
Indian Codes,” the right of privacy, founded as it is on the 
oriental custom of secluding females, is of great importance. 
lus, no doubt, was the reason of its introduction into the 
Indian Easements Act.8 





1 App. VIL, and see infra under which followed the English law; 


“ Jcasements of Pasturuge.” Gokhal Prasad v. Radho (883), I. L. R., 
2 See illustration (a) tos, I8 of I. f. 10 AIL, 358. 
Act, App. V1. 5 See Chap. I, Part I. 
3 (1889) I. L. R., 14 Boin., 213. 6 bid., and T. E. Act, 8. 5, and ill. (cd) 
4 And in the Bengal Presidency by to same section, App. VIL. 
prescription, see infra. In England, 7 Vol. 25 p. 881. 
it appears, there can be no right of 8 Sees. 18, ill. (b), which provides for 
privacy except by covenant, see Chap, the acquisition of an easement of 


I, Part 1; Komathi v. Gurunada privacy in virtue of a local custom, App. 
Pillar (1866), 3 Mad. H. C, 141, n case VIL 


(on 


It has been recognised also in the continental systems of 
jurisprudence founded on the Civil Law.! 

The acquisition of tho right as an casement has been 
afirmed by the High Courts of Caleutta, Bombay, and the 
North-Western Provinces, both independently of, and under, 


the Indian Easements Act. 


In the Presidency of Bengal, the views expressed by the Law in 
Caleutta High Court are against an inherent right to privacy 
in property, but favour the acquisition of a right of privacy by 
prescription, grant, or express local usage.? 


In Bombay the right of privacy has been allowed im Law in Bom- 


Bengal. 


KR . bay. 

accordance with the usage prevailing in Guzerat, and the in- ° 
vasion of such privacy has been treated as an actionable wrong.3 
In Madras the reported case law on the subject is limited Law in 


to decisions that there is no natural right of privacy.4 


Though 





1 See Komathi v. Gurunada Pillai 
(1866), 3 Mad. H. C., 141; Mahomed 
Abdur Rahim v. Birju Sahu (1870), 5 B. 
L. R., 676. 

2 Mahomed Abdur Rahim v. Pirtu 
Sahw (1870), 5 B. L. R., 676; Shaikh 
Golam Ali v. Kazi Mahomed Zahur 
Aum (1871), 6 B. L. R., App., 76; 
Kalee Pershad Shaka v. Ram Pershad 
Shaha (1872), 18 W. R., 145 and see 
Sri Narina Chowdhry v. Jodoo Nath 
Chowdhry (1900), 5 Cal. W. N., 147. 
In view of its negative character 
there would appear to be the same 
theoretical objection to the acquisition 
of a right of privacy by implied grant 
or prescription as in the case of other 
negative easements, but, in praetice, 
the term “ prescriptive ” is applicable 
to the casement in the same sense as 
it may be applied both to affirmative 
and other negative easements as rights 
acquired, in the one case, by active 
user, and, in the other, by passive 
user or occupation, see Chap, I, Part I, 
and Chap. III, Parts I and IV. 

3 Manishankar Hargovan v. Trikam 
Narsi (1867), 5 Bom. H. C. (A. C. J.), 
42; Kuvarji v. Bai Javer (1869), 6 Bom. 
H. ©. (A. C. J.), 1435 Keshav v. Ganpat 
Sros Bom. H. C. (A. C. J.), 87; 


Shrinivas v. Reid (1872), 9 Bom. H. C, 
(A. C. J.), 266; Mangaldas v. Jewaran 
(1899), I. L. R., 23 Bom. (675); Manek- 
lal Motilal v. Mohanlal Narotumdas 
(1919), I. L. R. 44 Bom. 496. It 
is doubtful whether by virtue of this 
custom a right of privacy can be 
claimed in respect of any other parts 
of a house than those which are 
ordinarily secluded from observation ; 
and whether or not there has been 
a material invasion of privacy is in 
each case a question of degree and 
fact, see Syed Imambuksh v. Guggal 
Purbhoodas (1862), 9 Harrington 274 ; 
Keshav Harkha v. Ganpat Hirschand 
(S7 DST Eon he Un ik, As Cal 87: 
Mulia Bhanav. Sundar Dana (1913), 
iL, R 33° Bom i 

4 Komathi v. Gurunada Pillat (1866), 
3 Mad. H. C., 141; Sayyad Azaf v. 
Ameerabibi (1894), I. L. R., 18 Mad., 
160. The same view prevails in other 
Presidencies for the reason that to treat 
privacy as a natural right would be 
to place formidable restrictions on tho 
growth and development of urban pro- 
perty, see Mahomed Abdur Rahim v. 
Birju Sahu (1870), 5 B. L. R., 6765 
Shrinivas v. Reid, ubt sup. 


Madras. 


Law in N.-W. 
Provinces. 


Gokal Prasad 
v. Radho. 


Remedy for 
invasion of 
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in that Presidency the right of privacy could no doubt bo 
acquired in virtue of a custom under the Indian EKasements 
Act,! it is doubtful whether, having regard to the observations 
of the judges in the cases above-cited,? the Courts would 
sanction the acquisition of the rights by preseription. 

In the North-Western Provinces 3 a right of privacy has 
been recognised when established by eustom.4 

In Gokal Prasad v. Radho,® in which all the Indian 
authorities were reviewed, it was decided that the question 
whether an easement of privacy has or has not been acquired 
must depend on the reasonableness or unreasonableness of the 
custom alleged, and that the conditions of English domestic 
life as regards privacy being essentially different from those of 
native domestie hfe in India, the fact that there 1s no such 
custom as the custom of privacy known in England has no 
bearmg on the question whether there ean be such a custom 
in India. 

Each case in which such a right is in dispute must be 
decided upon its own facts, the primary question in all cases 
hemg, whether the privacy in fact and substantially exists and 
has been in fact enjoved.® 

If that question be answered in the negative no further 
question arises. 

If m the affirmative, the next question is whether the 
privacy has been substantially interfered with by acts done by 
the defendant, without the consent or acquiescence of the 
person seeking rehef against those acts.7 

Where no easement of privacy exists the person com- 


privacy where | - —\) o 


no casement 
exists. 


1 See s. 18, ill. (b), App. VIT. 

2 Komathi v. Gurunada_ Pillai ; 
Sayyad Azaf v. Ameerabibi, ubi sup. 

3 Now called tho United Provinces. 

4 Gokal Prasad v. Radho (1888), 
IL. L. R., 10 All., 358; Abdul Rahman v. 
Emile (1893), I. L. R., 16 All, 69; 
Kuar Sen v. Mamman (1895), 1. L. R., 


Das, ubi sup. 

7T Ibid. What is not originally a 
substantial interferenee may become 
so by tho defendant enabling himself 
to invade the plaintiffs privacy with- 
out being seen, as where the defendant 
had construeted a second story on a 
roof overlooking the pliaintiff’s zenana 


IS AIL, 97; Abdul Rahman v. Bhugwan 
Daa (V907 gle, Tee Pail be. 

b Ubi sup. 
_ © Ibid.; Abdul Rahman v. Bhugwan 


and had opened a door and windows in 
the new structure, Abdul Rahman v. 
Bhugwan Das, ubi sup. 
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plaining of mvasion of privacy has. no other remedy but to 
sereen himself from observation by building on his own land 
or otherwise. ! 

An action for tho disturbance of a right of privacy is Action for 
maintainable not only by the owner, but also by tho lessee, a 
or other person lawfully in oecupation, of the premises in vacy, by 


; l : . eee whom main- 
respect of whieh the right- has been acquired. wabia 


(e) Lights of sport and recreation. 

There are many rights of this kind which, though not rights of 

strictly speaking easements, yet in the manner of their enjoy- SPort and 
recreation. 

ment, may be said to assume the character of easements. 

For example, a custom may be lawfully set up by the 
inhabitants of a place to hold lawful sports and games on a 
village green or other piece of land at all times of the year,? or 
to enjoy any innocent or lawful recreation,4 or to hold horse- 
races upon another’s land.” 

In such cases there is no necessity to allege the custom at 
seasonable times. °® 


(d) Rights connected with religious observances. 
In oriental countries the acquisition of rights relating to Rights con- 
a oar wanna ‘ted with 
the performance of religious ceremonies or funeral obsequies oicious 
. . s © 
may manifestly be a matter of great importance to the native ebservances. 


communities. 





1 Mahomed Abdur Rahim v. Birju 2 I. E. Act, ss. £ and 32, App. VII: 
Saha (1870), 5 B. L. R., 676; Sheikh Kundan v. Bidhi Chand (1907), I. L. R., 
Golam Ali v. Kazi Mahomed (1870), 29 All, 64. As to the general law, 
6 B. L. R., App., 76; Kalee Pershad see Gale on Easements, 9th Ed., p, 504 ; 
Shaha v. Ram Pershad Shaha (1872), Goddard on Easements, 7th Ed., pp. 
18 W. R., 14; Komathi v. Gurunada 139, 446. 


Pillai (1866), 3 Mad. H. C., 141; 3 Abbot v. Weekly (1677), I Lev., 176; 
Sayyad Azuf v. Ameerabibi (1894), Fitch v. Rawling, 2 A. BL. 393. 
ERASE Mada 163; Taping v. 4 Hall v. Nottingham (1875), 1 Exch. 
Jones (1865), 11 H. L., p. 305. But D., }. 

even if there be no right of privacy 5 Mounsey v. Ismay (1865), 3 H. & 
proof of ill will or malice on the part of C., 486; 34 L. J. Exch., 52. 

the defendant may deprive him of his 6 Abbot v. Weekly ; Fiteh v. Rawling ; 


costs, Kalee Pershad Shaha v. Ram Mounsey v. Ismay; Hall v. Nottingham, 
Pershad Shaha (1872), 18 W. R., 72. ubi sup. 


In alieno solo, 
are profits a 
prendre. 


Common of 
piscary. 
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It is apparently in this view that the Courts have favoured 
the acquisition of such rights as customary easements. 

The right of Hindus to celebrate the Holi festival, or of 
Mahomedans to celebrate the Mohurrum, on another’s land 
has been regarded as a right partaking of the character of an 
easement and capable of acquisition by virtue of a custom.! 

And the right claimed by a certain section of the Maho- 
medans of burying their dead in a particular locality has been 
regarded in the same hight.” 

But it is obvious that such rights camnot be claimed as 
easements proper.? 


= 


(2) Rights of Fishery in Englund. 


(a) Private rights. 

In England a private right of fishery in alieno solo is a 
profit a prendre. 

Private rights of fishery in England may be divided into 
two classes 5— 

(a) Common of piscary. 

(b) Several or free fishery. 

Common of piscary is the liberty of fishing im another 
man’s water in common with the owner of the soil, and 
perhaps also with others who may have the same mght.6 It 
must be distinguished from a “ common fishery,” 
publie fishery, te. a fishery open to the public.? 


which is a 


1 Ashraf Ali v. Jaya Nath (1881), Nasinath Roy (1909), I. L. R., 36, Cal., 
LLR, G6 All, 697; Kuar Sew v. 675. 


Mammar (1895), L L. R., 17 AlL, $7. 1 Wickham v. Hawker (1840), 7 M. & 

See also Sufroo Shaikh Durjee v. Putteh W. 635 Baban Mayacha v. Nagu Shru- 

Shaikh Durjee (1871), 15 W. R., 505. wacha (ISTH), 1. L. R. 2 Domine 
2 Mohun Lall v. Sheikh Noor p Sl. 

Slkimud (1869), J AML H, C., 116; and 5 Maleolmson v. O’ Dea (1863), 10 

ace Mohidin v. Shivlingappa (1899), H. 14, 593 (619). 

J, 1. R., 28 Bonn., p060, in ne 6 Wilhains on Rights of Common 


customary right to the same elfect (1880), p. 259; and sce Baban Mayacha 
ug distinct from an easement was v, Nagu Shravucha (1876), L L. R, 2 
established. Bom. at p. 40. 

3 See Mohini Mohan .ldhikary v. ? See the case last cited, at p. 44. 
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The right is not one of frequent occurrence. It can be 
acquired either by grant or prescription, and it may be cither 
a right appurtenant, or a right in gross not attached to any 
tenenent.1 

It is governed by the same rules as rights of pasture, 
turbary, and estover,? and other profits à prendre. 

hus, if claimed by prescription, as a right appurtenant, it 
must be limited by the wants of the estate in respect of which 
it is claimed.4 It cannot bo claimed as a right to enter and 
take without stint commercially for the purposes of sale. 

Several or free fishery is an exclusive right to fish in a 
given place, and may exist either with or without the property 
in the soil,6 and it may be acquired either by grant or 
prescription.” It may also be confined to certain fish.8 

It promd facie imports ownership in the soil,9 but it may 
exist apart therefrom and be appurtenant to a manor,10 or be a 
right in gross, 11 

With regard to what may be ¢alled “ private waters,” ie. 
other than those rivers that are tidal and navigable, the soil 
of one-half of the river or stream usque ad medium filum 
aque is by law presumed to belong to the owners of the 
banks of the river on each side, each owner being entitled to 
the one-half next his side.!* And each owner is entitled in 
commuon with the other owner to fish in the river or stream.!8 


3 





8 kogers v. Allen (1808), 1 Camp. at 
Diol: 

9 Marshall v, Ulleswater Steam Navi- 
gation Co. (1862), 3 B. & S., 732. 
When associated with the ownership 
of the soil it is sometimes called a 
“territorial fishery,’ see Buban Ma- 
yaeha v, Nagu Shravucha, ubi sup. 


1 See the case last cited, at p. 44. 

2 See infra, Part I, B (4). 

3 Lord Chesterfield v. Harris (1908), 
2 Ch., 397 (C. A.)}; (LOLI), App. Cas. 
623. 
4 Ibid. Possibly as a right in gross 
it may be exercised without stint, 
dove lo0s), 2 Ch., at p. 421. 


> Lord Chesterfield v. Harris, ubi sup. 
And see Staffordshire © Worcestershire 
Canal Navigation v, Bradley (1912), 
LA Yii 

6 Holford v. Bailey (1849), 13 Q. B. 
445, 446; Malcolmson v. O'Dea, ubi 
sup.; and sce Baban Mayacha v. 
Nagu Shravucha, ubi sup. at p. 46. 

? Hudson v. Macrae (1863), 4 B. & S., 
585. 


at p. +6. 

10 Royers v. Allen, ubi sup. ; Duke of 
Somerset v. Fogwell (1826), 5 B. & C., 
$75. 

11 Shuttleworth v. Le Fleming (1865), 
ieee Nem. 57 5 34 lL. J. C Pe sos: 

12 Williams, ubi sup. at p. 269: and 
see Bickett v. Morris (1866), L. R., 1 
lglo Jopa OC, 4 

13 Ibid. 


Several or 
free fishery. 


Rights of 
opposite ripa- 
rian owners. 
in private 
waters, 


Several 
fishery 
exercisable 
in public as 
wellas 
private 
waters, 


Taturc of, 


Rights of 
Crown and 
public in 
public waters. 


A private right of fishery is not necessarily confined to 
private waters, but may also be lawfully exercised in public 
waters, t.e. tidal navigable ! rivers, for though, as will be seen, 
the soil of such rivers is prond facie in the Crown, and the 
right of fishery primd facie in the public,? in ancient times, 
before the passing of Magna Charta, the Crown might lawfully 
have exercised the nght to exclude the pubhe from fishing in 
such rivers, and to create a several fishery therei, and the 
fishery so created might, down to the end of the reign of 
Henry l, have lawfully become the subject of a grant from the 
Crown.3 

So, too, in modern times, if proof be given of long enjoy- 
meut as of right of a several fishery in a tidal navigable river, 
and there is nothing to shew a modern origin, the presumption 
will arise that the right was created according to law and must 
have existed before legal memory.4 


(b) Public rights. 


Public rights of fishery are not easements, but belong 
communis juris to all the subjects of the Crown.5 

The soil of all tidal navigable rivers, so far as the tide flows 
and reflows, is primd facie vested in the Crown for the benefit 
of the public to whom prima facie belongs the right of fishing 
therein.® But where the foreshore of a tidal navigable river 





vucha (1876), I. L. R., 2 Bom. at p. 43 ; 
and Zori Das Mal v. Mahomed Jaki 


— - ee a 





1 The word “ navigable ” used in a 


Jegal scnse as applied to a river in 


which tho soil prima facie belongs to 
the Crown, and the fishing to the public, 
imports that the river is one in which 
the tide cbbs and flows, Murphy v. 
Toe (VSS), Ir, R., 2 C. L, 13; 
16 W. RR. (leng.), 678. 

* See infra under (b) Publie Rights. 

3 Williams, ubi sup., pp. 267, 268 ; 
Malcolmson v. O'Dea, ubi sup. ut p. 
618; and see Baban Mayacha v. 
Nagu Shrawiche (T376 I R 2 
Boim., 19, 34, 35 

4 Malcolmson v. O Dea, ubi sup. 

6 See Baban Mayacha v. Nagu Shra- 


(1885), I. L. R., 11 Cal. at p. 442; and 
the Knglish authorities there referred 
to. But the method of exercising 
the common right may be regulated 
by custom, Baban Mayacha v. Nagu 
Shravucha, ubi sup.; Narasayya v. 
Sanii (1889), ft. L. R., 12 MUTE 
albhoy Charan Jalia v. Dwarkanath 
Mahto (1911), 1. L. RF 39C: 

6 Williams, ubi sup., pp. 267, 268; 
Matleolmson v. O'Dea (1863), 10 H. L., 
593 (619); Whitstaple Fishers v. Gann, 
(1865), 11H. L., 192; 200. B.N.S., 1. 
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belongs to a private owner the public have only such rights 
over it, when uot covered by the tide, as are ancillary to their 
rights of fishing and navigation in the sea.! 

The public have also the right of fishing in the sea.? 

To the right of fishing in the sea is added the right of Public right 
fishing on the foreshore, the soil of which is ordinarily and popoy on 
ishing on the foreshore, the soil of which is ordinarily and foreshore. 
prima facie vested in the Crown for the benefit of the public.” 

When covered by the tide the foreshore of a tidal navigable 


river which belongs to a private owner is part of the sea, and 
the public have over it rights of fishing and navigation and 


rights ancillary thereto.4 
But the public neither have, nor can by long enjoyment or No public 
therwi ire. a, leeal rivht to fish i sete tis 6 right to fish 
otherwise acquire, a legal right to fish in private waters. nae 
waters, 


(3) Lusements and other Rights of Fishery an India. 
(a) Private rights of fishery in private waters. 

In India, as in England, a several fishery may undoubtedly 
exist as an easement.6 

In India, private rights of fishery, or jalkur, as they are Nature of. 
termed in Bengal, are rights of great importance to the 
village communities, and, in many cases, are of great 
antiquity. 





l Lord Fitzhardingc v. Purcell (1908), 
2°Ch 139. 

* Williams, wbi sup., pp. 265, 266, 
268. 

$ Willians, ubi sup., pp. 265, 266. 

4 Lord Fitzhardinge v. Purcell, ubi 
sup, 

° Hudson v. Macrae (1863), 4 B. & 
S., 585; Murphy v. Ryan (1868), 
EO L, 123: 16 W. R. (Eng.), 
678; Pearce v. Scotcher (1882), 9 Q. 
Dee. 46 L. T., 342; 46 J. P., 


242; Smith v. Andrews (1891), 2 Ch., 
678; 65 L. T., 175; Williams, ube 
sup., p. 268. “ Private waters” 
would inelude all waters not being 
tidal navigable rivers. Thus the 


publie are exeluded from fishing in a 


-— 


non-tidal river even though jit be 
navigable, or in a tidal navigable 
river above the point where the tide 
ebbs and flows, Smith v. Andrews, 
Murphy v. Lyan, ubi sup.; Johnston 
v. O'Neill (1911), App. Cas. 552, or 
in an inland non-tidal lake, Jbid. at 
pp. 568, 577, 578, 592. 

ê See Holford v. Bailey (1849), 13 
Q. B., 444, 445; Baban Mayacha v. 
Nagu Shravucha (1876), 1. L. R., 2 
Bom. at p. 46. But a several fishery 
in the absenee of evidence as to its 
origin will probably be presumed to 
arise by virtue of ownership of the 
land rather than as an easement, Jbid. 
For the definition of “ several fishery,” 
see supra. 


Leeame ease- 
ments under 
Act XV of 
1877. 


Profits a 
prendre in 
gross also 
within the 
Act, 


Meaning of 
jalkar, 
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They may exist not only as nghts attaching to riparian 
ownership but also as incorporeal hereditaments, profits a 
prendre in alieno solo.) 

Prior to the Indian Limitation Act, XI of 1871, these rights 
were treated as rights to be exercised on the soil of another, 
and as incorporeal hereditaments not necessarily importiig 
any rights in the soil.? 

Under that Act, for the purposes of limitation only, rights 
of fishery were not treated as easements but as interests in 
immoveable property. 

With the passing of the Indian Limitation Act, XY of 1877, 
and the introduction of the interpretation clause as to ease- 
ments in section 8 (now replaced by section 2 (5) of Act IX 
of 1908), came a change in the law, and it was held that rights 
of fishery in alieno solo must be regarded as profits à prendre, 
and hence easements within the meaning of section 3 of the 
Act, and easements not only for the purpose of limitation, 
but also in regard to their nature and mode of acquisition.4 

like other easements, however, a private right of fishery, 
When it is an easement, does not give the grantee any interest 
in the soil.5 pad 

Further, it was held in Bengal that profits a prendre in 
gross were also within the Indian Limitation Act, XV of 1877.6 

The term jalkar appears to include not only the mght of 
fishery but other purely aqueous rights, such as the gathering 
of rushes and other vegetation growing in water.” 


1 Srinath Roy v. Dinabandhu Sen 6 C. L. R., 269; Luchineeput Singh v. 
(1918), e RS A T A, 235, 239; La R., sedatilia Nushyo (1852), 1 ECEN 
42 CRW 525, Cal, 703; 12 UC, Le Ba, 382 oe 

* Baroda Kant Roy v. Chandra Shata v. Gour Mohun Jhala, ubi sup. ; 
Kumar Roy (186s), 2 Bo L R, P. C, and see Dukhi Mullah v. Halway (1895), 


l; Forbes v. Meer Mahomed llossein ETR., 23 Gal, 55: C 
(ISTS) ewe eet); ade = art TD. 
Shata ve Gour Mohun Jhala (1592), 5 Mahananda Chakravarti v. Mon- 
Los el Cal as gala Keotuni (1904), 1. L. R., 31 Cal, 
3 Parbultty Nath Roy Chowdhry v. ate 
Madho Paroe (1878), 1. L. Ro 3 Cal., 6 Chundee Churn Roy v. Shib Chunder 
276; Fada Jhala v. Cour Mohun Jhala, | Mundul (1880), 1. L. R., 5 Cal., 945; 
ubi sup. D (Ch Jle dop SON 
! Chundee Churn Roy v. Shib Chunder 7 Radha Mohun Mundul v, Neel 


Mundud (1880), 1. L. R, © Cal, 915; Madhub Mundul (1875), 24 W. R., 200. 
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“ Private waters’? may be said to consist of bhils, heels, or “ Private 
small streams, or non-navigable and non-tidal rivers, or rivers Waters” 
in which, though navigable, the tide does not ebb and flow.) 

In India the same presumption of ownership of the soil of Rights of op- 
private rivers or streams obtains as in England,? and the ee a 
public are equally precluded from fishing in such waters.3 

` In India, also, the presumption of a divided ownership of 
the soil would import a similar presumption as to the fishing 
rights of opposite riparian owners.4 

When private rights of fishery are acquired, as they usually Acquisition of 
are, in bhils, gheels, or small streams hable to disappearance Sie 
and reappearance in the dry weather and rainy season, the interruption 

: E l ; in the exer- 
question arises as to whether such fluctuations would have any cise of the 
effect on the acquisition of the easement; that is to say, man a 
whether any interruption caused by such fluctuations in the nae of ae 
exercise of the inchoate right would be fatal to the acquisition 
of the easement. 

Although in the case of galkar this question has not been 
judicially decided, a parallel is to be found in the case of a 
right of way by boats, which is possible of exercise only during 
the rainy season. 

In such cases it has been held that an interruption in the 
actual exercise of the growing right through lack of sufficient 
rain-water would not of itself prevent the acquisition of the 
easement, and that unless the right were interfered with 





1 See Khooroonamoye Chowdhrain v. 
Joy Sunker Chowdhry (1864), 1 W. R., 
267; Chunder Jaleah v. Ramehurn 
Mookerjee (1871), 15 W. R., 215; 


fish are not confined but have means of 
egress or ingress. 

2 Hunooman Dass v. Shama Churn 
Bhatta (1862), 1 Hay., 426; DBhageer- 


Baban Mayaeha v. Nagu Shravueha 
(isto) te. R., 2 Bom. at p. 41. As 
to the legal meaning of “ navigable ” 
as differentiating publie fromm private 
rivers, see supra, Murphy v. Ryan 
olsen, 2 CU. l., 183; 16 W. R. 
(Eng.), 678. “ Private waters” are 
also defined by s. 2 of the Bengal 
Private Fisheries Protection Act (Ben. 
Aet H of 1889) as waters (a) whieh are 
the exclusive property of any person } 
or (6) in whieh any person has an 
exclusive right of fishery and in whieh 


uthee Dabee v. Grish Chunder Chowdry 
(1863), 2 Hay., 5415; Kali Kissen 
Tayore v. Jadoo Lall Mullick (1879), 
Ore ba We Ge G O71 5 tu. a 6 Incl. 
App, 190; Williams, ubi sup., 
o SO 

3 See Chunder Jaleah v. Ramchurn 
Mookerjee (1871), 15 W. R., 215; 
Baban Mayaeha v. Nagu Shravueha 
(is7o); ToL. Ra! Bom at piii 

4 Forbes v. Meer Mahomed Hossein 
OSI 2 13. CAR eee o 


Measure of 
the preserip- 
tive right. 
Disturbance 
of, 
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whenever there was occasion to use it, the enjoyment must 
be taken to be continuous and sufficient to establish it.! 
Unless this were so, no easement, the exercise of which was 
naturally limited to a particular period of the year, could 
ever be gained as a prescriptive night. 

Private rights of fishery or jalkar may be either easements 
or rights in gross according as they are or are not appurtenant 
to a dommant tenement. 

When jalkar are acquired by prescription, the extent of the 
prescriptive right is to be measured by its accustomed user.4 

Jalkar, m common with other exclusive profits a prendre, 
but unhke easements proper, are capable of being trespassed 
upon,® and such trespass may be restrained by imjunetion.® 
Rut trespass would only he for a wrongful encroachment on 
the possessor’s right.7? For any other wrongful act prejudicial 
to the private right an action would be maintainable for an 
Injunction, or damages, or both, as for a nuisance.§ If a river, 
subject to jalkar, periodically dries up, the rights do not cease, 
and the owner of the river bed may not so use it as to injure 
the rights of the jalkar owners when the bed re-fills.9 

Nor can any riparian owner maintain a bund on his own 
land so as to intercept the passage of fish and impair the 
jalkar owner’s rights, except with the latter’s consent, express 
or implied.19 : : 





E 


1 Koylash Chunder Ghose v. Sonatun 
Chuny Barooic (1881), 1. L. R., 7 Cal., 
132; 8 i. L. R., 281. And sce Nam 
Soonder Barooic v. Wooma Kant Chuc- 
kerbuity (1864), 1 W. R., 217; Oomar 
Shah v. Ramzan Ali (1868), 10 W. R., 
363; Mokoondonath Bhadoory v. 
Shib Chunder Bhadoory (1874), 22 
W. R, 302; Sheikh Mahomed Ansur v. 
Sheikh Scefatooliah (A874), 22 W. R. 
BIO; Budhu Mandal v. Maliut Mandal 
(1903), L-R., 30 GA 1077. 

2 Ibid. 

3 Chundce Churn Roy v. Shib 
Chunder Mundul (ISSO), L l. R., 
5 Cal., 95; 6 C. LR., 2693; and kec 
Indian Masemnents Act, s. 4, ill. (d), 
App. VIJ. 


a See Chap. MIL Can ID: 

5 Sce Baban Mayacha v. Nagu Shra- 
vueha (1876), 1. L. R., 2 Bom., 45, 54. 
And trespass will lie for disturbing tho 
fish though none be taken, Ibid. at 
p. 45, citing Holford v. Bailey (1849), 
13 Q. B., 426; and Selwyn’s Nisi 
Prius, Tit. (Trespass). 

6 As to the principles upon which tho 
Court will restrain a trespass, see Kerron 
Jnjunetions, 5th Id., pp. 103 ef seq. 

7 See Fitzgerald v. Firbank (1897), 
2 Ghlio DE- 

8 Ibid. 

9 Srikant Bhuttacharjee v. Kedar 
Nath Mookerjce (1879), 6 Cal. L. R., 242. 

10 Ram Dass Surmah v. Sonatun 
Govhoo (1864), 1 W. R., 275. 


(b) Private rights of fishery in public waters. 


In contradistinction to private waters, “ Public waters ” “ Public 
may be defined as those waters m which the tide ebbs and water 
flows, such as tidal navigable rivers and the sea.! 

It will be convenient to treat these two classes of public 
waters separately. 

First, as to tidal navigable rivers :— 

Prima facie the soil of all such rivers is vested in the In tidal navi- 
Crown, and the public at large is entitled to fish therein.? gabien 

But while the Indian and Iinglish law have this much in Method of 
common, the territorial law of England under which, so far as 2°d¥sition. 
it rests in Magna Charta, the Crown has been precluded since 
the reign of Henry If from making lawful grants to private 
individuals in derogation of such public right, has not been 
introduced into the Indian mofussil,? and it is now settled 
that private nghts of fishery can be acquired in Indian public 
waters, either by a direct grant from the Government.‘ or, 





1 Waters to be public must be both 
tidal and navigable. Thus, the public 
have no right of fishery in a navigable 
but non-tidal river, Chunder Jaleah v. 
Ram Churn Mookerjee (1871), 15 W. R., 
St. 

2 Doe. d. Seebkristo v. East India Co. 
(1856), 6 Moo, I. A., 267; Gurecb 
Hossein Chowdhry v. Lamb (1859), 
S. D. A., 1357; Bagram v. Collector 
of Bhulloa (1864), 1 W. R., 243; Paban 
Mayacha v. Nagu Shkravucha (1876), 
JT. L. R., 2 Bom., 19 (43); Prosunno 
Coomar Sircar v. Ram Coomar Parooe 
(anya, + Cal., 53; Tiresa v. 
Tatayya (1885), I. L. R., 8 Mad., 467 ; 
Satcowrt Ghose Mondal v. Secretary 
of State for India (1895), I. L. R., 22 
Cal, 252. And see Hori Das Mal v. 
Mahomed Jaki (1885), I. L. R., 11 
Cal., 434; Srinath Roy v. Dinabandhu 
Sen, (1914), L. R. 41 I. A., 221; I. 
Leen. 42 Cal., 489. In India the 
freehold of the bed of navigable rivers 
was formerly deemed to be in the E, 
Indian Co, as representing the Crown 





and now is vested in the Government 
of India in right of the Crown, see 
Srinath Roy v. Dinabandhu Sen, ubi 
sup 

3 Iori Das Mal v. Mahomed Jaki, 
ubi sup. at pp. 443, 444; Srinath Roy v. 
Dinabandhu Sen, (1914) L. R., 41 
Dee ae. Li Ree SEC al. 489. 

+ Gureeb Hossein Chowdhry v. Lamb, 
ubi sup.; Baban Mayacha v. Nagu 
Shravugha, ubi sup. at pp. 39, 40; Hori 
Das Mal v. Mahomed Jaki, ubi sup. ; 
Viresa v. Tatayya, ubi sup. ; Satcowri 
Ghose Mondal v. Seerctury of State for 
India, ubi sup. ; and see Abhoy Charan 
Jalia v. Dwarkanath Mahto (1911), 
I. L. R., 39 Cal. 53. The grant may 
be made by Government either in the 
exercise of its prerogative as the 
Crown or as representing the public, 
Satcowrt Ghose Mondal wv. Secretary 
of State for India, ubi sup. The 
Crown has the same power of making 
settlements of jalkar rights and of 
lands cevered by water as it has of 
making settlements or grants for 


Extent and 
mode of en- 
joyment, 
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if a grant or patta cannot be produced or proved by secondary 
evidence, by long user from which a legal origin will be inferred,! 
or by custom. 

But the private right, being contrary to the presumption 
in favour of the public, must be clearly established.’ 

Close as is the analogy between Indian and English law as 
regards the rights of fishery in public waters, the English 
territorial rule of the immutability of the original limits of the 
private right arising as it does out of historical and geographical 
conditions inapplicable to India, has never been adopted in 
Bengal or other parts of India.4 

Thus, it has been decided in Bengal that if a public navigable 
river changes its course, any pre-existing exclusive right of 
fishery may be exercised over the new channel if within the 
limits of the grant,5 or over any such pieces of water as cover 
its old bed provided the latter remains connected with the main 


channel at all seasons of the year.® 





purposes of revenue of all unsettled 
and unappropriated lands, and no 
special rules of construction or evidence 
are to be applied in determining the 
nature and extent of a grant of jalkar 
in tidal navigable rivers as distinguished 
from those applicable to any other 
grant, Hori Das Mal v. Mahomed 
Jaki, ubi sup. at pp. 444, 445. 

1 Hort Dus Mal v. Mahomed Jaki; 
Viresa v. Tatayya; Satcowrt Ghose 
Mondal v. Secretary of State for India ; 
Srinath Roy v. Dinabandhu Sen, 
ubi sup. and sce Abhoy Charan Jalia v. 
Dwarkanath Mahto (1911), I. L. R., 
39 Cul. 53. Many of the grants of 
jalkar in tidal navigable rivers ure 
very ancient, and although at the 
time when the settlements were mado 
patias were granted, the fact that such 
pattas havo in most cases ceased 
to exist has given rise to the mode of 
proving such grants by secondary evi- 
dence of the grant itself, and by such 
evidence as ean be obtained of the user 
and extent of the rights conveyed by 
it, Hori Das Mal v. Mahomed Jaki, 
ubi aup. at p. 145; Srinath Roy v. 


Dinabandhu Sen, (1914) L. R. 41 
I, A., 221; I. L. R., 42° Care 
The period of enjoyment must he 
such as will suffiee for the acquisition 
of an easement against the Crown, 
Viresa v. Tatayya, ubi sup. 

2 Viresa v. Tatayya, ubi sup. at 
p. 472; Narasayya v. Sami (1889), 
I. L. R., 12 Mad., 43; Baban Mayacha v. 
Nagu Shravucha (1876), I. L. R. 2 
Bom., 19. 

3 Qureeb Hossein Chowdhry v. Lamb, 
ubè sup.; Baban Mayacha v. Nagu 
Shravucha, ubi sup. at pp. 39, 40; 
Prosunno Coomar Sirear v. Ram Coomar 
Parooe, ubi sup. ; Hori Das Mal v. 
Mahomed Jaki; Srinath Roy v. 
Dinabandhu Sen, ubi sup. 

4 See the Jast mentioned case. 

5 Tarini Churn Sinha v. Watson & 
Co. (1890), 1. L. R., 17 Cal., 963. 

6 Hem Chandra Chowdhury v. Jaga- 
nindra Nath Ray (1905), 8 Cal. W. N., 
934. And whero thero is a right of 
fishery over a body of water connected 
with a publie navigable river by a 
narrow inlet and oecupying its original 
bed, the right is not affeeted either by 
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This is the “ right to follow the river’ for the enjoyment 
of an exclusive fishery so long as the waters form part of 
the river system within the upstream and downstream limits 
of the grant, irrespective of the ownership of the subjacent 
soil.! 

But when on account of a change in the course of a public 
navigable river what was previously an arm of such river 
ceases to be connected with it, any pre-existing private right 
of fishery therein is extinguished.? 

The right of fishery in a river dating from the permanent 
settlement may be exercised in any channel of the river which 
is not closed at both ends and thus continues to afford a means 
of ingress and egress to the fish.’ 

It seems that by analogy to the provisions of Bengal 
Regulation XI of 1825 (alluvion and diluvion) the area over 
which jalkar is exercised may bo extended by a flooding 
of the river by imperceptible degrees, but that a sudden 
irruption submerging a definite area would not have the same 
effect.4 

Private rights of fishery in pubhe waters are protected in Disturbance 
the same way as similar rights in private waters.® as 

Secondly, as to the sea :— 

If the soil of tidal rivers in India, which are arms of the In the sea. 
sea, is prima facie to be regarded as vested m the Crown,® so 
by logical sequence should the subjacent soil of the British 
Indian seas within the territorial limits of three geographical 
miles be so regarded. 


the inlet drying up or by the possi- v. Radha Pearee Debia (1866), 6 W. 
bility of its so doing, Kalee Soondar R., 17. 
Roy v. Dwarkanath Mozoomdar (1872), 1 Srinath Roy v. Dinabandhu Sen, 
18 W. R., 460. Nor are jalkar rights ubi sup. 


affeeted by the temporary drying up 2 Ishan Chandra Dais Sarkar v. 


of a river bed, and the owners of the 
bed remain liable so not to use it 
when dry as to injure the jalkar rights 
over it when full, Srikant Bhuttacharjee 
v. Kedarnath Mookerjee (1879), 6 Cal. 
L. R., 242. Nor is a right of fishery 
affeeted by any change in the source of 
the water, Nobin Chunder Roy Chowdhry 


Upendra Nath Ghose (1908), XII Cal., 
wW. N., 559. 

3 Krishnando Chowdhry v. 
moyt (1874), 21 W. R., 27. 

4 Sibhessury Dabee v. Lukhy Dabee 
(1864), 1 W. R., 88 

5 See supra. 

6 See supra. 


Surno- 


4 
ee 


Nature of. 


User must be 
reasonable. 


This conclusion appears now to be accepted,! and is in 

ccordance with the English law.? 

By parity of reasoning, if the territorial law of England, 
which since the passing of Magna Charta has debarred the 
Crown from making grants in derogation of the public right, 
is of no force in British India,’ there seems to be no reason 
why private rights of fishery in the sea within territorial 
limits should not be capable of acquisition and protection in 
the same manner as private nghts of fishery in tidal navigable 
nivers.4 And this view has found expression in two cases 
before the Bombay High Court, though thero has been no 
express decision on the subject,> for there appears to be no 
instance in which the prerogative of the Crown has been 
exercised to grant a private or exclusive fishery in the 
goas 


(c) Public rights of fishery. 


In India, as in England, the soil of tidal navigable rivers 
and of the sea within territorial limits is vested in the Crown 
for the benefit of its subjects,7 who are accordingly entitled of 
common right to fish therem.8 Naturali vero jure communia 
sunt omnia hee; aqua profluens, aer et mare.® This right is, 
therefore, not an easement, as it cannot be prescribed for, nor 
is it a profit à prendre, nor is it the subject of property, but 
it is a natural right, like the right to air and hght.!0 

Members of the publice exercising the right must exercise it 
in a reasonable and proper manner so as not to interfere with 


e e maree — = = 


5 Reg. v. Kastya Rama ; Baban May- 
acha v, Nagu Shravucha, ubi sup. 
6 Ibid. 


1 Reg. v. Kastya Rama (1871), 8 
Bom. H. C., 67-70, 86-88, Cr. Ca.; 
Baban Alayacha v. Nagu Shravucha 


(1876), I. L. Rọ 2 Boim. at p. 43. 
2 Whitstaple Fishers v. Gann (1861), 
MCRAEN AS S (3); RCB. N. S., 
S550 A a l ole E RNE SA 1; 
Matleolinson v. O’ Dea (1863), 10 PM. L., 
693. 
3 ffori Das Mal v. Mahomed Jaki 
(1885), I. L. R., 11 Cal ie, 443, 44. 
4 Sce upra. 


7 See supra, the anthorities cited for 
the similar proposition as to tidal 
navigablo rivers, 

8 Reg. v. Nastya Rama, ubi sup. ; 
Baban Mayacha v. Nagu Shravucha, 
ubi sup. ut pp. 43, 48, 5L, 52, 

® Bracton, Lib. I, cap. 2o: 

10 Daban Mayacha v.Nagu Shravucha, 
ubi sup, ut pp. 48, 49, 51, 52, 
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the equal right of other members of the public.) And the method User may be 
of exercising the right may be regulated by custom, varying in ropna og by 
different places according to special local circumstances.” 

Trespass will not lie for the disturbance of a common, or Disturbance 
public, fishery, although it seems an action im trover might as oi 
to fish actually caught and taken out of the possession of ihe 
captor. 

And it seems clear that an action will lie for any wrongful 
interference with the right, for the maxim, “ Sve utere tuo ut 
alienum non ledas,” 18 as applicable to rights as it is to 
property.4 


(4) Easement of Pasturage and other Kindred Rights. 


The right of one man to pasture his cattlo or sheep or 
goats on another’s land is undoubtedly a right which can be 
acquired as an easement in India.’ 

Where cultivators have enjoyed a right of pasturage from How and by 
time immemorial over the waste lands of the villages to which vi er 
they belong and of adjoining villages, a legal origin for that 
right will be presumed.® 

Pasture, in its widest sense, comprises all vegetable pro- Pasture, 
ducts that may be eaten, such as grass, nuts, etc., and even we cui 


leaves and boughs.” 


prises, 


In England rights of pasture and other kindred rights are 


profits a prendre.§ 


Rights of pasture in England may be divided into two 


classes— 
(a) Sole pasture.® 





Sole pasture. 





1 Baban Mayacha v. Nagu Shravueha 


(1876), I. L. R., 2 Bom., 19. 

2 Ibid. at pp. 59, 60, 61. 

3 Baban Mayacha v. Nagu Shravucha 
(1876), I. L. R., 2 Bom. at p. 56. 

4 Ibid. at p. 58. 

5 Secretary of State for India v. 
Mathurabaz (1889), I. L. R., 14 Bom., 
313; Bholanath Nundi v. Midnapore 
Zemindari Co., Ltd. (1904), I. L. R., 31 
CaO EES Cal W. N., 425: L.R, 31 
Ind. App, 75. See also Indian 


PGs 





Limitation Act, IX of 1908, s. 2 (5), 
App. IV (reproducing s. 3 of Act XV 
of 1877 repealed); Indian Easements 
Act, V of 1882, s. 4, ill. (d), App. VII. 

6 Secrctary of State for India v. 
Mathurabat; Bholanath Nundi v. 
Midnapore Zemindari Co., Ltd., ubi sup. 

7 Wiliams on Rights of Common 
(1880), p. 21. 

8 Bailey v. Appleyard (1838), 8 A. & 
E., 1613 Williams, ubi sup., p. 18. 

9 Williams, ubi sup., pp. 18, 28. 


15 


Common of (b) Common of pasture.! 
BESCUre. The right of sole pasture may be the subject of prescription.? 
May be ac- 


quired by pre- The right of common of pasturo is the right to pasture in 
scription. common with the owner of the soil.4 
Like tho right of sole pasture it can be acquired by 
preseniption.4 
Other kindred The other kindred rights are— 


righin (a) Common of estovers (French) or botes (Saxon), which 
C i : . : i 
Thee oe is the nght of cutting timber or underwood for fuel 


Botes, to be used in the house (fire bote), or for repairs of 
hedges or fences (hedge bote), or for repairs of house 
or farm buildings (house bote), or for repairs of 
agricultural implements (plough bote).° 


Common of (b) Common of turbary, which is the right of cutting 
pur y peat or turf.® 

Common of (c) Common of shack,” a peculiar right existing in certain 
ick: parts of England, particularly in the county of 


Norfolk.8 It is the right of individuals who occupy 
adjoining lands in the same common field to turn 
out their cattle or other beasts after harvest to feed 
promiscuously in that field. 

Common of shack comprises the right to pasture in stubble, 
to gather fallen acorns, or nuts, or fallen mast, or grain shed 
from the husk at harvest, and the hberty of winter pasture. 

All these kindred rights may be preseribed for,® but a claim 
to any of them, in order to be valid, must, as m all cases of a 
claim of right in alieno solo, be made with some hmitation 
and restriction, It must be confined to somo certain and 
definite use, !0 





1 Williams, ubi sup., pp. 18, 28. in stubble, (b) fallen acorns, or nuts, or 
2 Ibid, p. 13. mast, (c) grain shed from the husk at 
3 Ibid. harvest, (d) liberty of winter pasture, 
4 Ibid, 8 Williams, ubi sup.. p. 18. 

5 Jbid. 9 Tbid., p- 68, 

© [bid., p. 140. 10 Clayton v. Corby (1843), 6 Q. B., 


a 


‘Shack ” is provincial English. 416, 419, 420, cited in Lord Chester- 
As an intransitive verb it means “to field v. Harris (1908), 2 Ch., 307, 410, 
shed or fall out as ripe grain from the 41r, 422 (C. A.). 

carn” Asn nonn it means (@) pasture 
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(5) Law relating to Fences and Kasements connected therewith. 


Though fences may resemble party-walls in tho sense of 
marking the line of division between lands belonging to 
adjoining owners, they are not, in such a case, as party-walls 
often are, common property,! but belong to either one or tho 


other of the two owners. 


To which of two adjoinmg owners a fence dividing their 
respective lands belongs is a question which is not always 
possible of proof, and, in the absence of clear evidence to the 
contrary, the presumption will arise that a fence on the edge 
of a ditch, or a fence on a bank with a ditch on one side of it, 
belongs to the owner of the land adjoining the fence or bank.? 

But if such a fence or bank has a ditch on each side of it, When does 
no such presumption of ownership arises, and the question 
depends on proof of acts of ownership on the part of either of 


the adjoining owners.’ 


Presumption 
of ownership. 


not arise, 


At common law, the owners of adjoming closes are under No obligation 


no obligation to fence against or for the benefit of each other 


to maintain 


? fences at con- 


the only duty cast upon them bemeg that they shall take mon law, but 
care that their cattle do not trespass upon the land of 


others.4 


But by prescription a landowner may be bound to main- 
tain his fences, not only to keep his own cattle withm bounds, 
but also for the benefit of the adjoining owners,® by virtuo 


1 As to party-walls, see supra, Chap. 
III, Part V. 

2 Earl of Craven v. Pridmore (1902), 
18 Times L. R., 282; Henniker v. 
Howard (1904), 90 L. T., 157. Semble, 
this presumption applies only to an 
artificial ditch and not to a natural 
watercourse, Marshal v. Taylor (1895), 
1 Ch. Gal; 64 L. J. Ch., 416. 

3 Per Bayley, J., in Guy v. West, 
cited in 2 Selwyn’s Nisi Prius, 13th 
Ed., at p. 1244. 

4 Boyle v. Tamlin (1827), 6 B. & C., 
329; 30 R. R., 343; Lawrenee v. 
Jenkins (1873), L. R., 8 Q. B., 274; 


42 L. J. Q. B., 147; and see Coaker 
v. Willeocks (1911), 2 K. B. at pp. 127, 
131. Nor does any such obligation 
arise out of the relationship of landlord 
and tenant for the benefit of the tenant, 
Erskine v. Adeane (1873), L. R., 8 Ch. 
App., 766; 42 L. J. Ch., 835. 

5 Ibid. This obligation is described 
in Gale on Easements, 9th Ed., p. 409, 
as in the nature of a “spurious ease- 
ment ” affecting the land of the party 
who is bound to maintain the fences, 
see Lawrence v. Jenkins (1873), L. R., 
8 QB. at p- 279, 42 L. J. QMBTat 
p.lo0. 


may exist by 
way of ease- 
ment. 


Effect of unity 


of ownership 
on easement, 


Effect of 
severance, 


Law as to 
feneing on 
land adjoin- 
ing public 
road or other 
frequented 
place, 
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$ 


of which easement be becomes liable for any injury caused 
to his neighbour’s cattle in consequence of his failure to 
repair.! 

Where adjoining lands once belonging to different persons, 
one of whom was bound to maintain the dividing fences, have 
become the property of the same person, the pre-existing 
obhgation to repair is destroyed by the unity of ownership ; 
and on a subsequent severance of tenements the obligation to 
repair will not revive except by express words in the deed of 
conveyance.” 

There is no general rule of law which obliges the owners 
or occupiers of lands abutting on a public road to keep up the 
fences,? provided the natural condition of the land is not 
changed.4 

Nor is there at common law any obligation to fence mines, 
quarries, or other excavations as agamst trespassers,® or at all 
in solitary and unfrequented places.® 

But as between the occupier of a field and the occupier of 
ə quarry or mine in or underlying the field, there is an 
implied contract on the part of the occupier of the quarry or 
mine to fence it in.” 

And if the owner or occupier of land adjoming a public 
road makes exeavations either at the side of the road or so 
close to it as to be dangerous to the public using the road, he 
must fence them in or be liable for any accident caused by his 
default.§ 





Iung., 1382. 
4 E.g. as by mining and excavating 


This hability does 
his neighbour’s 


1 Gale, ubi Rup. 
not extend beyond 


cattle, or such as are rightfully on the 
adjoining land. Tt does not inelude 
any other eattle, notwithstanding that 
they may have entered over the land 
of the party for whose benefit the 
obligation to maintain the fences 
exists; ihid., citing Doraston v. Payne 
(1795), 2a. Spl eeeei sesh It. 107 ; 
Preface V; mer Wilinot, C.F., 
3 Wilson, 126, 

2 Per Bayley, J., in Boyle v. Tamlin, 
ubi sup. 

3 Potter v. “Parry (1859), 7 W. R 


anal 


at the side of, or close to, the road, see 
infra. 

8 Williams v. Groweott (1863),32 L. J. 
Q. B., 237; 8 L. T., 458: Hawken v. 
Shearer (1887), 56 L. J. Q. B., 284. 

6 Hawken v. Shearer, ubi sup. 

7 Williams v. Groweott ; Hawken v. 
Shearer, ubi sup. 

8 See Binks v. South Yorkshire Ry. and 
Héeer Don Co. (1862), 3 B. & S., Bae: 
$21. 3. Q. B., 26; Hawken v. Shearer, 
ubi sup. 
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But there is no obligation upon the local authority to fence 
iu an ancient open sewer adjoining a public road which was in 
existence when the road was dedicated.! 

An action for failure to keep a fence in repair must bo Against — 
brought against the occupier of the land, mime, or quarry Ke | 
which ought to be fenced im, and not against the owner of the brought. 
fee, who is not in possession.” 


(6) Other Miscellaneous Lasements or Tights in the nature 


of Easements. 


(u) Right to bury dead in a particular place.’ 

(b) Right to hold a haut or market on another’s land.4 

(c) Right to carry on a private ferry and levy tolls, im 
so far as it may be a right appurtenant and involves 
a right to embark and disembark passengers on 


another’s land.® 








1 Cornwell v. Metropolitan Commis- 
sioners of Sewers (1855), 10 Exch., 771. 

2 Cheetham v. Hampson (1791), 4 
Doep o15; 2 R. R., 397; and 
see Groweott v. Williams, ubi sup. 

3 Bryan v. Whistler (1828), S B. & C., 
285; 2 Man. & Ry., 318; Mohun Lal 
v. Sheikh Noor Ahmed (1868), 1 AH. 
i Cr al is. 

4 Rajah Bejoy Keshub Roy v. Obhoy 
Churn Ghose (1871), 16 W. R., 198. 

5 Parmeshurt Proshad Narain Singh 
v. Mahomed Syud (1881), I. L. R., 
6 Cal., 608; Nityahari Roy v. Dunne 
(1891), I. L. R., 18 Cal., 652. A ferry 
is a franchise, a form of property and a 
hereditament, not necessarily appurte- 
nant to land, which ean be aequired by 
grant or license from the Crown or 
ruling authority, Hussey v. Field (1835), 
2 C. M. & Rọ 432, 440; Reg. v. 
Cambrian Railway Co. (1871), L R., 
6 Q. B., 422, 427; 25 L. T.. S4; 
Simpson v, Att.-Genl. (1904), App. 
Cas. at p. 490; Dibden v. Skirrow 
(1908), 1 Ch., 41, 44; Parmeskur 
Proshad Narain Singh v. Mahomed 
Syud ; Nityahart Roy v. Dunne, whi 
sup. In England it can also be 





acquired by preseription, in which 
case a grant is presuined, Huzzey v. 
Field, ubi sup.; Peter v. Kendal 
(1827), © B. & C., 703, 780; Trotter v. 
Harris (1828), 2 Y. & J., 285; Sampson 
v. Aft.-Genl., ubi sup. But in Bengal, 
where ferries have beeu recognised both 
before and sinee, as well as by, the per- 
manent settlement, the preponderating 
view appears to be that a ferry earrying 
with it an exclusive right or a monopoly 
cannot now be aequired by preserip- 
tion under the Indian Limitation 
Act, unless supported by additional 
evidence from whieh a grant eould bo 
implied, see Nityahari Roy v. Dunne, ubi 
sup. at pp. 660-664, referring to Parme- 
shuri Proshad Singh v. Mahomed Syud, 
ubi sup. But when a right of ferry is 
claimed as appurtenant to land, and a 
grant of such right by the Crown is 
established, neither mere subsequent 
non-user without waiver nor the run- 
ning of an opposition ferry will destroy 
the right, Nétyahari Roy v. Dunne, ubi 
sup. In England all aneient ferrics 
are treated as monopolies, see Simpson 
v. Att.-Genl., ubi sup., but the monopoly 
is not the exclusive right to carry 


( 


230 ) 


(d) Right to sit in a particular pew in church. t 
(e) Laght to hang clothes on Hines passing over a neiglbour’s 


land.” 


(J) Right to keep a sigu-post opposite a house of enter- 


tainment.’ 


(y) Right to affix a sigu-board to the wall of a neighbour's 


house.4 


(i) Right to nail fruit trees or beans to a neighbour’s 


wall. 


(i) Right to retain in its position a fender or hateh for 
keeping a stream in a particular course.® 

(J) Light to keep fixed in a river a pile of wood for the 
more convenient use and enjoyment of a wharf.” 


across a stream or river by any means 
but the exclusive right to earry across 
by means of a ferry, Dibden v, Skirrow 
(1907), 1 Ch., 437, affirmed by C. A. 
(1905), 1 Ch., 41. . Thus, the building 
of a bridge across a river near to an 
aneicnt ferry is not a disturbance of 
the ferry, notwithstanding that the 
protits of the ferry may be diminished 
or altogether cease, Dibden v. Skirrow, 
ubi sup., and cf. Rameswar Singh v. 
Secretary of State for India (1907), 
J. L. R., 34 Cal., 470, 487, 488. 

a diogan axa Toons (75a), ly Tko 
43ln3 Hinde v, Chorlton (1866), L. R., 
2 CRETO 

* Drewell v. Towler (1832), 3 B. & 
aitles 100. 

3 Joare v. Metropolitan Board of 
Works (1874), L. R., 9 Q. B., 296. 

4 Moody v. Steggles (1879), 12 Ch. D., 
2G 

5 Hawkins v. Wallis (1763), 2 Wils, 
173; Gordhan v. Chota Lal (1888), 1. L. 
m, ISTROM, S52. Hero the wall, 
tbough a“ party-wall ? in the popular 
senso of tho word ns dividing two 
tenements or buildings, was not i 
party-wall in point of law (see Watson 
v. Gray (1880), 14 Ch. D., 192, nnd 
Chap. HI, Part V,“ ddasements relating 
to Party-walls ”’), as it was the absolute 
property of onc udjoining owner, sub- 


ject only to an easement in the other 
adjoining owner, to drive nails into it. 
There seems no doubt that prior to 
the acquisition of an easement over 
it, the owner of the wall would have a 
remedy in trespass for the nailing of 
trees, plants, or beams to the wall, or 
for any other direct or immediate aet 
of interference therewith, see Lawrence 
v. Obce (1815), 1 Stark., 22; Gregory v. 
Piper (1829), 9 B. & C., 591; Butlen v. 
Leake, Pree. of Pleadings, 7th Ed., 
p. 420; or it would be open to him to 
abate tho nuisance from lis own 
premises if that should be possible, or, 
if not, by entering on the adjoining 
tenement after notiec to the owner, 
sce Lemmon v. Webb (189, 3 Ch. 
1: (1895), App. Cas. 1; and the other 
eases cited infra, Part 11, C. (3); 
Gale on Kasements, 9th Itd., pp. 501, 


502. Theabatement should be elfeeted 
with reasonable earo not to eause 


moro damage than necessary, Galo, 
ubi sup. But it is doubtful whother 
in most cases the remedy by abatement 
would bo well advised, sce Chap. Al, 
Part Il. 

6 Wood v. Hewett (1846), 8 Q B. 
OZ 

7 Lancaster v. Lee (1859), 5 0. B.N. 
Son PUZ 
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(k) Tho right to grow nico plants ina neighbour's land to 

be afterwards transplanted to the dominant laud.4 
This right is strictly speaking a prolit à prendre, but 

must be considered an casement under the Indian 

Limitation Act ? and Indian Hasements Act.’ 

(1) Right to keep a bund at a particular height.* 

(m) Although the dominant owner is usually hablo to 
repair the servient tenement for the use and prc- 
servation of his casement,> yet he can by prescrip- 
tion, express stipulation, or any special local custom, 
acquire a right against the servient owner that he 
shall repair it.® 

(n) Right to have a party-wall maintained as a dividing 
wall between adjoining tenements.’ 

(o) Right to carry smoke away by a pipe overhanging 
another's land.’ 


Part 11.—Miscelluneous Rights not amounting to Iasements. 
Under this heading it is proposed to deal successively with 
(a) Rights in Gross; (b) Profits à prendre in Grogs ; (c) other 
Miscellaneous Rights. 


A.—Rights in Gross. 


It will be remembered that these rights, though analogous How distin- 
to easements in some respeets, differ from them materially in el 
others, and chiefly in the respect of their enjoyment being easements. 
altogether irrespective of the possession or ownership of land.® 


They are not, as easements are, rights Sp Dieu to land.!° 





i TEN 322; Wins. Notes at 
Jones v. Pritchard (1908), 1 
637; 24 Times L. R., 309 





1 Sundrabat v. Jayawant (1898), (1681), 
Tee ives co HOM., 391. p. 566; 
2 Aet IX of 1908, s. 2 (5), App. Ch. at p. 


IV (reproducing s. 3 of Act AV of 
1577 repealed). 

3 S. 4, App. VII; and sce Sund- 
rabati v. Jayawant, ubi sup. 

1 Narayana Reddi v. Venkata 
Chariar (1900), |. L. R., 24 Mad., 202. 

Pesce Chap. V11i, Part ITI. 

ë See notes to Pomfret v. Rycroft 


(310); and Chap. VH, Part I. 

7 Watson v. Gray (1880), 14 Ch. D., 
192 (195). 

8 Jones v. Pritchard (1908), 1 Ch. 
at p. 639; 24 Times L. R. at p. 311. 

9 Sce Chap. T, Parek 

W Ackroyd v. Smith (1850), 10 
CC. bry low aS); 10 Lid Cal sls 


Excepting 
profits a 
prendre in 
gross, rights 
ip gross not 
within 
Limitation 
Act. All 
rights in 
gross ex- 
cluded from 
Indian Ease- 
ments Act. 
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Another distinctive feature is that rights in gross are in 
reality nothing more than licenses, and as such are incapable 
of assignment. t 

Further, being altogether unconnected with the enjoyment 
or occupation of land, they cannot be annexed as incident 
to it.? 

Nor do the principles governing the acquisition of ease- 
ments by long enjoyment apply to these rights, for there must 
be something more than mere user to establish them; there 
must be something to shew their nature and origin as by 
production of a grant.3 

Any attempt to apply the prescriptive method to rights 
in gross would at once cause difficulties as to the evidence 
necessary to establish their nature and quality, which do not 
occur in the case of rights proved and determined by user and 
enjoyment on the part of the oceupiers of a dominant tene- 
ment; as, for instance, whether enjoyment by one man in 
the course of his own lifo, and no more, would establish 
any right either in that man for life or a descendible right in 
gross.4 

Rights in gross apart from profits à prendre in gross do 
not appear to have been within the scope of the Indian 





a —_— ee ae arana e De ea a ame 


(319); Bailey v. Stephens (1862), 
I2 CIBIN. S DEA. C. 2, 2268 
Shuttleworth v. Le Fleming (1865), 
19°C. Bae. O87; ote led. ©, Py 
309; Langeley v. The Midland Ry. 
Co. (1868), L. R., 3 Ch. App., 306 
(lO 37 9. J. Chi, 3135 (S16); 
Thorpe v. Brumfitt (1873), L. R., 8 Ch. 
App., 650; Chundce Churn koy v. 
Shib Chunder Mundul (1880), I. L. R., 
5 Cul., 945; 6C. L. R., 269. 

1 Ackroyd v. 


by express words be transferred with 
the land, bid. 

2 Ackroyd v. Smith; Dailey v. 
Stephens ; Shuttleworth v, Le Fleming, 
ubi sup. 

3 See Bailey v. Stephens, ubit sup. ; 
Shuttleworth v. Le Fleming, ube sup., 
und the learned arguinent of Mr. 
Mellish, afterwards Lord Justice Mellish, 
in the case last cited, in which it was 
held that the Inglish Prescription Act 


Smith, ubi sun. ; does not apply to rights in gross. But 
Bailey v. Stephens, ubi sup. ; Shuttle- sce tho remarks of White, J., in 
worth v. Le Fleming, ubi. sup. ; Thorpe Chundee Churn Mundut v. hib 
v. Brumfitt, ubi sup. ut p. 655, See Chunder Mundul (1880), J. L. R., 


Staffordshire v, Worcestershire Canal 9 Cal, 945; 6 C. L. R., 269, on the 


Navigation (1912), L Ch., 91. 

Quere whether n right of several 
fishery in gross created by the legisla- 
ture in favour of a landowner inay not 


subject of profits ù prendre in gross. 

1 Sece Shuttleworth v. Le Fleming 
(1865), 19 U. B. N.S. (712); 34 L. d- 
CE (312). 
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Limitation Act,t XV of 1877, aud they have been expressly 
excluded from the Indian Easements Act, V of 1882.° 

‘The two important classes of rights in gross which it is 
necessary to consider here are Private Lights of Way, and 


Public Rights of Way. 


Preceding observations ou rights in gross refer to private 


rights. 


Public rights of way, as will presently be seen, are on a 


different footing. 


(1) Private Rights of Way. 


Private rights of way when they are not appurtenant to hee rights 
land are rights in gross and are subject to the same method of % Y3- 


fection 


(2) Public Lights of Way. 


As already explained, a public right of way, being uncon- 
nected with a dominant tenement, is a right in gross and clearly 
distinguishable from an ecasement.4 

It is exercised over what is called a an 


A highway has been described as * 


to all the King’s subjects,” 


URNO DE 


road,® or a publie river,? or a railroad,’ or the sea-shore.® 


- 


1 Nor have they apparently been in- 
cluded in the repealing Aet, IX of 
1908. 

* These Acts, like the Prescription 
Act in England, establish the aequisi- 
tion of easements by user, see Chap, 
VII, Part II. 

3 See supra under “ Rights in Gross.” 

4 See Chap. I, Part I; Rangeley v. 
Midland Ry. Co. (1868), L. R., 3 Ch. 


App., 306 (310); 39 L. J. Ch., 313 
(316); Hawkins v. Ruiter (1592), 


1 Q. B., 668. It cannot be claimed as 
a dominant tenement to which to 
attach an easement, Att.-Genl. v. 
Copeland (1901), 2 Q. B., 101, but this 
does not prevent the acquisition of a 
right to diseharge water from a high- 


way on to adjoinmg land, if founded 
on dedication presumed froin long user, 
or on mutual agreenient, or the exercise 
of statutory powers, 8. C. on appeal 
(1902), 1 K. B., 690. 

5 Notes to Dovaston v. Payne, 2 
Smiths L. C., 12th Ed., p. 158. 

6 Hunooman Das v. Shamuchurn 
Bhutta (1862), 1 Hay., 4263 notes to 
Dovaston v. Payne, ubi sup. at p. 159. 

* Ibid. 

8 Notes to Dovaston v. Payne, ubi 
sup. ; Rex v. Severn and Wye Ry. Co. 
(1819), 2 B. & Ald., 646. 

? Notes to Dovaston v. Payne, ubi 
sup. But the sea-shore is not a high- 
way for all purposes, Llandudno U. C. 
v. Woods (1899), 2 Ch., 705. 


‘a passage which is open Variety ol 
> and it can be either 
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Highway as a As a public road, a highway may be termed a fool way, set 
ie oad h 
pooner’ apart solely for the purpose of foot passongers ; or it may be a 
pack and prime way, which is a horse and foot way ; or it may 
be a cart and carriage way ; or it may include all three.} 


Extent of In the older cases a public right of way was treated solcly 
lawful user of ay the liberty of passing and repaysing and the user of a high- 
publie right > 5 
of way. way for any other purpose was regarded as a trespass.* 


But the modern tendency is not to enforce this rule too 
strictly, for in a recent case it was said that although high- 
Ways were primå facie dedicated for the purpose of passage, 
other things were done upon them by everybody which were 
permitted by the law as constituting a reasonable and usual 
mode of using a highway as such, and that so long as a person 
did not go beyond such reasonable mode of using it he was 
not a trespasser.’ 

“If a person is passing along a part of a highway which 
‘belongs to a particular owner, in order to do something 
“ beyond, on land which does not belong to that owner, then, so 
“far as that owner is concerned, he is merely passing along 
“that part of the highway, and, whatever it may be the inten- 
“tion to do further on, that would be no trespass as against 
“such owner. Again, if a man is passing along a highway, 
“only intending, so far as the highway is concerned, to pass 
“along it, though he intends to go from it and goes into other 
“laud of the same owner, and does somothing contrary to 
“lis rights, I do not think there will be any trespass on the 
“highway.” 4 

But any user of a highway which interferes with tho en- 
joyment of his property by the owner of the soil, or otherwise 
exceeds a reasonable and ordinary user of the highway is a 
clear trespass.5 


1 Co. Lit., 56a; notes to Dovaston to Dovaston v. Payne, ubi supa p. 159, 
ve Payne, ubi sup., p. L59. 3 Harrison v. Duke of Rutland (1593), 
2 Lade v. Shepherd (1725), 2 Str, 1 Q. B., 1425 and sce Hickman v. 
100b; Stevens ve Whistler (1509), 1L Maisey (1900), 1 Q. B., 752. 
Jast, SIG Reg. v. Pratt (1855), 4 E. 4 Harrison v. Duke of Rutland, ube 
& Bao 860; St Mary Newington v. sup. at p. 147, per Lord Esher, M.R. 
Jacob (1871), L. 1, 7 Q. B., 17; Notes 6 Lade v. Shepherd (1735), 2 Str., 
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Public rights of way may be ercated by statute ! or may Acquired 
arise oul of the dedication to the public use by a landowner p T 
of that portion of his property over which the rights aro cation. 
exercised.” 

Such dedication may be made by express grant, but it is Dedication, 
usually founded on a presumption derived from user on tho #°0W made. 
part of the public. 

The presumption will be rebutted by proof of circumstances Rebuttable 
incompatible with dedication. 4 a 

In every case there must be 
tion to dedieate, of which the 


an animus dedicaudi, an inten- Elements of 


user by the publie is evidence oe dedica- 


and no more.” 





1004; Stevens v. Whistler (1809), 11 
East, 513 Reg. v. Pratt (1855), 4 E. 
& B., 860 ; Harrison v. Duke of Rutland, 
ubi sup. ; Luseombe v. G. W. Ry. Cor 
(1899), 2 Q. B., 313; Heckman v. 
Maisey (1900), 1 Q. B., 752. The 
following have been held to be acts of 
unreasonable user amounting to a 
trespass: (1) Going on to a highway 
for the purpose of interfering with the 
rights of sport which the owner of the 
soil was exercising on another part of 
his land, Harrison v. Duke of Rutland, 
ubi sup. ; (2) allowing cattle to stray 
on a highway, Luseombe v. G. W. Ry- 
Co., ubi sup. ; (3) using a highway as 
a place from which to watch trials of 
racehorses, Htekman v. Maisey, ubi 
sup. 

1 Sce notes to Dovaston v. Payne, 
ube sup. at p. 172. 

* Rex v. Lloyd (1808), 1 Camp., 260 ; 
Trustees of the British Muscum v. 
Finnis (1833), 5 C. & P., 460; Grand 
Surrey Canal Co. v. Hall (1840), 1M. & 
G., 3923 Vestry of Bermondscy v. 
Brown (1865), 35 Beav., 226, L. R., 
1 Eq., 204; First Assistant Colleetor 
of Nasik v. Shamji Dasrath Patil (1878), 
1. L. R., 7 Bom., 209; and see 4tt.- 
Genl, v. Esher Linoleum Co., Lid. (1901), 
2 Ch., 647. It is compctent for a 
tenant for life and an immediate 
remainderman in fee to dedicate to 
the public a road over the settled land, 
Farquhar v. Newbury Rural District 


Counerl (1909), 1 Ch., 12. 

3 See the cases last cited. Though 
the onus of proving that a way is a 
pubhe highway lies on the party 
alleging it, proof of user of such a 
nature that dedication might bo 
reasonably inferred therefrom is 
sufficient without proof that during 
the period of user there was a person 
capable of dedicating, and the onus pro- 
bandi that there was no such person 
is on the opposing party, Até.-Genil. v. 
Watford Rural Couneil (1912), 1 Ch., 
417. 

4 See notes to Dovaston v. Payne, 2 


miniths do Ga laah bd. p. 166; 
Corsellis v. London County Couneil 


(1907), 1 Ch., 704. See further, infra, 
under “ Elements of valid dedication.” 

5 Grand Surrey Canal Co. v. Hall, 
ubi sup.; Poole v. Huskisson (1843), 
11 M. & W., 8273; Vestry of Bermondsey 
v. Brown, ubi sup.; First Assistant 
Collcetor of Nasik v. Shamji Dasrath 
Patil, ubi sup. ; Ranchordas v. Mana- 
klal (1890), I. L. R., 17 Bom., 648; 
Att-Genl. v. Esher Linoleum Oo., Lid. 
(1901), 2 Ch., 647; Simpson v. Ait.- 
Genl. (1904), App. Cas. at p. 493; 
Att.-Genl. v. Antrobus (1905), 2 Ch., 201, 
204, User by the public over land 
belonging to a non-resident owner is 
less cogent evidence of dedieation than 
where the user is uceessarily brought 
to the owner’s personal notice} and, 
further, the weight to be attached to 
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The mere acting so as to raise the supposition that a way 
is dedicated to the public does not of itself amount to dedi- 
cation. 

Ou the other hand, acts referable more to ownership of the 
soll than to an intention to exclude the public will rather 
confirm than rebut the presumption of dedication.? 

As regards the question of intention, the duration of the 
public user which restricts the rights of the owner of the soil 
is not so important as the nature of the acts done by the 
owner of the soil, and of the adverse acts acquiesced in by 


huin.? 


Further, dedication is also a question of title; the person 
said to have intended to dedicate cannot dedicate more than 


he owns.4 


A right of pre-emption in adjoining owners will incapacitate 


the owner from dedicating.® 


The user from which the presumption is derived must be 
open, as of right and uninterrupted.® 
An interruption will rebut the presumption.’ 





user must depend somewhat upon 
Whether the land itself is cultivated 
land or rough and unproduetive land, 
Chinnock v. Hartley Waintney dural 
District Council (1899), 63 J. P., 327. 

1 Barraclough v. Johnson (1838), 8 A. 
& kE., 99; 47 R. R., 506; Simpson v. 
Alt.-Genl., ubi sup. 

2 Coats v. Herefordshire 
Council (1909), 2 Ch., 579. 

3 Rey. v. Chorley (1848), 12 Q. B., 
515; North London Ry. Co. v. St. 
Mary, Islington (1873), 21 W. R.. 226; 
notes to Dovuston v. Payne, 2 Smith’s 
L. C., 12th Ed., p. 167. “ A single act 
“ef interruption by the owner is of 
“nore value than many acts of enjoy- 
“ment, per Parke, B., in Poole v. 
Huskisson, ubi sup. at p. 830; and 
see Muhammad Rustam Ali Khan v. 
Municipal Committee of Karnal City 
(1919-20), L. I e Ind. App: 25. 

4 lit.-Genl. v. Antrobus, ubi sup. at 
Ppp. 20h. 

6 Coats v. 


County 


Herefordshire County 





Council, ubi sup. 

© kex v. Barr (1814), 4 Cimi alo: 
Reg. v. Petme (1855), 4 8. & B., 1373 
Poole v. Huskisson; Vestry of Ber- 
mondsey v. Brown, ubi sup. There 
must have been user of the way 
“ openly, as of right, and for so long 
“a time that it must havo come to 
“the knowledge of the owner of the 
“fee that the public were using it as 
“of right,” per Blackburn, J., in 
Greenwich Board of Works v. Maudslay 
(1869), L. R., 5 Q. B. at p. 404, quoted 
with approval by Farwell, J., in Att.- 
Genl. v. Antrobus (1905), 2 Ch. at p. 
202. 

7 Poole v. Huskisson, ubi sup.; 
Vestry of Bermondsey v. Brown, ubt 
sup. <Any act of the owner of the 
land incompatible with the notion of 
dedication will constitute an inter- 
ruption. Thus, if he place a bar or 
gate across the road, which may be 
opened and shut at pleasure, and even 
though the bar or gate be knocked 
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No special period of user is required to establish the 
presumption. t 

Each case must depend upon its own special circum- 
stances.” 

A dedication can be presumed in favour of the general Dedication 
public only ; there can be no dedication in favour of a portion i ae in 
of the public, such as the inhabitants of a parish.’ gencral 

Upon the dedication of a highway to the public, the soil of PYPNe only. 
the highway remains vested in the dedicating owner, and re ea 
he can use his property in any way he pleases not meonsistent highwoy 
with such dedication.4 vested in 

As was said by Cairns, L.J., in Rangeley v. The Midland 0%" 
Railway Co., “a public road or highway is not an casement ; 

“it is a dedication to the public of the occupation of the 
‘surface of the land for the purpose of passing and repassing, 


down, the fact of its once having 
existed will for a considerable period 
prevent the presumption of dedication 
from arising, see notes to Dovaston v. 
Payne, 2 Smith’s L. C., 12th Ed., p. 
169, and the cases there cited. And 
closing the land to the publie one day 
in the year will be sufficient te displace 
the presumption, Trustees of British 
Museum v. Finnis (1833), 50. & P., 
460 (465). 

1 See Woodyer v. Hadden (1813), 5 
Taunt., 125 (137); notes to Dovaston 
v. Payne, 2 Smith’s L. ©., 12th Ed., 
p. 167; Trustees of British Museum v. 
Finnis (1833), 5 C. & P., 460 (465), 
(466, note (c)). 

2 Ibid.; and see Ranchordas v. 
Manaklal (1899), I. L. R., 17 Bom., 648. 

3 Poole v. Huskisson, ubi sup. ; 
Vestry of Bermondsey v. Brown (1865), 
L. Ro 1 Eq., 204; Shamsoondar 
Bhattacharjee v. Monec Ram Das (1876), 
25 W. R., 233; Broeklebank v. Thomp- 
son (1903), 2 Ch., 344; and sce Muham- 
mad Rustam Ali Khan v. Municipal 
Committee of Karnal City (1919-20), 
L. R., 47 Ind. App., 25, where it was 
held that the evidence showed an 
intention not to dedicate to the public 
generally but merely to allow visitors 


to, or traders with, tenants whose shops 
abutted on the road in question, a 
right of passage. Ways such as church 
ways or market ways may be acquired 
by all the inhabitants of a parish by 
custom (see Gale on Easements, 
9th Ed., p. 312, note (a); Brocklebank 
v. Thompson, ubi sup.), or by an 
individual parishioner as appurtenant 
to his house (see Gale, ubi sup.), but 
such ways are regarded not as public 
ways, but privato ways (see Brockle- 
bank v. Thompson, ubi sup.). But such 
a customary way can be converted 
into an ordinary highway after user 
by the general public sufficient to 
raise the presumption of dedication, 
Farquhar v. Newbury Rural District 
Council (1909), 1 Ch., 12, but the 
evidence in support of the public 
claim must be cogent, see Vestry of 
Bermondsey v. Brown, ubi sup. 

4 Lade v. Shepherd (1735), 2 Str., 
1004; Dovaston v. Payne (1795), 2 H, 
Bio 527s 3 midas in C, 12th el 
pp. 159, 160; Rangeley v. Midland 
Hoye Co, ('S68), 11. R., 3 Chit App. 
s00; 37 L. J. Ch., 3133 St. Mary 
Newington v. Jacob (1871), L. R., 
7 Q. B., 47; Campbell Davys v. Lloyd 
COO 2Ch,. at pablo. 


Presumption 
as to owner- 
ship of soil. 


Dedication 
must be in 
perpetuity. 
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“the pubhe generally taking npon themselves (through tho 
“parochial authorities or otherwise) the obligation of ro- 
“panime it + 

Since the ownership of the soil remains in the person or 
persons dedicating the road, the presumption is that such 
ownership extends to the whole width of the road in the case 
of an owner whose property lies ou each side of it, or to tho 
middle of it where the land on eithor side of it belongs to 


different owners. ? 


And this presumption exists ag much with regard to private 
l = 


ways as public ways.3 


The presumption may be rebutted by proof of circumstances 


incompatible therewith.* 


It is now settled, though, until recently, the question does 
not appear to have been expressly decided, that there cannot 
be dedication for a term certain or uncertain; it must be im 


perpetuity.° 


1 L. R, 3 Ch. App. at p. 311; 
37 L. J. Ch. at p. 316. ‘“* Dedication, 
“ however, as between the owner of 
“the soil on the one hand and the 
“ controling authority on the other 
“involves something more than the 
“ mere occupation by the public of 
“ the surface. It involves the dedica- 
“ tion of so much of the subjacent soil 
“ as is necessary for the proper mainte- 
“nance of the surface as a road or 
“gtreet., How much of the subsoil 
“is necessarily dedicated for this 
“ purpose is a matter of evidence in 
“each ease,” per Eve, J., in Schweder 
v. Worthing Gas, Light, and Coke Co., 
(No. 2) (1913), 1 Ch., 118, 124. As to 
tho liability to repair, see further, 
infra. 

2 Cooke v. Green (1823), 11 Price, 
736; Haigh v. West (t893), 2 Q. B., 
19 (29)3 London and N.-W. Ry. Co. 
v. Westminster Corporation (1902), 
1 Ch., 269 (278), Tho presumption 
usque ad medium filum vite is based 
upon the supposition that when the 
rond was originally formed, tho 
proprictors on either side each con- 


The effect of this rule is to preclude an owner 





tributed a portion of his land for the 
purpose, Holmes v. Bellingham (1859), 
7 ©. B. N. S., 329 (336); London and 
N.-W. Ry. Co. v. Westminster Corpora- 
tion, ubi sup. But this presumption 
does not apply to the subsoil of a 
railway so as to pass underlying 
minerals under a grant of the land 
and minerals lying on each side of 
and adjoining a railway, Thompson v. 
Hickman (1907), 1 Ch., 550. 

3 Holmes v. Bellingham ; Mobaruck 
Shah v. Toofany (1878), I. L. R., 4 Cal., 
206; In re Whites Charities (1898). 1 
Ch., 659; London and N.-W. Ry. Co. 
v. Westminster Corporation, ubi sup 

4 Beckett v. The Corporation of Leeds 
(1871), 260. J., 375; 20 W. Ramos 
and see notes to Dovaston v., Payne, 
28m. L. C., 12th Ed, p. 169: 

6 Corsellis v. London County Council 
(1907), 1 Ch., 704, adopting dictum of 
Byles, J., Dawes v. Hawkins (1860), 
s aB. N. 5., SES, 8485. 29 L, JACEE 
343, 347. This rule and the maxim, 
“ Onco a highway, always a highway,” 
appear ench to bo complementary of 
the other, 
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in fee as well as a lessee or other limited owner from dedicating 
for a term under any circumstances.! But it seems that a By whom ean 
valid dedication in perpetuity can be made not only by an Pe made. 


owner in fee but by a lessee with the consent or acquiescence Owner in fee. 
Lessee. 


of his lessor express or presumed.” 
A corporation or a public company may dedicato a way Corporation 


over its property, provided the dedication is not inconsisten 


with the objects of the corporation or company, or the purposes 
for which the property has been vested in them.’ 

A dedication may be qualified, or partial, or conditional, Dedication 
or subject to reservation, or limited to a user of the highway 
at particular times, or for particular purposes, provided such 
limitations are imposed at the time of dedication.4 

A dedication of lands belonging to the Crown can as well Presumption 
be presumed as a dedication of land belonging to a private 
owner, and such dedication may, and ought to, be presumed Crown. 
from long continued user in the absence of anything to rebut 


the presumption.” 


A highway may also be created by statute.® 


It is essential 





1 Previously, there was no question 
that a public way used during a tenancy 
could be stopped by the reversioner on 
coming into possession, see Wood v. 
Veal (1822), 5 B. & Ald., 454, and notes 
to Dovaston v. Payne, ubi sup. at p. 
168. 

2 Rex v. Barr (1814), 4 Camp., 16; 
Harper v. Charlesworth (1825), 4 B. & 
C., 574, 5913 Simpson v. Att.-Cenl. 
(1904), A. C., 476, 507. 

3 Rex v. Inhabitants of Leake (1833), 
5 B. & Ad., 4693 Grand Junction 
Canal Co. v. Petty (1888), 21 Q. B. D., 
273; notes to Dovaston v. Payne, ubt 
sup. at p. 168; Coats v. Herefordshire 
County Council (1909), 2 Ch., 579 ; Great 
Central Railway v. Balby.with-Hexthor pe 
Urban Council, <Alt.-Genl. v. Great 
Central Railway (1912), 2 Ch., 1103 
Arnold v. Morgan (1911), 2 K. B., 314. 

4 Fisherv. Prowse (1862), 2 B. & S., 
7705 Mercer v. Woodgate (1869), L. R., 
5 Q. B., 263 notes to Dovaston v. 


Payne, ubi sup. at p. 169; and see 
Muhammad Rustam Ali Khan v. 
Municipal Committee of Karnal City 
(1919-20), L. R., 47 Ind. App., 25. 
There may certainly be a reservation 
by the landowner as regards existing 
physical obstruction, such as a stile 
or a gate, for the public must take 
the road in the condition in which they 
find it. But it is another proposition 
that there can be a dedication subject 
to a right in future to obstruct, on 
which Reg. v, Charlesworth (1851), 
16 Q. B., 1012, throws grave doubt, 
see Att.-Genl. v. Horner (No. 2) (1913), 
2 Ch., 140, 170. 

5 Turner v. Walsh (1881), L. R., 6 
App. Cas., 6363 First Assistant-Col- 
lector of Nasik v. Shamji Dasrath Patil 
(1878), I. L. R., 7 Bom., 209. 

6 Cubitt v. Lady Caroline Marse 
TEs 8 C. P., 915; AMN Gan: 
Antrobus (1905), 2 Ch., 204 


ț oF Company. 


may be quali- 
fied. 


of dedication 
against 


May be 
ereated by 


- statute. 


Extent of 
public right 
of way, how 
measured. 


Regina v. 
The Uniled 
Kingdom 
Electric Tel. 
Ce. 
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to its valid creation that the provisions of the Act should be 
strictly followed.} 

The extent and mode of enjoyment of a highway must be 
measured by the user as proved, or by the terms of the deed 
when the nght is so granted, but in the absence of evidence 
to the contrary the public are entitled to the whole width of 
the way without any such restriction as may be imposed by 
the owner of the servient tenement in the case of a prescriptive 
private way.? In Regina v. United Kingdom Electric Telegraph 
Co.,3 the Court of Queen’s Bench on a motion for a new trial 
approved the following direction by Martin, B. :—“ In the 
‘case of an ordinary highway, although it may be of a varying 
“and unequal width, running between fences, one on each 
“side, the right of passage or way, primd facie, and unless 
“ there be evidence to the contrary, extends to the whole space 
“between the fences; and the public are entitled to the use 
“of the entire of it as the highway and are not confined to 
“the part which may be metalled or kept in order for the 


“more convenient use of carriages and foot passengers.” 4 





1 Cubitt v. Lady Caroline Maxse, ubi 
sup. ; Hanbury v. Jenkins (1901), 2 Ch., 
401. 

2 As to such restriction, see Chap. 
Vill, ParG ec. 

3 (1862) 31 L. J. M. C., 166. 

4 Ibid. at p. 167. And see Pullin v. 
Deffel (1891), 65 L. T., 134; Eyre v. 
New Forest Highway Board (1892), 
8 Times L. R., 648; Robinson v. The 
Cowpen Loeal Board (1893), 62 L. J. 
Q. B., 619; Mappin Bros. v. Liberty 
œ Co. (1903), I Ch., 11S; Fareey x. 
Truro Rural Council (1903), 2 Ch., 638 ; 
Westminster Corporation v. London and 
N.-W. Ry. Co. (1905), App. Cas, 
426; Ofin v. Rochford Rural Couneil 
(1906), 1 Ch., 342; Wednesbury 
Corporation v, Lodge Holes Colliery 
@o,, Ltd, (1907), 1 K. B., 78 (91). 
presumption ns to the extent of a 
public right of way should be drawn 
with reference to all the circumstances 
existing at the time when the question 
ng to the extent of the pubhe right 
arises, C'opestoke v. West Susser County 


Any 


Council (1911), 2 Ch., 331. Encroach- 
ment by an adjacent landowner on 
the space occupied by a highway can- 
not be legalised by possession for any 
length of time, nor is the consent of 
the highway authority cffectual for 
such purpose, Harvey v. Truro Rural 
Council, ubi sup. Where adjacent 
Jand has been laid out for the purpose, 
even, of private traffic along the line 
of a public footway, and there are no 
circumstances showing an intention on 
the part of the owner to restrict the 
public to that particular line, a dedica- 
tion to the public as a footway of all 
tlie surface of the new strip will bo 
presumed, Att.-Genl. v. Esher Linoleum 
Co., Ltd. (1901), 2 Ch., 647. And a 
ditch between the road and tho feneo 
may bo dedicated as purt of the high- 
way notwithstanding that it eannot 
be used by the public for the purposes 
of passage, Chorley Corporation v. 
Nightingale (1906), 2 K. B., 612, 
affirmed on appeal (1907), 2 K. B., 
637, 


Inasmuch, therefore, as there is a pubhe right over all or 
any part of a public highway, if such highway bo lawfully 
stopped at one end? (e.g. by sessions order or Act of Parlia- 
ment *), the right of way over the remador is not gone,’ and 
the public are not deprived of any more of their.right than 
the order or statute expresses.4 
Prima facie, a public road must lead from ouc public place Direction of a 
to another public place,’ or, m other words, there cannot, highway. 
prima facie, be a right for the publie to go to a place where 
the public have no right to be.6 Thus the general public Rights in 


: : respect of 

cannot by user acquire the right to visit a public monument or yeh dedica- 

other object of interest or curiosity on private property.” oa or 
rust in 


Nor will a trust for such purpose be presumed in favour favour of, 


of the public against a landowner who has a clear documentary bee will 
iy - 
title.§ For such presumptions are never made unless the ferred from 


state of affairs is otherwise unexplainable.® ee 


1 Rex v. Downshire (1836), 4 A. & E., 
698 (713); Gwyn v. Hardwicke (1856), 
1 H. & N., 49 (55). 

* Reg. v. Burney (1875), 31 L. T. 
N. 5., 828. 

3 Rex v. Downshire ; 


v. Antrobus, ubi sup. at pp. 198, 199. 

® Atl.-Genl. v. Simpson (1901), 2 Ch., 
671, 698; All. ‘Genl. v. <Lrtrobus, mh 
sup. at p. 199. Thus in the Stonehenge 
case (Ait.-Genl. v. Antrobus, ubi sup.), 


Gwyn v. Hard- although it was shewn that the public 


wieke, ubi sup. 

4 Reg. v. Burney, ubi sup. But if a 
highway be lawfully stopped at both 
ends, it ceases to be a public way, 
Bailey v. Jamieson (1876), 1 ©. P. D., 
S20, 

5 Cumpbell v. Lung (1853), 1 Macq., 
451; Young v. Cuthbertson (1853), 1 
Macq., 455, 457, cited by Farwell, J., 
in Att.-Genl. v. Antrobus (1905), 2 Ch. 
at p. 206. 

ï Per Holmes, L.J., in the Giant’s 
Causeway case (Giants Causeway Co. v. 
Ait.-Genl., Freeman’s Journal, Jan. 15, 
1898), cited by Farwell, J., in Att.-Genl. 
v. Antrobus, ubi sup. 

7 See cases in last footnote and ane 
Rock and Spindle case (Dunean v. Lees 
9 M., 274, 276), cited by Farwell, J., in 
Att.-Genl. v. Antrobus, ubi sup. at p. 
207. 

8 Goodman v. Saltash Corporation 
(1882), 7 App. Cas., 633, 647 3 Att.-Genl. 
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had been in the habit of visiting Stone- 
henge from time immemorial, and it 
was accordingly argued that a lost 
grant or a lost Act of Parliament must 
be presumed, Farwell, J., in declining 
to make any sucli presumption in the 
face of the owner’s absolute fee simple 
title, pointed out the misfortune that 
would arise “if the Courts were to 
“presume novel and unheard of 
“ trusts or statutes from acts of kindly 
“courtesy, and thus drive landowners 
‘to close their gates in order to 
‘“ preserve their property ” ; and after 
adding that the owner might well 
have dispensed with requests for 
permission, where in the absence of 
permission no right by grant or pre- 
scription could be acquired, adopted 
the celebrated language of Bowen, L.J., 
in Blount v. Layard (1891), 2 Ch., 691n 
(approved by Lord Macnaghten in 
Simpson v. Att.-Genl. (1904), App. 


16 


Cul-de-sac 
may become 
a legal high- 
way. 
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Nor cau the dedication of a public right of way be inferred 
from user for purposes of recreation, or lounging, or sauntering, 
and not for the purpose of reaching any definite place.! 

And no dedication will be presumed where the publie have 
waudered at pleasure over a vacant space of land without any 
defined traeks in any given direetion from point to point,” 
for there is no sueh right known to the English law as jus 
spatiandé.8 

It was doubted at one time whether a way could exist as a 
highway which had never been a thoroughfare.4 

But it is now settled that a road may be a highway though 
it never existed as a thoroughfare,’ and that the absence of 
a terminus ad quem, whereby the road remains a cul-de-sac, 
is not neeessarily fatal to the legal existence of a highway.® 

A cul-de-sac may exist as a highway under a deed of dediea- 
tion exeeuted by the landowner or upon other unmistakable 
evidence of his intention ; but mere user by the publie with- 
out more is not sufficient to convert a cul-de-sac into a legal 


highway.” 


The further condition is indispensable that there should 
} 





Cas., 476, 192, 493, and relied on by 
Buckley, J., in Behrens v. Richards 
(1905), 2 Ch. 614, 619, 620), that 
“nothing worse can happen in a free 
“country than to force people to be 
“ehurlish about their rights for fear 
“that their indulgence may be abused, 
“and to drive them to prevent the 
“enjoyment ol things which, although 
“they are matters of private property, 
“naturally give pleasure to many 
“people besides the owners, under 
“the fear that their good nature may 
“Dbe misunderstoed,”’ 

l Abercromby v. Fermoy Town Com- 
missioners (1900), | I. R., 302, 318, 
cited in sblé.-Genl. v. clutrobus, ube sup. 
ait. 207. 

“Myre ve New Forest Highway Board 
(18593), 8 Times 1. R., 648; Bobsnson 
ve Cowpen Local Board (1893), 62 L.J, 
oah. Gi; 3 1. J, Oo BA.) ; 
Mappin Bros v. Liberty & Co., dtd. 


—— m 


(1903), 1 Ch., 118; Ma- Cena v. 
Antrobus, ubi sup. at p. 204. 

3 Att.-Genl. v. Antrobus, ubi sup. at 
pp. 198, 199. And sce International 
Tea Stores Co. v. Hobbs (1903), 2 Ch, 
at pez: 

4 Notes to Dovasion v. Payne, 2 
smith’s L. C. 12th Ed.) p. Pose 
v. lcal (1822), 5 B. & Ald. p. Sota 
sec Pratt on Highways, 16th Ed., pp. 
7 el seq. 

5 See Dovaston v. Payne, ubi sup., 
and the eases there cited. See also 
Pratt on Highways, ubi sup. 

6 Att.-Genl. v. Antrobus, ubi sup. at 
p.*206; und see Rex v. Downshire 
(1836), 4 A. & E., 698 (713); Gwyn v. 
llardwicke (1856), 1 H. & N., 49 (56); 
Leipe Vv. Durney (1875), 31 oe 
Bose 

? Lbid,, and sce per Romer, L.J., in 
Whitehouse v. tluyh (1906), 2 Che at 
p. 285. 
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have been expenditure on it by the parish or local authority, 
either expressly permitted by the landowner, or induced by 
his conduct.: 

Thus it not infrequently comes about that streets in towus 
which are repaired, sewered, aud lighted by the public authority 
aro culs-de-suc.” 

But in the country, excopt in places of habitual pubhe 
resort, or of special public interest, it rarely or never happens 
that a cul-de-sac becomes a legal highway. 

If a public way from whatever cause becomes impassable Public right 
or even incapable of commodious use by the public, the right ines 
is acquired of going on the adjacent land.4 This is not a right 
which is extended to the ease of a private way except where 
it becomes impassable owing to some obstruction placed in it 
by the servient owner.® 

In the case of a public way the right of deviation appears 
to exist, not only when the way has become impassable by 
reason of something not having been done, as, for example, 
repairs, but when it has been rendered impassable by an 
obstruction placed in 16.6 

An owner of land which is contiguous to a public highway Extent of 
has the right of access to the highway from his land and vice nee 
versd at any point along the line of contact, whether the soil of ewe 


i : é . rom ad- 
the highway is vested in him or not.’ joining land. 


e nr e 


1 Ait -Genl v. Anirobus, ubi sup. at 
pp. 206, 207. 

2 See Bourke v. Davis (1890), 44 Ch. 
D., 110, 122, cited in Att.-Genl. v. 
Antrobus, ubi sup. at p. 206. 

3 Ibid., and see Att.-Genl. v. Antrobus, 
ubi sup. at p. 208, citing Eyre v. New 


bbs 80 L. J. Ch., 325; Ramus v. 
Southend Local Board (1892), 67 L. J., 
169; Chaplin v. Westminster Corpora- 
tion (1901), 2 Ch., 329; Tottenham 
Urban Council v. Rowley (1912), 2 Ch., 
633; Cobb. v. Saxby (1914), 3 K.B., 
822. And this right of access is not 


Forest Highway Board (1892), 56 J. P., 
517, 518; 8 Times L. R., 648. 

4 Notes to Dovaston v. Payne, 2 Sin. 
PACTE dn p. 165. 

5 See Chap. VIL, Part I, C. 

6 Notes to Dovaston v. Payne, 2 Sui. 
L. C., ubr sup. at pp. 165, 166. 

7 Lyon v. Lishmongers Co. (1876), 1 
APPC 02n 46 L. J. Ch., 68; 
Fitz v. Hopson (1880), 14 Ch. D., 553, 


eonfined to the right of passing back- 
wards and forwards between the 
premises and the highway but includes 
the right of access to a wall of tho 
premises and the right to have adver- 
tisements on the wall displayed to tho 
uninterrupted view of tho members 
of the public using the highway, 
Cobb v. Saxby, ubi sup. 


Liability to 
repair. 
In England. 


Jn India. 


Liability to 


repair not en- Ji4] 


forceable by 
mandatory 
order. 


Nonfeasance 
by publie 
body not a 
ground for 
damages. 
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Fhis constitutes another point of difference between a public 
and a private way.? 

But this is a right which must be reasonably exercised so 
as not to interfere with the reasonable exercise by the public 
of their rights of way. 

In England, local bodies are by various statutes required to 
maintain highways lying within the mits of their authority, 
but apart from this statutory obligation, the Hability to repair 1s 
by the common law imposed on the inhabitants of the parish iu- 
mediately on the dedication of the highway to the pubhe,? unless 
they can throw the burden on other persons ratione tenure.4 

The liability does not arise by particular custom, but is a 
common law onus for the publie benefit.” 

The same liability does not arise in India; in the mofussil 
questions of repairs of highways are usually provided for by 
Acts regulating the maintenance of roads, as, for example, the 
road-Cess Act, IX of 1880, in Bengal. 

In the Presidency towns such repairs are usually provided 
for by Municipal Acts, such as, for example, in Calcutta, the 
Calcutta Municipal Act, IIT of 1899, sections 336 and 337.6 
It is contrary to the practice of the Court to enforce a 
lity to repair by a mandatory order, as the Court will not 
superintend works of building or of repair.’ 

Nor, apart from misfeasance, will the mere failure to repair 
render a public body liable to an action for damages.’ 


t See Chap, VET, Part 1, C. 


- Tottenham Urban Council v, Rowley 
(2902), 2° Clie Gx 


-=-= — a ee ~ - on 


tion on a private individual to continue 
to bear a burden, however long it may 
have been borno, Steel v. Houghton 


3 Rex v, Inhabitants of Leake (1833), 
6B. & Ad., 4695 39 lw R., 521. This 
liability is not displaced merely by 
absence of evidence of repair, Att.-Genl. 
v. Watford Rural Couneil (1912), 
Gn alg. 

4 Rex v. Shefictd (L157), 2 Jenn. R., 
106; Lex v. Inhabitants of Netherthong 
(1815), 213. & Ald, 179; Cubitt v. Lady 
Caroline Maxse (1873) L.R, S$ C. P, 
T04; Ferrand v. Bingley Urban Council 
(1903), 2 K. B., 415. But apart from 
tenuro there would be no legal obliga- 


(1788), 1 H. Bl. at p. 60; Simpson v. 
Alt.-Genl. (1904), App. Cas., 491. 

5 Rex v, Sheffield, ubi sup. 

6 See also the Calcutta Port Act, 
Bengal Act I11 of 1890, s. 67, and the 
Calcutta Improvement Act, Bengal 
Act V of 1911, ss. 57, 5S. 

7? Ait.-Genl. v. Staffordshire County 
Council (1905), 1 Ch., 336 (342). 

8 Voting v- Davis (1862) Se Ce 
197; Cowley v. Newmarket Local Board 
(1892), App. Cas., 315, 
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Thus the transfor to a public body of the obligation to 
repair roads does not per se render it liable to an action for 
damages for nonfeasance as apart from misfeasance; and the 
question whether such lability is imposed on it must be 
determined by the language of the particular onaciment.t 

When a highway is vested in the local authority, that body Position of 
becomes a trustee for the pubhe of all rights and amenities De 
incident to its property, and whilst its rights in the highway way vested 
are not less than those of a privato owner, yet as trustee it has ™ a 
not the absolute right of a private owner to renounce them. 

But whilst as a general principle this is incontrovertible, 
the question what is the full legal remedy to which the local 
authority is entitled, and on which accordingly it is bound to 
insist, for damage done to a highway by a wrongdoer will 
depend on what expenditure is necessary to make good such 
damage. 

Thus, where while working their mme the owners let 
down the surface of a highway which was vested in the local 
authority, and that body acting bond fide and on the opinion 
of skilled advisers restored the highway to its former level at 
great cost when an equally commodious road might have been 
made at less cost, it was held that the local authority was not 
entitled to raise the road to its former level at whatever cost 
and whether it was more commodious to the public or not,’ 
and that the true measure of damages recoverable from the 
mineowners was what it would have cost to make the equally 
commodious road.4 
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1 Maguire v. Corporation of Liverpool 
(1905), | K. B., 767; and see Earl of 
Harrington v. Derby Corporation (1905), 
t Ch., 205. 

2 Wednesbury Corporation v. The 
Lodge Holes Colliery Co., Ltd. (1907), 
1 K. B., 78 (C. A.). This decision was 
reversed by the House of Lords on the 
main question of damages (see infra), 
but this principle remains untouched. 

3 Jt is obvious that such a rule might 
lead to a ruinous and wholly unneces- 
sary outlay. There is no authority 


for it, though there is authority to 
shew that as between the owners of a 
public road and the adjacent lands 
the former may be entitled to restore 
the ancient level, -per Lord Loreburn, 
L.C., in Lodge Holes Colliery Co., Ltd. 
v. Wednesbury Corporation (1905), App. 
Cas. at p. 326. 

4 Lodge Holes Colliery Co., Ltd. v. 
Wednesbury Corporation (1908), App. 
Cas. 323, reversing decision of Court of 
Appeal, see supra. 
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It appears that, except by act of God? or legislative 
enactment,” pubhe rights of way cannot be extinguished. 

Tt is a settled maxim “ that once a highway always a high- 
way,” for the public cannot release their rights, and there is no 
extinctive presumption or prescription. ? 

Diversion of the way will not extinguish the nght ; it will 
merely alter its mode of enjoyment.4 

Tidal and navigable rivers are also highways on which the 
public have a right of navigation.’ 

If a public navigable river changes its course and retains its 
navigable character, the new channel becomes subject to the 


public right of navigation.® 


The bed of a tidal and navigable river is vested in the 
Crown,’ but such ownership cannot derogato from the public 


right of navigation.§ 


And the public may have rights of passage over the banks 


tee n SS ae a 


1 As, for example, in India an earth- 
quake which destroys a road; and see 
notes to Doraston v. Payne, 25m. L. C., 
12th Ed., p. 173. But an act of God 
causing the diversion, and not the 
destruetion, of the way, does not 
extinguish the right. See infra. 

2 Such as an Act acquiring a public 
road for any particular purpose or 
allowing a public road to be stopped up; 
and see notes to Dovaston v. Paynes 
ubi sup., pp 173, 174. Extinguish- 
ment by statute need not be express. 
It can arise by neeessary implieation, 
Corporation of Yarmouth v. Simmons 
(1878), 10 Ch. D., 5183 bunt see Coles 
V. Males (1888), 57 L. J. ME C., 132. 

3 Dawes v. Hawkins (t860), 8 C. B. 
N. Xa. 858, See also Cubitt v. Lady 
Curoline Maxse (1873), 1.. R., 8 C. P., 
704, 709, 712, 716. 

See notes to Dovaston v. Payne, ubi 
sup. at pe 173. As when, through 
natural causes, a river changes its 
course, Jbid.; and see infra under 
“Tidal and Navigable rivers.” 

6 Jlunooman Dass v. Shama Churn 
Bhutta (1562), L Thay, 426. Notes to 
Dovaston ve Payne, 2 Sin, L.e C., 12th 
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Ed., p. 186; Williams on Rights of 
Common (1880), pp. 265-268 ; Fishers 
of Whitstable v. Gunn (1865), 11 H. L., 
192; 20 C. B. N. S.. 1; Sa@npesoi v. 
Att.-Genl. (1904), App. Cas, at p. 509. 
And see cases cited in next note. A 
private owner cannot divert the water 
of a public navigable river through his 
own land into another public river or 
another part of the same publie river 
and levy tols on the public passing 
over his land through the water so 
diverted, Simpson v. Att.-Genl. ubi sup, 
But the owner of a private stream may 
make it navigable and keep it private, 
Ibid. 

6 Gray v. Anund Mohun Moitra 
(1864), W. R., 1085: Tarini Churn 
Sinha v. Watson & Co. (1890), L RS 
17 Cal., 963 (967). 

* Fishers of Whitstable v. Gann, ubi 
sup. ; and see Hort Dass Mal v. Maho. 
med Jaki (1885). 1. L. R., H1 Cakl., 434. 

8 Fishers of Whitstable v. Gann, ubi 
sup. And the Crown cannot grant a 
monopoly of navigation, Simpson v. 
Att.-Genl, (1901), App. Cas., 486, 504, 
BLI. 


of a tidal and navigable river for the purposes of navigation in 
restriction of the ordinary rights of ownership in tho land of 
such banks. 1 

The disturbance of a public highway is a public nuisance, Nuisance to 
and any appreciable obstruction thereof is unlawful.2 In the Pee 
case of a private way, however, an obstruction in order to be 
actionable must be more than appreciablo, it must be 
substantial. 

The right of abatement of a public nuisance by individuals 
is not regarded with favour by the law. 

The ordinary remedy for a pubhc nuisance is by indictment, 
but a public nuisance may become a private nuisance to a 
person who is specially and in some particular way incon- 
venienced thereby, as in the case of a gate across a highway 
which prevents a traveller from passing and which he may 
therefore throw down.° 

But there is a radical difference between public nuisances 
arising by commission and those arismg by omission, since the 
latter case gives no right of action to the individual however 
clear and special may be the damage which he has suffered.® 

And à fortiori the right to abate a nuisance to a highway 
ought not to apply to nuisances arising from the default of the 
local authority to repair.’ 

Further, the right of abatement is only ancillary to the 
public right upon a highway which is limited to going and 
coming, and the dedicating owner may complain of any abate- 
ment which imposes a greater burden on him than this.® 


4 Roop Lall Dass v. The Chairman of 
Municipal Committee of Dacca (1874), 
Pee ine, 279. 

2 Pettey v. Parsons (1914), 2 Ch., 653. 

ered. 

4 Campbell Davys v. Lloyd (1901), 2 
Ch.) srs. 

5 Ibid. And see Pratt on Highways, 
16th Ed., pp. 130, 142, 143. An indict- 
ment does not lie on behalf of a class 
or section of the public for the obstruc- 
tion of a local right which does not 
affect the public in general. Thus, a 
member of aclass or section of tho 


public, who is within the custom (2.e. 
to use a particular way) may, irre- 
spective of special damage, maintain 
an action for the obstruction of the 
local right in respect of his interest 
therein, and in respect, also, of the 
obstruction of his legal right ; indeed, 
he has no other remedy, as in such 
case an indictment would not lie, 
Brocklebank v. Thompson (1903), 2 Ch., 
344 (345). 

6 Campbell Davys v. Lloyd, ubi sup. 

7 Ibid. 

8 Ibid. 


Their position 
with reference 
to the Indian 
Limitation 
Act and 
Indian Ease- 
ments Act. 
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Thus, where there was a publie right of way over a river by 
means of a footbridge which had been allowed by the local 
authority to fall into a state of decay, it was held that the 
right to use the bridge merely as a member of the publie did 
not entitle the defendant to enter upon the locus in quo and 
rebuild the bridge.? 


B. Profits a prendre in gross. 


Profits à prendre in gross may be described as rights 
unappurtenant, or unconnected with the use and enjoyment 
of land whereby a person is entitled to remove and appropriate 
for his own profit any part of the soil belongmg to another, or 
anything growmg in, or attached to, or subsisting upon, the 
land of another. 

Although rights in gross of all kinds are altogether exeluded 
from the Indian Easements Act,? profits à prendre in gross 
have been held to fall within the definition given to easements 
in section 3 of the Indian Limitation Act, XV of 1877.8 

And although profits à prendre im gross are within the 
Limitation Act, easements in gross, as distinct from the last- 
mentioned rights, do not appear to find a place there. 

Thus it comes about, that though, on the one hand, all 
rights in gross are excluded from the Indian Easements Act 
and can only be acquired under the conditions presenbed by 
the English Common Law, on the other hand, under the 
Indian Limitation Act, profits à prendre in gross can be acquire 
by the same process as easements proper, notwithstanding 
that easements in gross, as distinct therefrom, not bemg within 
that Act, are under the same disability as rights m gross in 
those parts of India to which the Indian Kasements Act 
applies. 

It has been seen that, under the Common Law, rights in 


1 Campbell Davys v. Lloyd, ubi sup. under “ Rights of Fishery in India. 
2 See Gazette of India, 1880, Part V, Private Rights.“ S. 3 of Act XV. of 
p. 176. 1877 (repealed) has been rephiced in 


3 See Chundee Churn Roy v. Shib similar terms by s. 2 (5) of Act IX of 
Chunder Mundul (1880), 1. L. R., 1908, see App. IV. 
5 Cal, 915; 6 6. L. R., 269, and supra 
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gross, being merely personal rights in the naturo of licenses, 
unassignable and unappurtenant, cannot be the subject of 
prescription like rights appurtenant.t And the same principles 
would be applicable to profits à prendre in gross.* 

Under the Indian Limitation Act, however, user of itself, 
without the additional proof of grant, is sufficient to establish 
a profit à prendre in gross.? 

Thus, whatover the reason may have been for including 
one branch of rights in gross in the Indian Limitation Act 
and excluding all rights in gross from the Indian Easements 
Act, the curious result is obtained that whilst profits à prendre 
in gross can be established by mere user, all other rights in 
eross must, in addition to user, be supported by actual grant. 

Thus, where a man claims a right, not appurtenant to 
any land of his own, to take fish out of another’s tank, he can, 
under the Indian Limitation Act, establish such right by user, 
but if he claims a mere right of way in gross over another's 
land, he cannot avail himself of the Act, but must go further 
than user and shew a grant. 

But in the provinces to which the Indian Hasements Act 
applies, it would not be sufficient to rely on mere user for 
establishment of either of the two rights abovementioned. 
The common law principle would apply, and further proof, 
as by production of a grant, would be required. 

It has been seen that a public right of way, although a 
right in gross, is an exception to the above rule as being acquir- 
able by dedication.4 


C.—Other Miscellaneous Rights, not amounting to 
Easements. 


(1) Right of Prospect. 


A right of prospect, or a right to an uninterrupted view Right of pros 
: : e t fron 
from the windows of a house, may be the subject of actual e 


1 See supra, Part II, A. and see Chap. VII, Part If. 
= Ibid. 4 See supra under ‘ Public Rights of 
3 Formerly Act XV of 1877, s. 26, Way.” 

now Act IX of 1908, s. 26 (1) and (2) ; 


ait.-Gen. v. 
Doughty. 


Dalton v. 
Angus. 


Other rights 
of prospect. 
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agreement, but if is not an easement, and cannot be acquired 
by preseription.} 

Ít is merely a matter of dehght,? an amenity of prospect, 
a subject-matter which is incapable of definition.’ 

In Attorney-General at the relation of Gray's Inn v. Doughty,4 
Lord Hardwicke said— 

“I know no general rule of common law, which warrants 
“ that, or says that, building so as to stop another’s prospect is 
“a nuisance. Was that the case, there could be no ‘great 
“towns; and I must grant injunctions to all the new buildings 
“in this town ; it depends, therefore, on a particular right.” 

In Wells v. Ody,® Baron Parke said: “ A man can bring no 
“action for the loss of a look-out or a prospect.” 

The decision that a right of prospect is not acquired by 
prescription was thought by Lord Blackburn, in Dalton v. 
Angus,® to shew that whilst, on a balance of convenience and 
inconvenience, it was held expedient that the right to light, 
which could only impose a burthen on land very near the house, 
should be protected after long enjoyment, on the same ground 
it was held expedient that the right of prospect which would 
impose a burthen on a very large and indefinite area should not 
be allowed to be created, except by actual agreement. 

Rights to the unobstrueted view of a shop window where 
goods aro displayed for sale,7 or of a sign outside a place of 
refreshment or entertainment,’ or of a place of business,’ rest 
on the same footing. In such cases the Courts have refused to 


1 Aldred’s case (1611), 9 Rep., 57b; 7 Cal. W. N., 649. 


Alt.-Genl. v. Doughty (1752), 2 Ves. Ken., 
253; Bagram v. Khettranath Karfarmak 
(1865), vo. DL. Key O. C. J., FOP 47; 
Dalton v. Angus (1881), 6 App. Cas, at 
p. 424; Harris v. De Pinna (1886), 33 
Ch, D., 238 (259), (262); see alko 
Browne v. Plower (19r) | Ch. 219, 
C20. aa ts 

2 Aldred’s case, ubi sup. So, too, 
would be a projection created merely 
for thie of ornamentation, 
Nritta Kumasi Dassee ve Puddomani 
Bewah (1903), L L. R., 30 Cal, 503 ; 


pu ry OSC 


3 Harris vy. De Pinna, ubi sup. at p- 
262, per Bowen, L.J. 

1 (E752) 2 Ves. Sen., 453. 

5 (1836) 7C. & P., 410 (411). 

6 (1881) 6 App. Cas. at p. 824. 

7 Smith v. Owen (1866), 35 L. J. Ch., 
317; Gopi Nath v. Munno (1907), 
I EARED Ala. 

8 Smith v. Owen, ubi sup. 

9 Butt v. Imperial Gas Co. (1866), 
L. R., 2 Ch. App., 158; Gopi Nath v. 
Munno, ubi sup. 
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restrain an obstruction which is not in breach of actual agreo- 
ment, and the view apparently taken m an earlier decision ? 
in England that a right of unobstructed view to a shop window 
can arise by implied covenant ìn favour of the grantor on a 
severance of tonements cannot now be supported.’ 


(2) Right to a south breeze or free and uninterrupted 
current of wind. 


A right of this nature is governed by tho same principles Right to south 
i 4 breeze. 
as those applying to rights of prospect. 


(3) Right to have trees overhanging a neighbours land. 


It is clearly established that this right is not an easoment, Right to have 
and cannot be acquired by prescription though it may exist by T 
express stipulation." neiglbour’s 

In the absence of such express stipulation, the owner of aoi 
the overhanging tree is bound to permit the owner of the 
adjoining land to lop or ent them within the limits of the 
encroachment, and the former is not entitled to notice unless 
his land is entered for the purpose of such cutting or lopping. 

In the recent case of Lemmon v. Webb, Lindley, L.J., states 
the law as follows ê :— 

“The owner of a tree has no right to prevent a person 
lawfully in possession of land into or over which roots or 


Lemmon v. 
Webb. 


c6 





(1864), 2 Hyde, 125; Bagram v. 
Khettranath Karformah (1869), 3 B. L. 
ROTC J., TS: Delhi and London 
Bank v. Hem Lall Dutt (1887), I. L. R., 


1 See the cases above cited. Nor 
wonld there apparently be a remedy in 
damages except for breach of an agree- 
ment, as it seems clear that no action 


would he otherwise. 

* Riviere v. Bower (1824), Ry. & 
Moo., 24. 

3 As being contrary to the rule of 
express reservation, see infra, Chap. VI, 
Part IV, B, though, according to Mr. 
Goddard, it may still be argued that an 
imphed covenant would arise in favour 
of the grantee in similar circumstances, 
see Goddard on Easements, 7th Ed., 
p. 124. 

4 Supra, and see Barrow v. Archer 


14 Cal., 839, and Chap. ITI, Part I. 

> Lemmon v. Webb (1895), App. Cas., 
l, affirming decision of Court of Appeal 
(1894),3 Ch., 1; Hari Krishna Joshi v. 
Shankhar Vithal (1894), I. L. R., 19 
Bom., 420; Behari Lal v. Ghisa Lal 
(1902), I. L. R., 24 All, 499; Lakshmi 
Narain Banerjee v. Tara Prosanna 
Danerjee (1904), I. L. R., 31 Cal, 944; 
Gale on Easements, 9th Ed., p. 418. 

6€ (1894) 3 Ch. at p. 14. 


Hari Krishne 
Joshi v. 
Shankhar 
Vithal. 
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“ branches have grown from cutting away so much of them as 
~“ projects into or over his land, and the owner of the tree is not 
~ entitled to notice unless his land is entered in order to effect 
“such cutting. However old the roots and branches may be, 
‘they may be cut without notice, subject to the samo con- 


‘dition. 


The right of an owner or occupier of land to freo it 


é . ° . . 
from such obstructions is not restricted by the necessity of 

‘ giving notice so long as he confines himself and his operations 

“to his own land, including the spaco vertically above and 


A below its surface.” 


And in the House of Lords, Lord Macnaghten, in the course 
of Ins address, said 1: “I think it is clear that a man is not 
“ bound to permit a neighbour’s tree to overhang the surface 
“of his land, however long the space above may have been 


“interfered with by the growth of the treo. 


Nor canm moal 


“think, be doubted, that if he can get rid of the interference 
“or encroachment without committing a trespass or entering 
“upon the land of his neighbonr he may do so whenever he 
“pleases, and that no notice or previous communication is 


“required by law. 


That, I think, is the good sense of the 


“matter; and there is certainly no authority or dictum to the 


“ contrary.” 


The principles apphed by the English Courts have been 


followed in India. 


In Hari Krishna Joshi v. Shankhar Vithal,? the Bombay 
High Court expressed itself in complete agreement with the 
above statement of the law by Lindley, L.J., in Lemmon v. 
Webb, and decided that an encroachment by overhanging 
branches cannot by lapse of time be brought within the defimtion 
of “ Easement ”’ in section 4, or legalised under section 15, of 
the Indian HMasements Act, V of 1882.3 


E B.C. ate 7. 

2 (1804) I. L. R., 19 Bom., 420. 

3? Sce App. VII. S. 15 corresponds 
withs. 26o0fthe Indian Limitation Act, 
NV of 1877, which is now rephicedl 
in similar terms by s. 26 (1) of Act IX 
of 1908. And sceadecision to the same 
cect in Vishnu Jagannath v. Vastultes 


Raghunath (1918), I. L. R., 43 Bom, 164, 
In which ease, also, an injunction was 
granted for the removal of the branches. 
But see Someshwar Jethalal v. Chunilal 
Nageshwar (1919), 1. L. R.. 44 Bom. 605, 
distmguishing the two previous cases 
and refusing an injunction on the 
special facts. 
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In Behari Lal v. Ghisa Lal? the Allahabad High Court Behari Lal v. 
hold that neithor the lapso of timo nor the religious scruples 4’ 4” 
of neighbours can affect the right to cut overhanging branches. 

And in Lakshmi Narain Banerjee v. Tara Prosanna Baner- Lakshmi 
jee ? the Calcutta High Court regarded the principles laid down o 
in Lemmon v. Webb and Hari Krishna Joshi v. Shankhar Vithal Prosanna 
as settled beyond dispute. aG 

In view of the above authorities, an earlier decision of the 
Bombay High Court,’ which treats an encroachment by over- 
hanging branches as capable of developing into a prescriptive 
right, cannot now be accepted as good law. 

But though a man may himself abate the nuisance of Unneigh. 
encroaching branches or roots, he should, of course, be careful LoT 
not to exercise his rights in an unneighbourly manner. For, Lemmon v. 
as Lord Herschell, L.C., says in Lemmon v. Webb,* “it may be, ae 21 
“and probably is, generally a very wimeighbowly act to cut 
“down the branches of overhanging trees unless they are 
“really doing some substantial harm.” ° 

It is a matter of interest to note that the Court of Appeal, No analogy 
in Lemmon v. Webb, considered that, as regards the question of between pro- 


$ jecting build- 
right, there was no analogy between an encroachment by pro- ings and 
° : 2 Bees . overhanging 
jecting buildings and an encroachment by intruding roots r mae 
or overhanging branches, since the owner of a tree which truding roots. 
, : . ; , . Lemmon v. 
gradually grows over his neighbow’s land is not regarded Webb. 
as insensibly and by slow degrees acquiring a title to the space 
into which its branches gradually grow, by reason of the secret 
and unavoidable growth of the new wood and the flexibility 
and constant motion of the branches.® 
The injured party may, as an alternative to abatement Relict by 
by his own act, seek the assistance of the Court by mandatory od eee 
. : : ae ree 
or perpetual injunction, or both, as the case may require. 


1 (1902) L. R., 24 All, 499. 


neighbourly conduct into aecount when 
oot i. L. R., 31 Cal, 944. 


dealing with costs, see Lemmon v. Webb 


3 Naik Parsotam Ghela v. Gandrup 
Fatehlal Gokuldas (1892), I. L. R., 17 
Bom., 745. 

4 (1895) A. C. at p. 4. 

5 And the Court is apt to take un- 


in the Court of Appeal, ubi sup., pp. 15, 
18, 24, 25. 

6 (1894) 3 Ch. at p. 12. See the same 
argument in Hari Krishna Joshi v. 
Shankhar Vithal, ubi sup. 


Lakshmi 


Narain Baner- the 


jeev. Tara 
Prosanna 
Banerjee. 


to 


( 


In Lakshmi Narain Banerjee v. Tara Prosanna Banerjee + 
plaintiffs building and wall had been injured, and were 
likely to be further injured, by the overhangmg branches 
and projecting roots of the defendant's trees, aud the Calcutta 
High Court allowed the mandatory injunction for the removal 
of the trees granted by the Lower Court,? but discharged the 
perpetual junction restraining the defendant from allowing 
the roots of his trees to penetrate the foundations of the plamtiff’s 
building, as being, from the nature of things, obviously un- 
workable. 

And where damage has been actually caused by the over- 
hanging boughs, relief may be had in damages.® 
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(4) Rights to have roots of trees penetrating neighbour's soil. 
A similar rule prevails in a case of this kind as in the case 
of overhanging branches. ! 


(5) Jus spatiandi—Jus manendi. 


The right of wandering about (jus spatiandi) and the right 
of tarrying or-loitermg on another's property (gus manendi) 
are not easements, and are incapable of acquisition by grant 
or prescription.’ 


(6) Kumki right of lundholders in South Canara. 


This right is not an casement but is merely a right exercised 
over Government waste by permission of the Govermment.® 


ee a a m 





_—_ 


1 Ubi sup. 

* lt should be noted that the injune- 
tion was directed to the removal of the 
trees, and not merely of the branches 
and roots, as it was considered that tho 
nuisance could not in the circumstances 
effectually be abated by any less order, 

3 Smith v. Giddy (1904), 2 K. B., 
S48, 

4 Norris v. Buker (1613), L Rol. Rep., 


39t; Lemmon v. Webb (1894), 3 Ch., 13 
(1805) App. Cas., 1; Lakshmi Narain 
Banerjee v. Tara Prosanna Banerjee 
(1001), 1, L. RB. 31 Cal oni 

5 International Tea Stores Co. v. 
Hobbs (1903), 2 Ch. at p. 1723 Alt.- 
Genl, v. Antrobus (1905), 2 Ch., 188 
(198), (206). 

© Naygappa v, Subbu (1902) 1. L. R., 
lü Mad., 304. 
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Part L—Natural Lights Generally. 

Iv 1s desired to supplement the observations already made 
on the character of natural rights in general,! and to refer 
briefly to the leading principles which govern their actionable 
disturbance. 

It will be remembered that natural rights are regarded Definition of 
by law as incident to the ownership of land and as inherent Mw! rights. 
in land ex jure nature, of natural right, that they are rights 
aw rem enforceable against all the world, and that whereas 
easements are acquired restrictions of the complete rights of 
property, natural rights are themselves part of the completo 
rights of property, and exist wherever land the subject of 
ownership exists, subject only to curtailment by easement.? 

As easements cannot exist apart from a dominant tenement, 
neither can natural rights from the land in wluch they are 
inherent. 

It will be remembered also that on the creation of an case- Suspension of 
nent adverse to the natural right the latter is not extinguished nat 
but suspended merely during the continuance of the easement, 
and revives upon the extinction of the easement. 

It is a fundamental maxim that every landowner should Application of 

; eae ; the maxin, 
so uso and enjoy the natural rights of ownership as not to «976 utere tuo 
cause damage to his neighbour,> and this is a duty incidental NE non 
to the possession of land.6 “ Sic utere tuo ut alienum non 
leedas.” 

But the duty enjoined by the maxim is not absolute, for a Natural use of 
user which is natural is not actionable if it be not negligent. ¥™4 





eeoce Chap. I, Part T. 229i Humphries v. Cousins (1877), L. 

2 Ibid. Ke TERDEE 239; Wadras Ry. Co. v: 

3 Rowbotham v. Wilson (1860), SH. Zemindar of Carvatcnagaram (1874), 1 
L. C., 348 ; Stockport Waterworks Co. v. Ind. App., 364. 
Potter (1864), 3 H. & C., 300. 6 Humphries v. Cousins, ubi sup. 

E RD, p. 25. ? Smith v. Kenrick (1849), 7 C. B., 

5 Tenani v. Goldwin (1705), 2 Ld. 515; Fletcher v. Rylands » Rylands v. 
Raym., 1089 (1092); Fleteherv. Rylands Fletcher, ubi sup. ; Harrison v. South- 
(1866), L. R., 1 Exch., 265; Rylands v. wark and Vauxhell Water Co. (1891), 2 
i iciemer (186s), L. R., 3 H. L., 330; Ch.,413, 414. S ealso supra, Chap. III, 
Hodgkinson v. Ennor (1863), 4 B. & S., Part IV, G. 
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And if the user be lawful, the motive for tho user is 
immaterial! 

In truth, the maxim is not applied to restrict a reasonable 
and natural user if not negligent, but to afford relief to adjoining 
landowners from the mischievous or harmful consequences of a 
negligent, unreasonable, or non-natural user, unless the mischief 
or the damage is assignable to the default of the person damaged, 
or, perhaps, was the result of vis major, or the act of God.” 

The application of the maxim is well demonstrated by 
Mr. Justice Blackburn in his judgment in Fletcher v. Rylands 
in the Court of Exchequer Chamber.? He says— 

“We think that the true rule of law is, that the person 
“ who, for his own purposes, brings on his lands and collects 
“and keeps there anything likely to do mischief if it escapes, 
“must keep it in at his peril, and, if he does not do so, is 
‘“orimd facie auswerable for all the damage which is the 
“natural consequence of its escape. He can excuse himself 
“by shewmg that the escape was owing to the plaintiff's 
“default; or, perhaps, that the escape was the consequence 
“of vis major, or the act of God. ... The general rule, 
“as above stated, seems on principle just. The person 
“whose grass or corn 1s eaten down by the escaping cattle 
“of his neighbour, or whose mine is flooded by the water 
“from his neighbour’s reservoir, or whose cellar is invaded 
“ by the filth of his neighbour's privy, or whose habitation is 
“made unhealthy by the fumes and noisome vapours of his 
“neighbour's alkali works, is damuified without any fault of 
“his own, and it seems but reasonable and just that the 
“neighbour who has brought something on his own property 
“which was not naturally there, harmless to others so long as 
“it is confined to his own property, but which he knows will 


1 Bradford Corporation v. Pickles Fletcher, ubi sup. ; Nichols v, Marsland 
(1805), App. Cas., 6873; The Salt Union, (1875), Le R., 10 Exch., 255. And sce 
Lid. v. Brunner, Mond & Co. (1906), 23 National Telephone Co. v. Baker (A893), 
K. B., S22. 2Ch., I56; Mastern and South African 

2 Baird v. Williamson (1863), 160. B. Telegraph Co. v. Cape Town Tramways 
N. a, 3765 Pletcher v. Rylands (US66),  Companics (1902), App. Cas., 38d, 

Ja. i 1 Bach, 265 (279) > veils N. a So Teele | ai Ty 2, 
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“bo mischievous if it gets on Ins neighbours, should be 
‘obliged to make good the damage which ensuos if he doos 
‘not succeed in confining it to his own property. But for his 
“act in bringing it there no mischief could have accrued, and 
“it seems but just that he should at lis peril keep it there so 
“that no mischief may accrue, or answer for the anticipated 
‘consequence. And upon authority, this we think is estab- 
: mo to be the law, whether the things so brought be beasts, 
‘or water, or filth, or stenches.” 

In Fletcher v. Rylands, the defendants, for their own 
purposes, brought and accumulated on their land, in a 
reservoir, a large quantity of water which they were under no 
private or public obligation to keep there, in which no rights 
had been acquired by other persons, and which they could 
have removed if they thought fit. 

The water found its way out of the reservoir into some old 
shafts over which the reservoir had been constructed and 
thence into the plamtitfs mine. This was considered a non- 
natural use of the defendant’s land, and they were accordingly 
held liable in damages for the injury caused to the plaintiff 

Scientific discoveries and appliances are apt to swell the 
catalogue of non-natural user. For example, the storage and 
discharge of electricity may, under certain conditions, fall 
within the principle of Rylands v. Iletcher.* 


But the exercise of statutory DONE without negligence Non-natural 
user, when not 
actionable. 


ome v ——- 











1 See tho judgment of Blackburn, J., 
in Ileteher v. Rylands (1866), L. R., 1 
Exch. at p. 279, and that of Lord Cairns 
in the saue case sub nom, Rylands v. 


for the mischievous or dangerous acts 
of another on the former’s land which 
have been conmutted not for the 
purposes of the former but of the latter. 


Fletcher (1868), L. R., 3 H. L. at p. 339. Whttmores (Edenbridge) Lid. v. Stan- 
But the liability for non-natural user ford (1909), 1 Ch., 427. 

imposed on a landowner by Rylands v. 2 National Telephone Co. v. Baker 
Fileteher will not arise if his neighbour (1893), 2 Ch., 186; Lastern and South 
uses his property in a non-natural man- African Telegraph Co. v. Capetown 


ner and so causes it to be susceptible to 
injury, see Hastern and South African 
Telegraph Co. v. Capetown Tramways 
Companies (1902), App. Cas., 38l. 
And the rule in Fletcher v. Rylands 
(Rylands v. Fleteher) does not extend 
to making the owner of land liable 


Tramways Companies (1902), App. Cas., 
351. As also the bursting of hydraulic 
mains under streets eausing damage 
adjacent electric cables, Charing 
Cross, West End and City Lleetricity 
Supply Co. v. London Hydraulic Power 
Co. (1913), 3 K. L.U. 
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will excuse that which would otherwise be achionable on the 
ground of non-natural user.! 

Thus, it has been held that a railway company authorised 
by statute to use locomotive engines are not responsible for 
damage from fire caused by sparks from such engines.? 

Similarly, in India, in cases where owmg to special condi- 
tious of cultivation and irrigation the storage of water is 
essential always to the welfare, and often to the existence, 
of a large portion of the population, and is frequently 
a matter of positive duty, the principle of Rylands v. Fletcher 
has been held inapplicable.’ 

As regards vis major, Nichols v. Marsland,4 which on that 
ground was distinguished from Fletcher v. Rylands, decidos 
that a landowner who stores water on his own land and uses 
all reasonable care to keep it safely there is not liable for 
injury caused to his neighbour by its escape if it was brought 
about by some means beyond his control, such as a storm 
which amounts to vis major, or the act of God, in the sense that 
it is practically, though not physically, nnpossible to prevent it. 

But it is doubtful whether this rule could be wnformly 
applied to any source of danger or mischief kept on the land ; 
as, for example, to the case of a tiger bemg kept on a man’s 
land and escaping by lightning breaking its chaim.® 

In India, the principle of Nichols v. Alarsland has been 
followed in cases of a similar character.” 

The principles appheablo to the disturbance of natural 


i See the first two cases in hast 
footnote, See also Vaughan v. Taff 
Vale Ry, Co. (1860), 5 H. & No Gal: 
Madras Ry. Co. v. Zemindar of Car- 
vatenagaram (187-4), L. R., 1 ind. App. 
at p. 384. But such powers in order to 
protect from liability must be in- 
perative, and not merely permissive, 
Canadian Pacific Ry. v. Parke, (1899) 
App. Cas., 535. And «a fortiori un 
unauthorised user would not be pro- 


3 Madras Ry. Co., v. Zemindar of Car- 
vatenagaram (1874), L. R., i Ind. App., 
36t; and see Ram Lall Singh v. Lill 
Dhary Mahton (1877), 1. L. R., 3 Cal., 
776, 

4 (1875) L. 7, 18 texch., 25 

5 (1866) 1. R., | Exch., 265; Tae R., 
8 11. L., 330. 

6 Nichols v. Marsland, ubi sup. at p. 
260, per Bramwell, B. 

7 Madras Ry. Co. v. Zemindar of Cur- 


tected, Jones v. LVestiniog Ry. Co, (1568), 
Linge O TET 

2 Vaughan v. Taff Vale Ry. Co. ubi 
sup. 


vatenagaram (1871), L. R., 1 Ind. App., 
36t; Kam Lall Singh v. Lill Dhary 
Malton (L877), 1 1. R., 3 Cal., 776. 


rights have already been partly considered in connection with 
the subject of “nuisances.” ! The following propositions 
may, however, be usefully added to complete the subject. 

First—Two things must combine before a person com- 
planing of the invasion of his natural rights is entitled to 
a remedy. 

There must be damage to himself and a wrong committed 
by another. | 

Damnum absque injurd, or damage sustained without 
- wrong committed, is not sufficient.’ 

Secondly—Injuria sine damno is actionable.4 

It being the invasion of the legal right which gives ground 
for relief, actual perceptible damage is not indispensable to 
fonnd the action. If the violation of the right is shewn, tho 
law will presume damage. 

The case of Wood v. Waud 5 provides a good illnstration 
of this principle. In that case the facts fonnd were that 
the defendants had fouled the water of a natural stream, but 
that the pollution had done no actual damage to the plaintiffs 
because the stream was already so polluted by similar acts 
of millowners above the defendants’ mills, and by dyers still 
further up the stream, and by sewers from the town of Brad- 
ford that the particular pollution did not make the water less 
serviceable than before. 

As to this, Pollock, C.B., in delivering the judgment of 
the Court said®: “ We think, notwithstanding, that the 
‘‘ plaintiffs have received damage in point of law. They had a 
“right to the natural stream flowing through the land, in its 
“natural state, as an incident to the right to the land on 


=a a — = Ne c m mana od 


1 See Chap. IV, Part I, A. Works Co. v. Wilts and Berks Canal 
2 Rex v. Commissioners of Pagham Navigation Co. (1875), L. R, 7 H. 1. 
(1828), 8 B. & C., 355, 32 R. R., 406; atp. 705: Subramaniya v. Ramchandra 
Acton v. Bhuadell (1843), 1247. & W., (1877), I. L. R., 1 Mad.. 335; Jom 
pot (354). Youny & Co. v. Bankier Distillery Co. 
3 Ibid. (1893), App. Cas. at p. 698 ; McCartney 
4 Wood v. Waud (1849), 3 Exch. at v. Londonderry and Lough Swilly TACO: 
p- 772; Embrey v. Owen (1851), 8 Exch. (1904), App. Cas., 301. 
at p. 368 ; Sampson v. Hoddinott (1857), 5 (1849) 3 Exch., 748. 
1 ©. B. N. S. at p. 61l ; Swindon Water 6 At p. 772. 
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6 


‘which the watercourse flowed, as will be hereafter more fully 
“stated; and that right contmues, except so far as it may 
‘have been derogated from by user or by grant to the neigh- 
“ bouring landowners.” 

“This is a case, therefore, of an injury to a right. The 
‘ defendants, by continuing the practice for twenty years, might 
‘establish the right to the easement of discharging into the 
“stream the foul water from their works. If the dye-works 
“and other manufactories and other sources of pollution above 
“the plaintiffs should be afterwards discontinued, the plaintiffs, ` 
“who would otherwise have had, mn that case, pure water, 
‘would be compellable to submit to this nuisance, which then 
‘would do serious damage to them.” 

In Swindon Waterworks Company v. Wilts and Berks 
Canal Navigation Company,! Lord Cairns, L.C., said: “ It is 
“a matter quite immaterial whether, as riparian owners of 
Wayte’s tenement, any injury has now been sustained, or has 
not been sustained, by the respondents. If the appellants 
are right, they would, at the end of twenty vears, by the 
exercise of this claim of diversion, entirely defeat the 
‘incident of the property, the riparian rights of Wayte’s tene- 
ment. That is a consequence which the owner of Wayte’s 
“tenement has the right to come into the Court of Chancery 
‘to get restrained at once, by injunction, or declaration, as 
“the case may be.” 2 

Thirdly —Where there is neither damnum nor injuria no 
action can be maimntained.? 

Fourthly—Kach recurring act of disturbance constitutes 
a fresh causo of action.t 


‘ 


é 


66 


66 


Si) a Rao U ip. TOD 
The same principle was emphatic- 
ally affirmed in McCartney v. London- 
derry and Lough Swilly Ry. Co. (1901), 
App. Cas., 301. 

3 Kali Kissen Vagore v. Jodoo Lal 
Martliek (1879), D C IRE 97 ; 
Le K., te Tiel. A, 10. 

4 The Court of Wards v. Raja Leela- 
nunl Singh (1870), 13 W. Rae I8; Su- 
bramaniya v. Hamchandra (18577), be de 


l 
2 


In such cases it is the practice of 


R., I Mad., 935. And see Grand Junction 
Canal Co. v. Shugar (1871), L. R, 6 
Ch. App., 183; Clowes v. Staffordshire 
Potteries Waterworks Co. (1872), L. R., 
5 Ch. App, 125; Maharani Rajroop 
Koer v. Syed Abul Uossein (1880), Te L. 
Ra 6 Cal, 30; 70) Los, 229 Ae 
Ind. Appa 245; West Leigh Colliery Co., 
Lal, ve Vinnicliffe & Hampson, Ltd. 
(1908), App Gi 27. 
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the Court to grant an injunction to avoid a multiplicity of 
suits. ! | 
Fifthly—Every occupior of land is primd facie ontitled to 
enjoy all the rights incident to the possession or ownership 
thereof without let or hindrance. 
Hence upon any person claiming to invade those rights Burden of 
lies the burthen of shewing that he is entitled to do so.? pegs 
A word as to the extinction of natural rights. It will be Extinction of 
remembered that natural nghts are not capable of extinction Se 
so long as the subject of them continues to exist. j 
They may be suspended by virtue of an easement, reviving 
on the extinction of the latter, but neither by non-user nor by 
any other means short of the destruction of the subject-matter 


can they be extinguished.3 


Part TI.—Natural Rights to Light and Air. 
A.—Natural Right to the flow of Light and Air. 


Every owner or occupier of land has a natural right to so Light and air 
much liglit and air as como vertically thereto.4 a HE 
The right to the lateral passage of light and air over a 
neighbour's land unobstructed by any act of his can only be 
the subject of an casement, as already seen.5 
Light and air are publici juris ®; each man is free to tako 
and use in the lawful enjoyment of his own property so much 


light and air as come thereto. 


Mis noighbour’s right is the same as his own, but these Neighbours’ 

x na i £ - rights to light 
Churn Dey v. Lukhee Monee Bewa and air mutu- 
(1875), 2? ©. L. R., 555; Hari Mohan ally qualified. 








1 4tt.-Genl. v. Council of Borough 
of Birmingham (1858), 4 K. & J., 528; 





~— 


Grand Junetion Canal Co. v. Shugar, ubi 
sup.3 Clowes v. Staffordshire Potteries 
Waterworks Co., ubi sup.; Land Mort- 
gage Bank of India v. Ahmedbhoy (1883), 
I. L. R., 8 Bom., 35 ; Specifice Relief Act, 
s. 51 (e), App. V. 

2 Bickett v. Morris (1866), L.R. 1H. 
L., Se., 47 (56); Humphries v. Cousins 
SAI To he ©. a Don 239: ARTN 
Karl of Chesterfield (1911), A. C., 625 
(631); Onraet v. Kishen Soondaree 
Dasee (1571), 15 W. R., 53; Obhoy 


Thakoor v. Nissen Sundari (1884), IL. L. 
ie bl Cal., 52). 

3 See Chapter I, Part I, and Sampson 
v. Hoddinott (1857), 1 C. B. N.S. at p 
611} Roberts v. Richards (1881), 50 L. J. 
C29. 

4 Gale on Easements, 9th Ed., p. 288. 

2 hap Tit, Part |. 

6 Bayram v. Khettranath Karformah 
(1869), 3 B. L. R., O. C. J. at p. 135 and 
see Daban Mayacha x. Nagu Shravucha 
(1876), I. L. R., 2 Bom. at p. 52. 
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rights of enjoyment are mutually qualified, for neither owner 
can prevent the other from making such lawful use of lus land 
as he pleases. 

In this respect there is a distinction between the right to 
light and air and the right to the flow of water in a defined 
channel, and to the support of soil by soil, for in the case of 
light and air, there is not, as m the case of the other two 
rights, any original right of enjoyment which imposes a 
corresponding obligation on another.! 

The man who deprives his neighbour of the accustomed 
flow of water in a defined channel, cr of the support to his 
land, infringes a well recognised right of property unless he 
can prove an easement in justification.? 

But the man who is deprived of light and air by the aets 
of his neighbour, such as the erection of buildings, has still 
the right to so much light and air as come to him, but he 
cannot complain of the obstruction, however serious, unless he 
can establish his title to an easement of light and air.? 

The nature and extent of these natural rights are 
succinctly defined in the judgment of Bramwell, L‘J., in the 
case of Bryant v. Lefever.t He says®: “ What, then, is the 
“right of land and its owner or occupier? Tt is to have all 
“natural incidents and advantages, as nature would produce 
“them; there is a right to all the light and heat that would 
“come, to all the rain that would fall, to all the wind that 


l Dalton v. Angus (1881), 6 App. Cas. 
at p. 753. 

2 See infra, Parts HI and IV, and 
Chap. Jf, Parts [LI and IV. 

3 For the natural rights of property, 
as defined by the maxim, “ Cujus est 
solum ejus usque ad ecelum,” enable a 
man to build as he pleases on his own 
land snbject to the obligation that he 
shall not obstruct ancient Hghts. By 
virtue of the same rights of property 
and the application of the smne maxim, 
the projeetion of beams and cornices 
over anothers land are an eneroach- 
ment nnd netionable, untess such pro- 


jection has been made lawful by grant, 
reservation, or other means, see Gale, 
ubi sup. But such lawful diminution 
of the rights of ownership does not ex- 
tend beyond the protrusion itself, so 
that the owner thereof cannot prevent 
the owner of the soil from ereeting a 
building overhanging the protrusion, 
Corbett v. Hill (1870), L. R., 9 Eq., 671; 
Harris v. De Pinna (1886), 33 Ch. D., 
238 (260); Ranehod Shami v. Abdula- 
bhai Mithabhai (1904), 1. L. R., 28 Bom., 
423; 

iis. m., 1c. 1. De tae 

Wii p. 175 
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“ would blow; a right that the rain which would pass over the 
“Jand should not be stopped and made to fall on it; a right 
“that the heat from the sun should not be stopped and re- 
“ flectod on it; a right that the wind should not be checked, 
“ but should be able to escape frecly ; as if it were possible that 
“ these rights wero interfered with by one having no right, no 
“doubt an action would lio. But these natural rights are 
‘ subject to the rights of adjoining owners, who, for the benefit 
“of the community, have and must have rights in relation to 
“tho use and enjoyment of their property that qualify and 
“interfere with these of their neighbours’ rights to use their 
‘property in various ways in which property 1s lawfully and 
‘ gommonly used.” 

“ A hedge, a wall, a fruit tree, would each affect the land 
“next to which it was planted or built. They would keep off 
“some light, some air, some heat, some rain, when coming 
“from one direction, and prevent the escape of air, of heat, 
“ of wind, of rain, when coming from the other. But nobody 
“ could doubt that in such case no action would he; nor will 
‘it in the case of a house being built and having such conse- 
“quences. That is an ordinary and lawful use of property, 
“so much so as the building of a wall, or planting of a fence 
or an orchard.” 


B.—Natural Right to the Purity of Air. 


Every man has a natural right to the purity of air coming 
to his land.! 

It is essential to the health of the community that this 
should be so. 

Consequently private health is considered of greater 
importance than publie benefit.? 


But it is not every pollution that will give a canse of action. Pollution not 
always action- 
able. 


1]. HE. Act, s. 7 (b) ill. (L), App. 4 Bing. N. C., 183; Plight v. Thomas 
VII. This natural right may be re- (1839), 10 A. & E.. 590; Crump v. 
stricted by the acquisition of an ease- Lambert (1867), L. R. 3 Ey., at p. 413. 
ment to pollute air, I. E. Act, s. 7 (b), A sec Cliap. IV, Part Toa. 

App. VII; and see Bliss v. Hall (1838), 
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In some cases discomfort of itself is not a sufficient ground 
for rehetf.! 

The question whether or not the Court will grant rehef for 
mere discomfort largely depends on the nature of the locality 
where the pollution complained of occurs.? 

In a town a man must accept the discomfort wlnch may 
arise from the necessary operations of trade in his vicmity, 
whereas in other localities he may not be hable to submit 
to it. 

In any case, the discomfort must be such as to materially 
interfere with the ordinary comfort of human existence.4 

The question whether such discomfort is or is not material 
must depend inter alia on the habits and circumstances of the 
person complaining of the pollution, the conditions of the 
climate im which he lives, and the relative positions of the two 
properties.® 

What would not be material discomfort in England might 
very well be material discomfort in India, and vice versa, 

Walter v. Selfe® is an instructive case on this point. 
There the plaintiff, the owner of a dwelling-house in a rural 
district, complained of the burning of bricks by the defendant 
on his adjoining land which, though not dangerous to health, 
was so offensive as to cause serious discomfort to himself and 
the mmates of his house. 

In the circumstances of the case the plaimtiff was held 
entitled to an untainted and unpolluted stream of air for the 
necessary supply and reasonable nse of himself and his family. 

“ Untainted ” and “unpolluted ” air was considered to 
mean not necessarily air as fresh, freo, and pure as at the time 
of Inulding the plaintiffs house the atmosphere then was, but 
air not rendered, to an important degree, loss compatible, or, 


1 See Chip. TA Purl T aA. s6. 

2? fhid. 5 Walter v. Selfe, ubi sup. And see 

uk Pai Bhicalji v. Pirojshaw Jivalji 

4 Walter v. Selfe (A851), AIT t S, (1915), T L. R., 10 Bom., t01 
SIEBO Fs. Je dtii, Mb s “ery N. UTERE T ARE Se 


Lamit (1567), 1. Ra 3 MG. WON; Ch., WSs. 
Pleming v. Hislop (1886), 1I App. Cas., 
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at least, not rendered incompatible, with the physical comfort 
of human existence, a phrase to be understood with reference 
to the climate and habits of England. 

The Court was further of opinion that the pollution of the 
plaintiff's air, thongh not injurious to health, was none the 
less a nuisance to be relieved against in causing serious and 
material discomfort according to plain, simple, and sober 
notions amongst the English people. 

“< Material discomfort ° means such discomfort as excludes 
“any sentimental, speculative, trivial discomfort or personal 
‘annoyance, a thing which the law may be said to take no 
“notice of and to have no caro for.” ! 

The terms of the injunction granted in cases of pollution of 
air usually are that the defendant, his servants, workmen, and 
agents be restrained from using the subject of the nuisance 
in such a manner as to occasion damage or annoyance to the 
plamtitf.° 


Part ITI.—Natural Rights in Water. 


Tt will be convenient to enumerate the headings under 
which it is proposed to divide this branch of the subject. 
A.—Natural Rights in Streams or Rivers. 


(1) Generally. 

(2) Rights of riparian proprietors to the nse and con- 
sumption of water. 

(3) Rights of riparian proprietors to the purity of water. 

(4) Rights of riparian proprietors to protect their lands 
from the operation of floods. 


B.—Natural Rights in Natural Lakes or Ponds. 
C.—Miscellaneous Natural Rights in Water. 
D.—Alhienation of Natural Rights in Water. 


= = = - = - noT e E — -_——_—_—_ _ ~~ = 


1 Per Lord Selborne in Fleming v. Roskell v. Whitworth (1871), 19 W. R., 
Hislop (1886), 11 App. Cas. at p. 690. 804; Goose v. Bedford (1873), 21 W. R., 

2 Walter v. Selfe (1851), 3 De G. & N., 449; and see Fleming v. Hislop (1886), 
315; 20 L. J. Ch., 433; Crump ve L. R., 11 App. Cas., 686, and Chap. 1V, 
Peer et ISG7), ta W., S Roe 109; Pat I, A. l 
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F.—Disturbance of Natural Rights in Water and Remedics 


therefor. 


A.—Natural Rights in Streams or Rivers. 
(1) Generally. 


All riparian proprietors (which term is usually applied to 
all those who have the occupation or ownership of lands 
abutting on running streams or rivers)! have certain natural 
rights in natural streams or rivers flowing past their lands. 

These rights are not rights of ownership in the water, but 
rights to the usufruct of the water.* 

They do not depend npon a grant or upon the ownership 
of the soil of the stream, but are jure nature incident to tho 
ownership of the soil of the land abutting upon the stream. 

Thus it has been said that natural watercourses are liko 


ways of necessity.4 
Natural rights in 


(3 


private streams as can be described as “ Natural.” 5 


‘private streams’ are limited to such 


r 


In its ordinary sense, “ stream °? means water running in 


1 See Ormerod v. Todmorden Joint 
Stock Mill Co. (1883), 11 Q. B. D. at 
AD LAS LAD 

* Wood v. Waud (1849), 3 Exch. at 
P. 775; and see Mason v. Hill (1833), 
5 B. & Ad. at p. 24; 2 Nev. & Man. at 
pp. 764, 765; Embrey v. Owen (1851), 
6 Exch, 353; Dinkar v. Narayan 
O I. L. K., 29 Bom., 357. “And 
see further infra under (2) Rights of 
riparian proprietors in the use and 
eonsumption of water. 

3 Rawstron v. Taylor (1855), 11 Exch. 


at p 382; Chasemore v. Richards 
Ciess ili at pp. 379), 382: 
Stockport Waterworks Co. wv. Potter 


(1864), 3 H. & C., 300; Court of Wards 
ve Raja Leelaland Singh (1870), 
B. W. R, 48; Lyon v. Pishmongers 
Co. (1876), E App. 6602; 46 
L. J. th 68: 35 Hh: Bo 
Wo kee ODS: Pershad 
Narain Singh v. Noon? Behari Pattuk 


4 
Uas., 
aed Nae 


Ramessur 


(1878), # App. Cas., PRIER 
App, 333 I. CR 4 Colo 
North Shore Ry. Co. v. Pion (1889), 
lip. Cas. (P. C.), 6912 } 59 Dos aes 
25; 61 L E. (P. C.), 623. ~ Uae 
right to the enjoyment ef the water 
belongs to the oeeupant of the bank, 
whatever the nature of his tenaney, 
First Assistant Collector of Nasik v. 
Shamji Dasrath Patil (1878), IT. L. R., 
7 Bom., 209. 

4 Rawstron v. Taylor, ubi sup. 

5 Wood v. Waud (1849), 3 Exeh.; 
T45; Rawstron v. Taylor (1855), 
HL Exch., 369; Sampson v. Hoddinott 
(1857), 1 C. B. N. 5., 611; Morgaii yv. 
Kirby (1878), I. L. R, 2 Mad., 46. 
This is the general rule. There 
however, an exception to this rule in 
the eause of the pollution of water, 
see infra (3) under “ Rights of riparian 
propriclors to the purity of water.” 
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a defined channel,! and it is in this sense that it must here be 
uscd in connection with the rights of riparian owners. 
A “natural stream ” is a stream that flows at ils source Meaning of 
by the operation of nature, and in a defined chamnel.? Re 
All natural streams, in order to be the subject of natural Natural 
rivlits, must flow in known and defined channels, whether on ems must 
aed l be known and 
the surface of the land or underground.? defined, 
And if seems that natural rights can exist im inter- Natural 
. me i SE eae AEN | en streams may 
mittent, as well as permanent natural streams, bana 
lt has already been seen that there are no natural rights tent or per- 
: ae ee : ae ; manent. 
in artificial streams,® but for the purposes of this distinction n e., 

Sto). = 7 on Definition of 
between natural and artificial streams 1t is necessary to artificial 
ascertain what an artificial stream really is. stream. 

The case of Gaved v. Martyn 6 indicates that an artificial Gaved v. 
7 | | J 
stream must be taken as the converse of a natural stream, Turtyn 
aud is, therefore, a stream which flows at its source by the 
operation of man. 
It remains to be seen what is the character of a stream Character of 
hic arti : atura} stres a yee - naturalstream 
which starting as a natural stream is afterwards conducted in Which is used 
a particular direction by artificial means, and whether wheu artificially or 
e T . . joined by an 
a natural stream is joined by an artificial stream it retains or tifciat 
changes its original character in coutemplation of law. stream. 
It appears from the authorities that a stream, 1f flowing 
in a permanent channel underground or on the surface 
Whether it be called a natural stream as being one originally, 
or an artificial stream in regard to the particular means 
employed, must be regarded as possessing the incidents of a 


¢ 


1 Taylor v. Corporation of St. Helens more v. Richards (1859), 7 H. L. C., 
(1877), 6 Ch. D. at p. 273; WeNabv. 349. 


Robertson (1897), App. Cas., 129; 66 4 Drewett v. Sheard (1836), 7C. & P., 
CEAC: 70 L. T., 666. 465; Trafford v. Rex (1832), 8 Bing., 


> See Guved v. Martyn (1865), 19 204, 34 R. R., 680; Narayan v. 
Cmte 2 and E. Act, s. 7, Keshav (1898), L L. R., 23 Bon., 506 ; 
explanation, App. VIIL 1. E. Act, s. 7, explanation, App. V11. 

3 Acton v. Blundell (1843), 12 M. & 5 See Ramessur Pershad Narain 
W., 324; Embrey v. Owen (1851), Singh v. Koonj Behari Pattuk (1878), 
6 Exch., 353; Rawstron v. Yaylor J. L. R., 4 Cal., 633; L. R., 6 Ind. 
(i855), 0 lixch., 369; Broadbent v. App., 33; + App. Cas., 12t; and 
Ramsbotham (1855), 11 Exch., 602; Chap. HI, Part ITI, B. 

Dudden v. Guardians of the Clutton CESC) 19°C, By Nepaeioe. 
Union (1857), 1 RH. & N., 627; Chase- 


Suictiffe v. 
Booth. 


Nullall v. 
Brucewell, 


Holker vi 
Porritt, 


to 


( 


natural stream, conferring similar rights, and imposing similar 
obligations.! 

Sutcliffe v. Booth? was an action by one riparian pro- 
prictor against another for the pollution and diversion of a 
watercourse. The watercourse in question, as far as living 
memory went, had been used as a sewer, and the greater part 
of it had been bricked over, but it was admittedly, in its origin, 
a stream that was probably a natural stream, as there were 
various natural streams draining into it, and the conformation 
of the ground suggested the previous existence of a natural 
stream of some kind. 

On motion for a new trial it was held that it was a mis- 
direction to tell the jury that if the stream was artificial and 
made by the hand of man the plaintiff had no cause of action. 

In Nuttall v. Bracewell,? Channell, B., said he saw no reason 
why the law appheable to ordinary running streams and 
governing the nghts of riparian proprietors on the banks 
thereof should not be applicable to a natural stream though 
flowing in an artificial channel, as was held in Sutcliffe v. 
Booth,* though the case of an entirely artificial stream, as one 
flowing from a river, might be different. 

The case of Holker v. Porritt ® is in point. here a natural 
stream divided itself into two branches; one branch running 
down to the river Lrwell, the other running to a place where 
it formerly ciptied itself into a watering trough, and the 
overflow, without forming itself into any visible stream, 
diffused itself over the surface of the ground and discharged 
itself by percolation through the surface or in small rills into 
the Irwell. 

The owner of the land on which the trough stood collected 


70) 





1 Sutcliffe v. Booth (1863), 9 Jur. (1902), 1 Ch., 6-49. 


Nae.) LOST eos Os Bo, T36; = (18t3) 9 JU NR, 10373 32 tae 
Nuttall v. Bracewell (1560), L. R, Q. B., 136. 

9 Fxclh., 1: Zolker v. Porrut (1573), RA i. K., S 9 O09): 

lo. ee, S tesch., J seers V. 1 Uhi sup. 

fiichowds (1951), 50 1. J. Cha, 29735 5 (1573) L. Ra S Exch., 107. 
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the overflow into a reservoir and thence conducted it by a 
culvert to his mill whieh stood on the banks of the Jrwell. 
Thereafter he sold the mill with all water rights to the plaintiff, 
and the plaintiff sued the defendant for obstructing the flow 
of water to lis mill. 

The Court being of opmion that such artificial operations 
could uot divest the stream of its former incidents, and that on 
the completion of the culvert the proprietor of the mill became 
possessed of the same rights as the proprietors on the banks 
of a natural stream, it was held that the plaintiff could maintain 
the action. 


In Roberts v. Richards! the defendant was appropriating Roberts v. 


for the use of newly built houses nearly all the water of a 
small stream which, originating in a natural spring on the 
plaintiff's land, passed next through the defendait’s land 
and then through the plamtiffs land to his house. The 
plaintiff alleged that so much of the stream as flowed through 
the defendant’s land was artificial and had been construeted at 
a time immemorial for the benefit of the plaintiff and his 
predecessors. It was held, on the authority of Sutcliffe v. 
Booth,? that as it could not be told when the artificial part of 
the stream, 1f any, had been constructed, it must be deemed to 
be a natural stream, but if it was in fact artificial it had been 
constructed so as to give all the rights of a riparian owner to 
the defendant and his predecessors in title. 

In Bailey & Co. v. Clark, Son & Morland,’ the plaintiffs 
were the owners of a mill which was situate upon an artificial 
cut or channel through which water flowed from a natural 
river and was used for working the null. The plaintiffs also 
owned a factory near the mill but a little higher up the stream. 
For the purposes of the factory the plaintiffs abstracted water 
from the stream flowing through the artificial cut and returned 
the same quantity of water to the stream below the mill. The 
defendants owned a factory higher wp the same stream, and 





4 (1881) 5u L. J. Ch., 297. 3 (1902) 1 Ch., 649. 
2 Ubi sup 


Richards. 
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v. Clark, Son 
& Morland. 
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for the purposes of thoir factory abstracted water therefrom, 
returnmg it dunnushed in quantity by evaporation. 

The plamtiffs, chuming a right to the whole of the water in 
the channel as being an artificial stream, sought to restrain 
the defendants from abstracting water so as to injure their mill. 
The artificial stream was known to have existed for some 
centuries, but there was no evidence as to when or by whom 
or on What conditions it had been originally constructed. 
The defendants’ factory was situate on the site of an old 
tannery for the purposes of wlich water used to be withdrawn 
from the stream. There had also formerly been a fulling 
mill upon the stream above the plamtiffs’ mill. 

Ít was held by the Court of Appeal, following Suteliffe v. 
Booth,’ that the origin of the artificial watercourse being 
unknown the proper mference to be drawn from the user of the 
water and the other circumstances was that the channel was 
originally constructed upon the terms that all the riparian 
proprietors should have the same rights (including a right to 
use the water for manufacturing purposes) as they would have 
had if the stream had been a natural one. 

The principle established in these cases has been thought 
to be open to objection for the reasons pointed out by Mr. 
Goddard im his work on Easements.” he question is of im- 
portance not only to the person claiming the nght, but to other 
landowners, as involving various considerations affectmg the 
rights and obligations attaching to the enjoyment of the stream. 

But it is difficult to suppose that these considerations were 
not present to the minds of the learned judges who decided 
those cases, und the foundation of their opinion seems to be 
that if a man expends his labour in coaducting a natural stream 
through an artificial channel without thereby affecting the 
rights of other landowners, it is only reasonable that he shouid 
be takon to possess the same rights in that stream as in a 
stream flowing in a natural chamucl.s 
Ubi sup. or as subject to some special or larger 
7th isd., p. 88. right of one of themselves, see Bailey 


As to the rights of riparian pro- œ Co. v. Clark, Son d Morland (1902), 
prietors in an artilicialstream, generally, 1 Ch., 619. 
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‘ho effect of an artificial stream flowing into a natural 
stream is to cause the former to become part of the latter as 
soon as it reaches it.! 

In order to give rise to riparian rights the tenements in Riparian 
respect of which the rights are claimed must abut on the ere 
stream or river in the ordinary and regular course of nature, naturally 
and for this purpose lateral contact is as effectual, jure nature, 0M the stream. 
as vertical contact. 

With regard to the rights of riparian proprietors in natural Relative 
private streams it may be stated as a gencral proposition, cca 


established both in England and in India, that every riparian of riparian 
: : E : proprietors on 
proprietor has, subject to similar natural rights of upper and hatural 


lower proprietors, the right to have water come to him in its aban 
ordinary and accustomed course, undiminished in flow, quantity, © i 
and quality, and unaffected in temperature, and to go from him 
without obstruction.’ 


Thus, as was said by Baron Parke in Embrey v. Owen,t Embrey v. 
Owen. 


p. 779. As to an 
owner’s right of diversion in 
respect, see infra under (2) (b) The 
Extraordinary Use of Water. 

2 Lyon v. Fishmongers Co. (1876), 
I App. Cas., 6625; 46 L. J. Ch., 68; 35 
O O ONN R., 165; North 
Shore Ry. Co. v. Pion (1889), 14 App. 
nema ol: 59 L. J. (P. C.), 
Poeolee nr. ETC.) 525. 

3 Wright v. Howard (1823), 1 Sim. & 
Stu., 190; Mason v. Hill (1833), 5 B. 
Seance ls) Nev. & Man., 747; 
Embrey v. Owen (1851), 6 Exch., 353 ; 
Miner v. Gilmour (1858), 12 Moo. 
P. C., 1565 Chasemore v. Richards 
(1859), 7 H. L. ©. at p. 382; Swindon 
Waterworks Co. v. Wilts and Berks 
Canal Navigation Co. (1875), L. R., 
7 H. L., 697; Kensit v. Greut Eastern 
Ry. Co. (1884), 27 Ch. D. at p. 130; 
John Young & Co. v. Bankier Distillery 
Co. (1893), App. Cas., 691; McCartney 
v. Londonderry and Lough Swilly Ry. 
Co. (1904), App. Cas., 301; John 
M eS ons Ve J. d MW, White 
(1906), App. Cas., 72; Sheikh Monoour 


Bela. 


upper riparian 
this 


Hossein v. Kanhya Lal (1865), 3 W. R., 
218; Court of Wards v. Raja Leelaland 
Singh (1870), 13 W. R. 483; Baboo 
Chumroo Singh v. Mullick Khyrub 
ahmed (1873), 18 W. R., 525; Ramessur 
Pershad Narain Singh v. Noonj Behari 
Pattie (i878). 1. ti. Ra 4 Cal 633: 
Dek. © lid App. 333 Ll. Rost Ap, 
Cas., 121; Debi Pershad Singh v. 
Joynath Singh (1897), I. L. R., 24 Cal., 
SWD (Oe (Goa tele et Inds App: 60: 
Sangilt v. Sundaram (1897), I. L. R., 
20 Mad., 279; Narayan v. Keshav 
(1898), I. L. R., 23 Bom., 506: Dinkar 
v. Narayan (1905), I. ETR. 29 Bom., 
3573; Eshan Chandra Samanta v, 
Nilmoni Singh (1908), I. L. R., 35 Cal., 
851: Baldeo Singh v. Jugal Kishore 
CLOUT) sibs kee so ATL, 619; and 
SRPA CES 1, 1. (fh), App. VIT. 
As to the right of riparian proprietors 
to have the water come to them un- 
affected in temperature, see specially 
Mason v. Hill, ubi sup. ; Ormerod 
v. Todmorden Joint Stock Mill Co. 
(1883), 11 Q. B. D., 155; John Young 
& Co. v. Bankier Distillery Co., ubi sup. 
+ Ubi sup. 
IS 
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while referring to the right of a riparian owner in the water 
flowing past his land, “ The right to the benefit and advantage 
“of the water flowing past his land is not an absolute and 
‘exclusive right to the flow of all the water in its natural state 
. .. but it is a right only to the flow of the water, and 
“the enjoyment of it, subject to the similar rights of all the 
‘proprietors of the banks on each side to the reasonable 
‘enjoyment of the same gift of Providence.” 1 

And every riparian proprietor has the same rights and is 
under the same obligations as his co-proprietors, whether he 
be a proprietor at the source, or at the end, of the particular 
stream, or an intermediate proprietor.? 

Where the two sides of a private stream belong to different 
owners, the soil of the bed of the stream is not the common 
property of the respective owners, but is presumed to belong 
to each in severalty usque ad medium filum aque. 

The respective and relative rights and obligations of 
opposite proprietors in the use and enjoyment of the water of 
a stream or non-tidal and non-navigable river flowing between 
their respective lands were considered and defined by the 
House of Lords in the important case of Bickett v. Morris.4 

In that case the appellant and respondent were owners of 
property directly opposite each other on the banks of a river. 
It was agreed that the appellant should build into the alveus 
up to a certain fixed point, and the appellant in pursuance of 
such agreement proceeded so to build; but as his building 
operations extended beyond the point agreed upon, the respon- 
dents applied to the Court of Session in Scotland for a 





1 At p. 369. And see Dinkar v. 
Narayan (1905), E. L. R., 29 Bom., 357 ; 
l. 19. Act, s. 7, ill. (7), App. VH. 


9 


Kissen Tagore v. Jadoo Lall Mullick 
(1879), 6 C. LL. 1. (1. Goia 97S Uo e 
6 Ind. App., 190. And see Great Tor- 


2 Wright v. Howard (1823). 1 Sim. & 
Sti, 190; Mudden v. Guardians of the 
Clutton Union (1857), 1. & N., 627. 

3 Pickett v. Morris (1866), L. R., 1AF. 
Ju. Se, 47; Munooman Dass v. Shama 
Churn Bhutta (1862), 1 Hay, 426; 
Bhageeruthee Dabee v. Grish Chunder 
Chowdhry (1863), 2 Way, 511; Kali 


rington Commons Conservators v. Moore 
Stevens (1904), 1 Ch., 317. For extent 
of presumption where an ancient island 
divides the stream, Jbid. As to what 
is n private stream, see Chap. 1V, Part 
I B (2), 3 (&). 
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suspension and interdict against him, and brought an action 
to have it declared that he had no right to erect buildings on 
the solum of the river beyond the point agreed upon. 
The case eventually came up to the House of Lords, and the 
decision of that tribunal laid down the following principles :— 
(a) Neither of two opposite riparian proprietors is entitled 
to use the stream or river in such a way as to 
interfere with its natural flow.! 
(b) He cannot even protect his land from inundation if the 
means employed for such protection causes actual 
injury to the property of the opposite proprietor.? 
(c) An obstruction to the current of a stream is an injury 
of which the Courts will take notice even though 
immediate damage cannot be deseribed or actual loss 
predicated.3 
Riparian owners on a public (i.e. tidal navigable) river Rights and 
have, in addition to the right of navigation to which they are inci of 
; : , i ; parian pro- 
entitled as members of the public, all the rights of riparian prietors on 
owners on a private stream or river (including a right of PYPUS rivers. 
aceess to and from the river) subject to the public right of 


navigation, and inter se are under the same obligations. t 


1 See also Shkeika Monoour Hossein v. 
Kanhya Lal (1865), 3 W. R., 218; Att.- 
Genl. v. Karl of Lonsdale (1868), L. R., 
7 Eq. at p. 387. 

2 Att.-Gienl. v. Earl of Lonsdale, ubi 
sup. See also Venkatachalam Chettiar 
v.Zemindar of Sivaganya (1904), I. L. R., 
27 Mad., 409; Baldeo Singh v. Jugal 
Kiskore (1911), I. L. R., 33 All, 619, 
But contra, apparently in the case of 
an extraordinary or aeeidental flood, 
Menzies v. Breadalbane (1828), 1 Bligh, 
N: Ro 111 (420), 32 R. R., 103 (108); 
Venkataehulum Chettiar v. Zemindar of 
Sivaganga (1904), I. L. R., 27 Mad., 409, 
411, or where by prescription or custom 
riparian proprietors can embank 
against each other, Ibid., or where the 
means employed by the particular 
riparian owner is something done on 
his own land and causes no obstruction 


to the alveus of the river, Gerrard v. 
Crowe (1921), App. Cas. 395. 

3 And see Karl of Norbury v. Kitchin 
(1866), 15 L. T. N. S., 501. The obstrue- 
tion must be one which sensibly alters 
the flow of water, Kalikissen Tagore v. 
Jodoo Lall Mullick (1879), 5 ©. L. R. 
ETC loan, 6 Ind Ann, 190. 

4 In order to give rise to riparian 
right in a tidal river it is necessary that 
the bank should be in natural daily 
eontact with the stream laterally or 
vertically, North Shore Ry. Co. v. Pion 
(1889), 14 App. Cas. (P. C.), 6123 59 
MINESOTO L. T. (P. C.), 525, 
But, apparently, in India a tidal khal 
or ereek may be so much the property of 
Government as to exclude the ordinary 
riparian rights they cean bo 
established as an easement, Kalikissen 
Tagore v, Jodoo Lall Mullick, ubi sup. 
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Thus, 1f the natural condition of a public river in regard to 
the use and enjovment of the water for all the usual purposes 
of the land be interfered with, the riparian owner who is thereby 
injured may maintain an action for the private injury, and is 
not bound to stand upon his right as one of the pubhe to 
complain only of a nuisance or an interruption to navigation. 

Such is the effect of the decision in Lyon v. LPishmongers 
Co.) This decision was followed in the lator case of North 
Shore Railway Co. v. Pion,? and held to be applicable to every 
country in which the same general law of riparian rights 
prevails, unless exeluded by some positive rule or binding 
authority of the lex loci. 

In India, as between Government and riparian owners, it 
has been held that, assuming Government has the right to 
regulate in the interests of the public the enjoyment and benefit 
of the water in rivers and natural streams, a right to use the 
water for irrigation may be acquired by long user, from which 
an animus dedicandi on the part of Government will be 
presumed. 

In an action for an interference with riparian rights the 
plaintiff must state that he, as ripanan owner, 1s entitled to 
the flow of the water as it had been accustomed to flow, and 
that such flow has been seriously and sensibly diverted (or 
otherwise interfered with) so as to be an injury to his rights.4 


(2) Rights of riparian proprietors to the use and consumption 
of water. 

The right of a riparian proprietor to have the water of a 
running stream on the banks of which his property hes flow 
down to his property as it has been accustomed to flow down 
is Subject to the ordinary use of the flowing water by the other 
riparian propnetors on the same stream and to such further 








1 (1876) l App. Cas. 662; 46 L. J. 3 First Assistant Collector of Nasik v. 
Ch.. 68; 35 L. T., 669; 25 W R., 165. Shane Dasrath Paki (1878), TERS 7 
And see to the same cffect, Alt.-Genl. Bom., 209. 

v. Lord Lonsdale (1868), L. R., 7 Eq., 4 Kali Kissen Tayore v. Jodoo Lall 
DU Ua Whidlicle (TST 5 Gul R.(P. Ce ae 


= Ubi sup. Io Iian 6 I o 190, 
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use, if any, on them part in connection with their property as 
may be reasonable under the circumstances, ! 

According to the civil law and the old Mnglish authorities 
flowing water was said to be publici juris.” 

This gave rise to a misconception of the extent of the right 
to use and consume flowing water, and it was asserted that if 
flowing water was publici juris, the first appropriation of it 
to any useful purpose gave the person appropriating it a title 
against other riparian owners so as to deprive them of the 
benefit of the natural flow of water unless they had already 
made a beneficial use of the stream. 

This misconception was corrected in two very important Mason v. Will; 
cases, Mason v. Hill? and Embrey v. Owen,* in which it was ae ae 
successively laid down by judges of great emmence that 
flowing water is publici jnris, not in the sense that it is bonum 
vacans to which the first occupant may acquire an exclusive 
right, but in the sense only that all may reasonably use it who 
have a right of access to it, and that none can have property 
in the water itself except in the particular portion which he 
may choose to abstract from the stream and take into his 
possession, and that during the time of the possession only.® 

And in Orr wing v. Colquhoun 6 Lord Blackburn pointed Orr Ewing v: 
out that the case of Mason v. Hill has settled the law that a Co 
riparian proprietor has, as incident to his property in the land, 

a proprietary right to have the stream flowing past Ins land 
flow in its natural state, neither increased nor diminished, aud 
this quite independently of whether he has yet made use of it, 
or, to use a former phrase, appropriated the water. And the 
statement of the law by Lord Kingsdown in Miner v. Gilmour 7 Miner v. 
points to the same conclusion. Since these decisions the 1”?! 
dictum of Tindal, C.J., in Liggins v. Inge, that flowmg water 


1 John Young d: Co. v. Bankier Dis- 4 (1851) 6 Exch., 353. 

tillery Co. (1893), App. Cas., 691 (698). 5 See this view adopted in Perumal 
2 See Mason v. Hill (1833), 5 B. & v. Ramusami (1887), I. L. R., 11} Mad., 

AAEE Nev. & Man., 727; Embreyv. 6 (21). 

Owen (1851), 6 Exch., 353. 6 (1877) L. R., 2 App. Cas. at p. $54. 
emiises) o B. & Ad., 1: 2 Nev. & 7 (1853) 12 Moo. P. C. 155. 

Man., 747. 
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is publici juris giving the first person who appropriates any 
part of it flowing past his own land to his own use, the right 
to the use of so much as he thus appropriates against any 
other, can no longer be regarded as law.! 

The law relating to the use and consumption of water is 
perspicuously stated in Kent’s Commentaries,? and as this 
statement of the law was adopted by the Court in I’mbrey v. 
Owen,’ it will be useful to reproduce it here. 

“ Every proprietor of lands on the banks of a river has 
“naturally an equal right to the use of the water which flows 
“in the stream adjacent to his lands, as it was wont to run 
“ (currere solebat), without diminution or alteration. No pro- 
‘ prietor has a right to use the water to the prejudice of other 
‘“ proprietors, above or below him, unless he has a prior right 
“to divert it, or a title to some exclusive enjoyment. He has 
“no property in the water itself but a simple usufruct as it 
“passes along. ‘ Aqua currit et debet currere? is the language 
“of the law. Though he may use the water while it runs 
“over his land, he cannot unreasonably detain it or give it 
“another direction, and he must return it to its ordinary 
“ channel when it leaves his estate. Without the consent of 
“the adjoining proprietors he cannot divert or diminish the 
quantity of water which would otherwise descend to the 
“proprietors below, nor throw the water back upon the pro- 
‘“ prietors above, without a grant, or an uninterrupted enjoy- 
“ment of twenty years, which is evidence of it. This is the 
clear and settled doctrine on the subject, and all the diffculty 
“that arises consists in the application. The owner must so 
“use and apply the water as to work no material injury or 
“annoyance to his neighbour below him who has an equal 
“right to the subsequent use of the same water; nor can he 
“by dams or any obstruction cause the water injuriously to 





1 See per Cave, Ja in Ormerod v. 4 This explains the natural right of a 
Todmorden Joint Stock Mill Co, (1883), riparian proprietor to have water come 
Ie lee. ee. Deu paki. to hime in its ordinary and accustomed 

- 3 WKent’s Comm. Lect., 52, pp. 139 course, Kensit v, Great Hastern Ry. Co. 
el seq. (153), 27 Ch. D. at p. 131 
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overflow the grounds and springs of his neighbour above 
him. Streams of water are intended for the use and comfort 
of man; and it would be unreasonable, and contrary to 
the universal sense of mankind, to debar every riparian 
proprietor from the application of the water to domestic, 
agricultural, and manufacturing purposes, provided the 
use of it be made under the linutations which have been 
mentioned,! and there will, no doubt, inevitably be, im the 
exercise of a perfect right to the use of the water, some 
evaporation and decrease of it, and some variations in the 
weight and velocity of the current. But de minimis non 
curat lex, and a right of action by the proprietor below would 
not necessarily flow from such consequences, but would 
depend upon the nature and extent of the complaint or injury 
or the manner of using the water. All that the law requires 
of the party, by or over whose land a. stream passes, is that 
he should use the water in a reasonable manner, and so as 
not to destroy, or render useless, or materially diminish, or 
affect, the application of the water by the proprietors above 
or below on the stream. He must net shut the gates of lis 
dams and detain the water unreasonably, or let it off in 
unusual quantities to the annoyance of his neighbour. 
Pothier lays down the rule very stnetly that the owner of 
the upper stream must not raise the water by dams, so as 


‘to make it fall with more abundance and rapidity than it 


would naturally do and injure the proprietors below. But 
this rule must not be construed literally, for that would be 
to deny all valuable use of the water to the riparian pro- 
prietors. It must be subjected to the qualifications which 


‘have been mentioned, otherwise rivers and streams of water 


would beeome utterly useless, either for manufactories or 


‘agricultural purposes. The just and equitable principle is 


given in the Roman Law: ‘Sic enim debere quem meliorem 
‘agrum suum facere, ne vicini deteriorem faciat? ” 


ah 


1 See Dinkar v. Narayan (1905), ill. (j), App. VII. 
Pett) Boim., 357 ; I. E. Ack, s. 7, 


Ordinary and 
extraordinary 


use of water. 


Miner v. 
Gilmour. 


( 2 
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According to this statement of the law the present topic 
may conveniently be divided ito two parts, one as regards 
what is commonly called the ordinary, or primary, use of 
water, and the other as regards what is commonly called the 
extraordinary, or secondary, use of water. 

This division of the subject was made use of in the 
well-known case of Miner v. Gilmour,! where Lord Kings- 


down in 


delivering the judgment of the Pnvy Council 


stated the.rule in terms which have since been generally 


adopted -— 


“ By the general law applicable to running streams, every 
‘“yiparian proprietor has a right to what may be catled the 
“ordinary use of the water flowmg past his land ; for instance, 
“to the reasonable use of the water for his domestice purposes 
“and his cattle, and this without regard to the effect which 
“such use may have, in a case of deficiency, upon proprietors 


“lower down the stream.” 3 


But, further, he has a right to the use of it for any pur- 
“pose, or what may be deemed the extraordinary use of it, 
provided that he does not thereby interfere with the rights of 
“other proprietors, either above or below him.” 

“ pubject to this condition, he may dam up the stream for 
“the purpose of a mull, or divert the water for the purpose of 


“rrigation.” 


F) 


zut he has no nght to interrupt the regular ilow of the 


“ stream, if he thereby interferes with the lawful use of the 
“ water by other proprietors, and inflicts upon them a sensible 


a Genter nee 29 
injury. 


- Say 


1 (1358) Loo. P. C..p.2155. 

* See John White & Sons v. J. & M. 
White (1906), App. Cas., 79, 80. 

3 Ju Lord Norbury v. Kitchin (1863), 
2 We aie ibe os aol. it was 
on a motion for a new trial questioned 
whether the doctrine had not been too 
broadly stated by Lord Kingsdown, but 
it was unnecessary to decide the point, 
ay the Court found the defendant liad 
not taken an unreasonable quantity of 


re 


water. Martin, B., however, adopted 
Lord Wingsdown’s statement at the 
trial and concurred in it on the motion, 
and in Nuttall v. Bracewell (1866), L. R., 
2 Iexch., pp. 9, 13, it was approved by 
Martin, B., Channell, B., and Pollock, 
C.B., and it may now be taken as 
correct, see Bailey d Co., v. Clark, Son 
& Morland (1902), 1 Ch., 649; and 
John White & Sons v. J. ad. M. White, 
ubi sup. And see further, infra. 


(a) The Ordinary Use of Water. 


It may be taken as settled law that every riparian pro- Ordinary use 
prietor has an unrestricted right to the use and consumption 2E Ye 
of the water flowing past his land for washing, drinking, and 
domestic purposes, and for his cattle, ad lavandum et ad 
potandum.! In the exercise of such ordinary rights he may 
exhaust the water altogether without reference to any lower 
proprietor.” 


(b) The Latraordinary Use of Water. 


Although it is now well established, both in England and Requisites of 
India, that a riparian proprietor may take and use the water Mie 
flowing past his land for purposes of benefit and utility to the of water. 
riparian estate, such as, ordinarily, irrigation and manufacture, 
such user is subject to the condition that it does not inflict any 
sensible injury on the other riparian proprietors or interfere 
with the lawful use of the water by them.? This condition 
may be said, in an amplified form, to include the followmg 
restrictions: that the user must be reasonable; that its 
purposes must be connected with, or incident to, the riparian 
tenement; and that the water which is taken and used must 
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1 Mason v. Hill (1833), 5 B. & Ad., 590; Miner v. Gilmour, ubi sup. ; 
l; 2 Nev. & Man., 747; Embrey v. Lord Norbury v. Kitehin (1863), 3 


Owen (1851), 6 Exch., 353; Miner v. 
Giilmour (1858), 12 Moo. P. C., 1313 
Swindon Waterworks Co. v. Wilts and 
Berks Canal Nav. Co. (1875), L. R, 7 
H. L., 697; MeCartney v. Londonderry 
and Lough Swilly Ry. Co. (1904), App. 
Cas., 301 (306); John White & Sons v. 
J. & M. White, ubi sup. ; Perumal v. 
Ramasami (1887), I. L. R., 21 Mad., 
16; Dinkar v. Narayan (1905), I. L. R., 
Cienega, ; I. BE Act, s. 7, Ul. (7), 
App. VII. 

=—a0ad. 

3 Embrey v. Owen, ubi sup. ; Samp- 
son v. Hoddinott (1857), 1 C. B. N. S5., 


F. & F., 292; Swindon Waterworks Co. 
v. Wilts and Berks Canal Nav. Co., 
ubi sup. ; First Collector of Nasik v. 
Shamji Dasrath Patil (1878), 1. L. R., 
7 Bom., 209; Perumal v. Ramasami, 
ubi sup.; Dabi Pershad Singh v. 
Joynath Singh (1897), I. L. R., 24 Cal., 
865; L. R., 24 Ind. App., 60; Narayan 
v. Keshaw (1898), I. L. R., 23 Bom., 


.506; MeCartney v. Londonderry and 


Lough Swilly Ry. Co., ubi sup. ; Dinkar 
v. Narayan (1905), I. L. R., 25 Bom., 
357; Eshan Chandra Samanta v. 
Nilmoni Singh (1908), I. L. R., 35 
Cal., $51. 
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American law. 


French law. 


English law 
(continucd). 


Limbrey v. 
Owen. 


be restored substantially undiminished in volume and un- 
changed in character.! 

In considering these particular requisites of a valid extra- 
ordinary user it will be convenient to consider the English and 
Indian law separately. 

As to what is a reasonable user no general proposition is 
deducible from the English authorities. 

The question can only be determined by the particular 
circumstances of each case, the extent of the estate, and the 
nature and purpose of the user.” 

In America, a very liberal use of the water, for the 
purposes of irrigation and for carrying on manufactures, has 
been allowed? In France, also, a riparian proprietor is 
allowed considerable latitude in the use of water. He may use 
it en bon père de famille, a son plus grand avantage. He may 
make trenches to conduct the water to irrigate his land, if he 
return it with no more loss than that which the irrigation 
caused.4 

In England, however, a user to that extent would not 
necessarily be permitted ; nor would it in every case be deemed 
a lawful enjoyment of the water, if it was again returned into 
the stream or river with no other diminution than that which 
was caused by the absorption and evaporation attendant on the 
irrigation of the lands of the adjoining proprietor.6 As Baron 
Parke said, in Embrey v. Owen,® * This must depend upon the 
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1 See McCartney v. Londonderry and 
Lough Switly Ry. Co., ubi sup., at pp. 
306, 307 ; Dinkar v. Narayan, ubi sup, 
at p. 360. 

2 Embrey v, Owen (1851), 6 Exch., p. 
372, and see Ormerod v. Todmorden Joint 
Stock Mill Co. (1883), I. L. R., 11 Q. B. 
D. at p. 165; 02 L. J QB. at p. 150. 

3 Jt is to be observed tbat the 
American laws of “ Appropriation ” 
Which permits the water of a natural 
stream to bo utilised by a riparian 
for the purposes of a 
riparian tenement provided that ma- 
terial injury is not thereby inflicted 


‘ 


owner Nome 


on other riparian owners, does not 
obtain in England, see infra, and has 
been decided not to be applicable to 
India, Belbhadur Pershad Singh v. 
Sheikh Barkat Ali (1906-7), 11 C. W. N., 
$5, and see Fischer v. Secretary of State 
Jor Lidad@(1908), T. L. Ros? Midi rey, 
where the whole question is discussed. 

4 See Wood v. Waud (1849), 3 Exch. 
at p. 781 ; Jimbrey v. Owen (1853), 6 
LEXI. oats 

5 See Wood v. Waud; Embrey v. 
Owen. 

6 (1851) 6 Exch, at p. 372. 
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‘circumstances of each case. On the one hand, it could not 
“be permitted that the owner of a tract of many thousand 
“ acres of porous soil, abutting on one part of the stream, could 
“be permitted to irrigate them continually by canals and 
“ drains, and so cause a serious diminution of the quantity of 
“ water, though there was no other loss to the actual stream 
“than that arising from the necessary absorption and evapora- 
“tion of the water employed for that purpose; on the other 
“haud, one’s common sense would be shocked by supposing 
“that a riparian owner could not dip a watering pot into the 
“ stream in order to water his garden, or allow his family or 
“cattle to drink it.” 


In Swindon Waterworks Co. v. Wilts and Berks Canal Swindon 


Navigation Co.,1 Lord Cairns, in a judgment which is now 


Walerworks 
Co. v. Wilts 


regarded as having settled and almost codified the law on the «rd Berks 


subject of riparian rights,? said that for the purposes of 
irrigation or manufacture connected with the riparian tenement 
there may be a use and diversion of a running stream, provided 
such use be reasonable, and that a reasonable use would 
depend on the water being restored after the object of irrigation 
or manufacture had been answered in a volume substantially 
equal to that in which it had passed before, and in some 
degree on the magnitude of the stream from which the 
abstraction was made over and above the ordinary use of 
water. 

Applying this test to the facts in that case the House of 
Lords decided that the diversion of a natural stream into a 
permanent reservoir for the purposes of an adjacent town in 
no way connected with the riparian tenement was a confisca- 
tion of the rights of the lower riparian proprietors and an 
annihilation of that portion of the stream which was used for 
those purposes, and ought to be restrained.’ 


Canal Nav.Co. 


Similarly, in Roberts v. Gwyrfai District Council, the Roberts v. 


eS A Ae 


eas 7 >) b, R., 7 H. C, 697. 3 Sce also Medway Navigation Co. v. 
2 See McUartney v. Londonderry and Larl of Romney (1861), 9 C. B. N. S., 
Lough Swilly Ry. Co. (1904), App. Cas., 575% 30 L. J. Ch., 230. 
304, 305, 308, 21509) 1 Ch., 68332 Gy OO 


Gwyrfai Dis- 
trict Council. 


McCartney v. 
Londonderry 
and Lough 
Swilly Ry. Co. 
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defendants had taken water from a lake for the purpose of 
supplying villages within their district not bemg part of ther 
riparian estate, and thereby diminished the flow of water im 
a natural stream which was utilised for driving the plaintiffs 
null. The Court of Appeal, relying on the Swindon case, 
atfirmed the decision of the lower court, granting an injunction 
perpetually restraining the defendants, their servants, ete.; 
“from taking any water from the lake for the purpose of 
“supplying ther district with water and from domg any 
“other act for that purpose whereby the flow of water in the 
“stream through and by the plaitiff's mill and lands should 
“ be diminished.” ! 

bo, too, in AleCartney v. Londonderry and Lough Swilly 
Railway Co., where the respondents, who, for the purposes of 
a railway crossing, owned a small strip of land abutting on each 
side of a natural stream, claimed a declaration of their right as 
a riparian owner to insert a pipe in the stream at the crossing 
and carry off at least 15,000 gallons of water daily to a tank 
half a mile from the crossing, and there to consume the water 
m working their engines over many mules of their own railway 
and over the lines of other companies over which they had 
running powers, it was held that they had no such right and 
that the appellant was accordingly justified in stopping up the 
pipe. Lord Macnaghten, in observing that such proposed user 
was neither legitimate nor permissible, says 3— 

“There are, as it seems to me, three ways in which a 
“person whose lauds are intersected or bounded by a running 
‘stream may use the water to which the situation of lus 
“property gives linn access. He may use it for ordinary or 
‘primary purposes, for domestic purposes, and the wants of 
“his cattle. He may use it also for some other purposes— 
“sometianes called extraordinary or secondary purposes— 
“provided those purposes are connected with or incident to 


1 The Court of Appeal suspended the 2 (1904) App. Cas., 301, overruling 
operation of the injunetion for a sultis Marl of Sandwich v. Great Northern 
cient time to enable the defendants to Ry. Co. (1878), 10 Ch. D., 707. 
apply to Parliament for special powers. 3 bid. ut pp. 306, 307. 
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“his land, and provided that certain conditions are complied 
“with. Then he may possibly take advantage of his position 
“to use the water for purposes foreign to or unconnected with 
“his riparian tenement. His rights in the first two cases are 
“not quite the same. In the third case he has no right at 
“all... . Under what category does the proposed user of the 
“railway company fall? Certainly it is not the ordinary or 
“primary use of a flowing stream, nor is it, I think, one of 
“those extraordinary uses connected with or incidental to 
“a riparian tenement which are permissible under certain 
“< conditions. In the ordinary or primary use of flowing water 
“a person dwelling on the banks of a stream is under no 
“restriction. In the exercise of his ordinary rights he may 
“exhaust the water altogether. No lower proprietor can 
“complain of that. In the exercise of rights cxtraordinary 
“but permissible, the haut of which has never been accurately 
“defined and probably is incapable of accurate definition, a 
“riparian owner is under considerable restrictions. The use 
“must be reasonable. The purposes for which the water is 
“taken must be connected with his tenement, and he is bound 
“to restore the water which he takes and uses for those pur- 
“noses substantially undiminished in volume and unaltered 
in character.” 

On the other hand, if the abstraction of a definite and 
relatively small quantity of water by a riparian owner has 
caused no sensible injury to the complaining party the latter 
will not be entitled to damages on the ground of unreasonable 
user, even though the purpose for which the water is used on 
the riparian estate is not one of utility thereto. 

Thus, in Lord Norbury v. Ivitchin,! where the defendant Lord Norbury 
took 8000 to 9000 gallons of water from a natural stream Y Achin. 
which sent down 830,000 gallons of water per diem and used 
the water so taken for the purpose of making an ornamental 
pond on the riparian estate, the Court decided that such user 
was not unreasonable and discharged the rule for a new trial. 
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And in England it has been suggested for consideration 
whether the development of trade and the use to which the 
water of a natural stream is put by adjoining riparian owners 
may not in special cases modify the usual doctrine of extra- 
ordinary user.! 

The law of India does not differ from the law of England 
as regards the rights of riparian proprietors to the use of water 
in natural streams.” 

In India, as in England, the natural right in the water is 
not a right of ownership or a right to the exclusive uso of 
the water, but a right of usufruct for all reasonable and legiti- 
mate purposes, not materially interfering with an equally bene- 
ficent enjoyment of the water by other riparian proprietors. 

What is a reasonable or unreasonable use of the water is 
a question of fact to be determined by the particular circum- 
stances of the case.* 

In Perumal v. Ramasami Chetti > it was decided, following 
the English law, that riparian proprietors are entitled to use 
and consume the water of the stream which their land adjoins 
for drinking and household purposes, for watering their cattle, 
for irrigating their land, and for purposes of manufacture, 


1 See Ormerod v. Todmorden Joint 
Stock Mill Co. (1883), 11 Q. B. D. at 
p. 168; 52 L. J. Q. B. at p. 450. 

2 Perumal v. Ramasami (1887), l. L. 
R., 11 Mad., 16: Debi Pershad Singh v. 
Joynath Singh (1897), 1. L. R., 24 Cal., 
$65 (P. C.), L. R., 24 Ind. App., 60; 
Narayan v. Keshav (1898), E L. R., 23 
Boim., 506; Dinkar v. Narayan (1905), 
L L. R., 25 Bom., 357; Eshan Chandra 
Samanta v. Nilmoni Singh (1908), 1. L. 
ta 35 Cal., S5t. And see North Shore 
Ry. Co. ve Pion (1889), 14 App. Cas. 
(PCr Bes PA Mh. er O., 85 D 
L. I. (1. C.), 626. See algo 1.1. Act, 
s. 7, ill. (4), App. VU. 

3 Sheikh Monoour Hossein v. Kanhya 
Lal (1865), 3 W. Ra 219; BCom, of 
Wards v, Rajah Leclalund Singh (1870), 
IS W.R., 483 Baboo Chumroo Singh v. 
Mallick Whyred Ahmed (1872), 18 


W. R., 525; First Assistant Collector of 
Nasik v. Shamji Dasrath (1878), 7 Bom. 
H. C., 209 (212); Perumal v. Rama- 
sami (1887), I. L. R., 11 Mad., 16°; Debt 
Pershad Singh v. Joynath Singh, ubi 
sup.» Sangili v. Sundaram (1897), 
1 L. Ro 20 Mada 2793 Narageie 
Keshav, ubi sup. ; Fischer v. Secretary 
of State for India (190$), 1. L. R., 32 
Mad., 141 ; Baldeo Singh v. Jugal Kis- 
hore (1911), I. L. R., 33 All., 619. 

4 Court of Wards v. Rajah Leelalund 
Singh ; Perumal Ramasami ; Debi Per- 
shad Singh v. Joynath Singh ; Narayan 
v. Keshav, ubi sup. This is a question 
which a Mamlatdar has jurisdiction to 
decide in Bombay under Bombay 
Act IHEof 1876,8. 6, Narayan v. Keshav, 
ubi sup. 

6 (1887) 1. L. R.. 1I Mad., 16. 
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subject to the conditions (a) that the use is reasonable, (b) that 
it is required for their purposes as owners of the land, and 
(c) that it does not destroy or render useless or materially 
diminish or affect the application of the water by lower riparian 
proprietors in the exercise of their rights. 

And the decision of the Privy Couneil in Debi Pershad Singh 
v. Joynath Singh! (on appeal from the Calcutta High Court) 
clearly defines the limits within which in India a riparian pro- 
prietor may use the water of a natural stream flowing through 
or past his land for the important purpose of irrigation. 

In that case the appellants, who were the plaintiffs in the 
first Court and proprietors of a mehal including three mouzahs 
through which a hill stream or nullah ran, claimed the right to 
divert the water of the stream for the purpose of irrigation, 
and store so much on their land as they required for such 
purpose, leaving the surplus, if any, for the use of the proprictors 
below. It was held by the Privy Council that the law gave no 
such right. Lord Watson in delivering judgment said ?: 
“ The right of a riparian proprietor to divert and use water 
“for the purpose of irrigation is certainly not understated 
“in the plaint. The right claimed by the appellants in the 
“first conclusion is not less broadly asserted in the body of 
“the plaint, and is neither more nor less than a right on the 
“part of an upper proprietor to dam back a river running 
through his land, and to impound as much of its water as he 
“may find convenient for the purposes of irrigation, leaving 
“only the surplus, if any, for the use of the proprietors 
“below.” 

“In the absence of a right acquired by contract with tho 
“lower heritors, or by prescriptive use, the law concedes no 
“such right. The common law right of a proprictor, in tho 
position of the appellants, is to take and use, for the purpose 


SO tos. K., 24 Cal., 865; L. R., 
24 Ind. App., 60 

fleet, 24 Cal. gtp. 871; L. R., 24 
Ind. App. at. 68. 

3 See to the same effect, Eshan Chan- 


dra Samanta v. Nilmonei Singh (1908), 
I. L. R., 35 Cal., 851, where the plain- 
tiffs claimed the same unrestricted 
right. 
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of irrigation, so much only of the water of the stream as can 
“be abstracted without materially diminishing the quantity 
“ which is allowed to descend for the use of riparian proprietors 
“below, and without impairing its quality. What quantity 
“of water can be extracted and consumed, without infrmgmg 
“that essential condition, must in all cases be a question of 
‘ circumstances, depending mainly upon the size of the river 
“or stream, and the proportion which the water abstracted 
“ bears to its entire volume.” 

In view of the importance of irrigation to Indian agriculture 
it is desirable to consider the respective nights and habilties 
of Government and private riparian owners in respect of 
natural streams. 

By the customary law in India the Government has the 
power to regulate in the public interest the collection, retention, 
and distribution, of the waters of natural rivers and streams 
for the purposes of irngation.! 

This power, which is really of the nature of a duty, is expressly 
preserved by section 2 (a) of the Indian Easements Act, and has 
been recognised by the Courts.” 

The rights and liabilities of Government in connection with 
the construction, extension, and maintenance, of irrigation 
works stand on a different footing from those obtaining between 
private riparian proprietors. They bear a closer analogy to 
those of persons or corporations on whom statutory powers 
have been conferred or statutory duties imposed.3 

Thus, by virtue of the paramount powers so vested in 
Government, while, on the one hand, a riparian owner has 
no higher rights against Governnent than against other private 
riparian owners, Government, on the other hand, will not be 
liable even for diversion for non-ripanan purposes without 


ee 


1 Fischer v. Secretary of State for (1905), E L. R. 28 Mad., 539, 542; San- 


India (1908), I. L. R., 32 Mad., H41 kuravadivelu Pillai v. Secretary of State 
2 Madras Railway Co. v. Zemindar for India (1905), L. L. R., 28 Mad., 72; 
of Carvatenagaram (1873-4), Le Rọ, fischer v. Secretary of State for India, 


l fnd. App., 364; Ambalavana Pandara wubi sup. 
Samnathi v, Seeretary of State for India 3 Ibid, 
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proof of material damage, the onus of which hes on the private 
riparian owner.! 

A point of some interest and importance, which does not 
appear to have been much discussed in the English Courts, 
has been decided by the Madras High Court, namely, the right 
of an upper riparian proprietor, who has increased the flow of 
water in a natural stream by artificial means, to divert the 
amount of the increase on to his own riparian tenement provided 
he does not thereby materially injure a lower riparian pro- 
prietor.? 


(3) Rights of riparian proprietors to the purity of water. 


The pollution of the water of a stream, whether natural ? or 
artificial, which is not supported by an easement, is an in- 
fringement of the natural right of riparian proprictors on 
the banks of a natural or artificial stream, respectively, to the 
purity of the water. 

The obligation imposed on upper riparian proprietors by 
virtue of such natural right is that they shall not so use the 
water of the stream as to render it unfit for any use by any 
lower riparian proprietor, whether such use be for ordinary or 
primary purposes or for the extraordinary or secondary purpose 
of manufacture.® 

And it seems that the licensee of a riparian proprietor on 
an artificial stream may maintain an action for the pollution 
of water which he brings on to his premises from the artificial 
stream by permission of the licensor upon the principle that 
no man is entitled to cause polluted water to flow on to his 








_ 


1 Fischer v. Secretary of State for 
India, ubi sup. 

eer Gal, 

3 Wood v. Waud (1849), 3 Exch., 
748; 77 R. R., 809; Hodgkinson v. 
Ennor (1863), 4 B. & S., 229; John 
Young & Co. v. Bankier Distillery Co, 
(1890), App. Cas., 691; McCartney v. 
Londonderry and Lough Swilly Ry. Co. 
(L90) App. Cas., 301 (307); I. E. Act, 
Beis ), App. VII. 


Poi. 


4 Wood v. Waud, ubi sup. ; Stockport 
Waterworks Co. v. Potter (1864), 3 H. & 
C., 300. 

° Such right will exist notwithstand- 
ing that the riparian owner has no right 
that the flow of water in an artificial 
stream shall be continued, Wood v. 
Waud, ubi sup. 

6 John Young d Co. v. Bankier Dis- 
tillery Co. ; McCartney v. Londonderry 
and Lough Swilly Ry. Co., ubi sup. 
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neighbour’s premises without having a special right to do 
so.! 


(4) Rights of riparian proprietors to protect their lands from 
the operation of floods. 

Riparian proprietors are entitled to protect themselves 
against the water of a stream or river rising in flood and over- 
flowing their lands, provided they do not thereby cause any 
injury to the lands and property of other riparian proprietors. 

This is a qualification of the rule that where there 1s a 
natural outlet for natural water no one has a right for his own 
purposes to diminish it.” 

But the right of protection is apparently absolute in the 
case of an extraordinary or accidental flood,* or where by 
prescription or custom riparian proprietors can embank agaist 


each other.® 


B.—Natural Rights in Natural Lakes or Ponds. 

Under the Indian Easements Act,6 riparian proprietors 
have the same rights in natural lakes or ponds into or out 
of which a natural stream flows, as in natural streams. 





1 Whaley v. Laing (1857-1858), 2 
Hoo Niaedhs 3 Hw ON. O75, OOE 
FHlodgkinson v. Ennor, ubi sup. at p. 
241. And see the same principle applied 
in Ballard v. Tomlinson (1885), 29 
Ch. D., 115 (C. A.). But the right of 
aetion in this case is founded not on the 
right to use the water of the stream, but 
on the injury to the property of the 
plaintiff by reason of the polluted water 
coming on to his preimises, Whaley v. 
Laing, ubi sup. 

2 Trafford v. The King (1832), 8 
Bing., 201 (211); 34 R. R., 680 (685) ; 
Att.-Genl. v. Barl of Lonsdate (1868), 
L. R., 7 Eq., 3773 Neetd v. London and 
North-Western Ry. Co. (1874), L. R., 10 
Exch., 4; Whalley v. Lane. and York. 
Ry. Co. (1888), 13 Q. B. 1., 131; Jinam 
Ali v. Poreah Mi umet (1882), L L.R., 
8 Cal., 468. And see Narayana Reddi 
v. Venkata Chariar (1900), 1L. L. R., 24 
Mad., 202; Venkatachalam Chettiar v. 
ZAcmindar of Siraganga (1901), Tea Re, 








27 Mad., 409. Subject to this quali- 
fication a riparian owner may protect 
himself against inundation caused by 
the silting up of a channel on the land 
of another riparian owner, but the 
latter is not bound to keep his part of 
the ehannel clear in order to prevent 
the inundation, Baldeo Singh v. Jugal 
Kishore (1911), 1. L. R., 33 All, 619. 

3 Nield v. London and North-Western 
Ry. Co. ; Imam Ali v, Poresh Mundul, 
ubi sup. 

4 Menzies v. Breadalbane (1828), 1 
Bligh N. R., 414 (420); 32 R. R., 102 
(105); Venkatachalam Chettiar v. 
Zemindar of Sivayanga, ubi sup. at pp. 
409, 411; and where in the case of such 
a flood the riparian owner protecis 
himself on his own land without 
obstructing the alveus of the river, 
(ferrard v. Crowe (1921), App. Cas, 395. 

® Ibid. And see Baldeo Singh v. 
Jugal Kishore, ubi sup. 

oS. 7, 1. (heap yO. 
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C.—Miscellaneous Natural Rights in Water. 


It will be remembered that natural rights in water do not 
come into existence so long as the water does not flow in known 
and defined channels, whether on the surface or underground.! 

Hence, water confined in a well or tank, though the subject 
of ownership,” gives no natural right as against adjoining 
owners that it shall not by anything lawfully done on their 
land be drawn off or that the pereolation of water to such 
well or tauk by which it is supphed shall not be interfered 
with. 

Sunilarly, a landowner who for the purpose of working 
his mill, or for other purposes, uses water derived from 
percolations has no right of action against his neighbour if 
the latter in the lawful enjoyment of his own property does 
or causes anything to be done which diminishes or stops 
such percolations.4 The corollary of these propositions is 
that the owner of land containmg underground water, which 
percolates by undefined channels and flows to the land of a 
neighbour, has the right to divert or appropriate the perco- 
lating water within his own land so as to deprive his 
neighbour of 1.6 

The motive of the act of drawing the water away or 
stopping the percolation is immaterial, for no use of pro- 
perty which would be lawful if due to a proper motive can 
become unlawful becanse it 1s prompted by a motive which 
is improper or even malicious.® 

It is the act, not the motive for the act, which must be 
regarded.” 











1 See supra, Part III, A (1). 

2 Race v. Ward (1855), +E. & B., 702: 
ote, Q. B., 153. 

3 Acton v. Blundell (1843), 12 M. & 


Bradford v. Pickles (1895), App. Cas., 
687; 604.1. J. Ch., 759; @&{cHroy v. 
Great Northern Ry. Co. (1900), 2 I. R., 
325, and Chap. III, Part ITI, C. 


W., 3245 see this case fully set out in 
Chap. III, Part III, C. 
4 Acton v. Blundell, ubi sup. ; Chase» 


more v. Richards (1859), 7 H. L. C.,. 


349: Ballard v. Tomlinson (1885), 29 
Ch. D., 115 (123); and see Mayor of 


5 Chasemore v. Richards ; Mayor of 
Bradford v. Pickles, ubi sup. 

6 Mayor of Bradford v. Pickles, wht 
sup. 

7 Ibid. 
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Further, every landowner has a natural right to collect 
and retain within the limits of his own land surface water 
not flowing in a defined channel.} 


But the general rule that a landowner has a natural nght 
to divert or appropriate within his own land, without regard 
to his neighbour, water percolating or flowing im undefined 
channels must be taken with this reservation, that, if he 
cannot effect such diversion or appropriation without appro- 
priating water from a stream flowmg in a defined channel, 
he may not do so at all. 

This, it has been explamed,? was decided in the case 
The Grand Junction Canal Co. v. Shugar,? in which the facts 
were that the defendant acting on behalf of a local sanitary 
board drew off by a drain subterranean water over which the 
stream which supplied the plaintiff company’s canal flowed, 
and in consequence of such withdrawal of support, the surface 
stream sank to a lower level and the supply of water to the 
canal was diminished. 

Upon these facts Lord Hatherley, L.C., said : 4 “ As far as 
“ regards the support of the water, all one can say is this: 
“ I do not think Chasemore v. Richards, or any other case, has 
“ decided more than this, that vou have a right to all the 
‘water which you can draw from the different sources which 
“may percolate underground; but that has no bearing at all 
“on what you may do with regard to water which is in a 
“ defined channel, and which vou are not to touch. It you 
“eannot got at the underground water without touching the 
“water in a defined surface channel, you cannot get at it at 
“all. You are not by your operations, or by any act of yours, 


General rule 
subject to 
modification. 


Grand Junc- 
tion Canal Co, 
v. Shugar. 








— 


1 Rawstron v. Taylor (1855), 11 
Exch., 369: 25 L. J. Exch., 33; Broad- 
bent v. Ramshotham (1855), 1t Exch., 
609; 25 L. J. Exch., 115i Mayor of 
Bradford v. Pickles (1895), App. Cuas., 
587; 64 L. J. Ch., 759; Bunsee Sahoo 
v. Kali Pershad (1870), 13 W. R., 4143 
Robinson v, Ayya Krishnama Chariyar 
(1872). Tl. M Cl ate 465° Mari 
Mohun Thakur v. Nissen Sundari 





(1888), J. L. R., 11 Call, 52; Perumal 
v. Ramasami (1887), I. L. R., 1t Mad., 
16, aud see I, E. Act, s. 7, ill. (g), App. 
VII. 

2 English v. Metropolitan Water 
Board (1907), 1 X. B., 588, see further, 
infra. 

3 (1871) L. R., 6 Ch. Apps, 183 

4 Ibid. ut p. 487, 
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‘to diminish the water which runs in this defined channel, 
“ because that is uot only for yourself, but for your neighbours 
“also, who have a clear right to use it, and have it come to 
“them unimpaired in quality, and undiminished in quantity.” 

In English v. Metropolitan Water Board,! these words were Bnglish v. 
not given the full and literal meaning apparently assignable to “ae ‘see 
them, but the decision was, by reference to the particular facts, 
explained as laying down that if a diversion or appropriation 
of underground percolations results in the abstraction and 
appropriation of water from a surface stream, such first- 
mentioned diversion or appropriation will be wrongful by reason 
of the resulting appropriation. 

It is, therefore, important to note that the essence of the 
wrong lies in the appropriation of the water of the surface 
stream; the mere resulting abstraction or diversion thereof 
without appropriation would not be actionable, and in such 
case the right of diverting or appropriating the underground 
water would remain intact.” 

Not only has every landowner a natural right to collect Natural right 
and retain within the limits of his own land surface water not % “™e 
flowing in a defined channel,? but he has also the nglit to 
draw it off on to his neighbour’s lower lands 4 or put it to 


whatever use he pleases, agricultural or otherwise.® 

But though there is a natural right of drainage from Right of 
higher lands to lower lands of water flowing in the usual 
course of nature and in undefined channels, there is 10 acquired by 


1 Ubi sup. 

2 It is apprehended, however, that 
the abstraction and appropriation of 
the surface stream in order to give a 
cause of action must be substantial, see 
infra, F. 

3 Sec supra. 

4 Smith v. Kenrick (1849), 7 C. B. at 
p. 566; Rawstron v. Taylor (1855), 11 
Exch., 369; 25 L. J. Exch., 33 ; Broad- 
bent v. Ramsbotham (1856), 11 Exch., 
602; 25 L. J. Exch., 115; Chasemore 
v. Richards (1859), 7 H. L. C. at pp. 371, 
375, 376; Robinson v. Ayya Kristnama 





(1872), 7 Mad. H. C. at p. 46; Kop 
Pooree v. Manick Sahoo (1873), 20 W. 
R., 287; Subramaniya v. Ramachandra 
(1877), I. L. R., I Mad., 335; Imam Alè 
v. Poresh Mundul (1882), 1. L. R., 8 
Cal., 468 ; John Young dæ Co. v. Bankier 
Distillery Co. (1893), App. Cas., 69135 
Ramasawmy v. Rasi (1914-15), I. L. R., 
38 Mad., 149; and see the I. E. Act, s. 
T ail kaosi WIT. 

5 Rawstron v. Taylor ; Broadbent v, 
Ramsbotham ; Chasemore v. Richards ; 
Robinson v. Ayya Kristnama, ubi sup. 
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obligation upon an adjoinmg landowner to submit to an 
artificial discharge of water from his neighbour's lands, unless, 
as has been seen, he is bound by an easement to do so.! 

It is the natural right of every landowner to defend his 
laud from injury by the sca whatever result the exercise of 
such right may have on his neighbours.? 

This rule was established in the case of Rex v. Commis- 
sioners of Sewers for Pagham.? In that case the Comuissioners 
acting bond fide for the benefit of the objcets for which they 
were appointed caused certain defences to be erected against 
the inroads of the sea with the result that it flowed with 
greater violence against, and injured, the lands of the adjoin- 
ing proprietor. It was held that they could not be compelled 
to compensate the adjoining proprietor or erect new works for 
his protection, for all owners of land exposed to the inroads of 
the sea, or Commissioners acting on their behalf, have a right 
to erect such works as are necessary for their own protection, 
even although they may be prejudicial to others. 

Thus, m this respect, there is a difference between the 
rights of landowners on the sea-coast and riparian owners m 
the caso of ordinary floods, the latter, as will be remembered, 
being restricted in their right of self-protection to such 
operations as will not cause injury to other riparian owners.4 

That this unqualified right has been given to sea-coast 
proprietors is due to the reason that the sea is considered 
a common enemy, agamst which all proprietors of lands on 
the seashore have a common right of defence. Thus, if one 
proprietor is injured or likely to be injured by the means 
of protection adopted by another proprietor, his remedy is in 
his own hands, and he can, if he chooses, adopt similar means 
of protection against the inroads of the sea.® 











1 See Arkwright v, Gell (1839), 5 M. Chettiar v. Zemindar of Sivaganga 
& W., 203; John Young & Co. v. (1904), I. L. R., 27 Mad., 409 (411). 


Bankier Distillery Co. (1893), App. Cas., 3 Ubi sup. 
691; and Chap. LIH, Part ILI, D. 4 Supra, Part Ill, A (1) and (4). 
2 Rex ve The Pagham Commissioners 5 Rexav. The Pagham Commissioners ; 


(1828), 8 B. & C. 355; 32 R. R., 406; Rex v. The Bognor Commissioners, ubi 
Rexv.The Bognor Commissioners (1828), sup. 3; Allt.-Genl. v. Marl of Lonsdale 
GL. J. K. B, 338; Venkatachaidin (1868), L. R. 7, Eq. 377. 
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It has been seen that there is a natural right to the purity Natural right 
> 4 ‘ v ‘ Amia an rE ‘ l 5 L 5 a A = to purity of 
of water in natural and artificial slroams SHu, further (hed atera 
this, every landowner has a natural right that water coming to fined streams. 
his land, whether by undefined surface streams or by perco- 


lations through that soil, shall not be polluted.” 


D.—Alienation of Natural Rights in Water. 
It was a matter of doubt, at one time, as to what is the Effect of, as 


true position of grantee, or licensee, of a riparian owner who, ae Me 
whilst retaining his riparian property, grauts or licenses the 
use of the water flowing past his land. 

In Whaley v. Laing,’ the decision turned principally upon Whaley v. 
the pleadings, but the judges of the Exchequer Chamber ox- #9 
pressed grave doubts + whether the licensee of a riparian pro- 
prietor could maintain an action for the pollution or diversion 
of the water founded on a right to the water. 

And subsequent decisions have clearly established that an 
alienation by a riparian proprietor of his natural rights in water 
as apart from his riparian property is valid only as between 
the grantor and the grantee, and gives the latter no right of 
action as against other persons for an infringement of them.® 

If such an alicnation gives rise to no hability on the part 
of third persons to the grantee for any interference with the 
accustomed flow of water, it clearly confers upon him no rights 
to the use of the water, as against riparian proprietors other 
than the grantor; thus, any user by the grantee which 
sensibly affects the flow of water to the lands of such other 
proprietors is wrongful, and will be restrained.® 

And even though the use of the water by the grantee may 
be such as can never grow into a prescriptive right,” it would 





1 Supra, Part IMI, A (3). 

> Ballard v. Tomlinson (1885), 29 Ch. 
D., 115. 

3 (1857), 2 H. & N., 476; 3 H. & N., 
675, 901, 

4 See 3 H. & N., 675. 

5 Stockport Waterworks Co, v. Potter 
(1564), 3 H. & C., 300; Ormerod v. Tod- 
morden Joint Stoek Mill Co. (1883), 11 


Of Bs Daalao: 

6 Ormerod v. Todmorden Joint Stock 
Mall Co., ubi sup. 

? This was the ground of the decision 
in Kensit v. Great Eastern Ry. Co. 
(1884), 27 Ch. D., 122, as is explained in 
McCartney v. Londonderry and Lough 
Swilly Ry. Co. (1904), App. Cas., 301 
(313). 


The Stockport 
Waterworks 
Co. v. Potter. 


è 


Ormerod v. 
Todmorden 
Joint Stock 
Mill Co, 
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seem that since a later decision in the House of Lords the 
alienation by a riparian proprietor of his natural rights in a 
running stream can be challenged on the further ground ihat 
it gives rise to a use of the water for purposes which are not 
connected with or incidental to the riparian estate.! 

In The Stockport Waterworks Co. v. Potter the law is clearly 
stated by Pollock, C.B., as follows ? :— 

“There seems to be no authority for contending that a 
“riparian proprietor can keep the land abutting on the river, 
‘the possession of which gives him his water rights, and at 
“the same time transfer those rights or any of them, and thus 
“ ereate a right in gross by assigning a portion of his rights 
“ appurtenant.” 

“Tt seems to us clear that the rights which a riparian 
“ proprietor has with respect to the water are entirely derived 
“ from his possession of the land abutting on the river.” 

“If he grants away any portion of his land so abutting, 
“then the grantee becomes a riparian proprietor and has 
“similar rights. But if he grants away a portion of his estate 
“not abutting on the iver, then clearly the grantee of the 
“land would have no water rights by virtue merely of his 
“occupation. Can he have them by express grant ? It seems 
“to us that the true answer to this is that he can have them 
“against the grantor, but not as to sue other persons in his 
“own name for an infringement of them. The case of Hill v. 
“ Tupper,’ recently decided in this Court, is an authority for 
“iho proposition that a person cannot create by grant new 
“ rights of property so as to give the grantee a right of suing in 
“his own name for an interruption of the right by a third 
Eart y 

In Ormerod v. Todmorden Joint Stock Mill Co., Bowen, L.J., 
says 4: “ Whether the origmal right of a riparian proprietor 
“to the flow of water is in virtue of his ownership of land 
“upon the bank or his presumed title to the bed of the river 





1 YcCartney ve Londonderry and 2 Ubi sep. at p. 326. 
Lough Switly Ry. Co. (1904), App. Cas.» I (S00 RE Jeko & Gs. Elle 
301, + Ubi smm at p. 172. 


“usque ad medium filum,! the only legitimate user by him of 
“the water, other than such rights as he may have acquired 
“by preseription, is for purposes connected with Ins ordinary 
“ occupation of the land upon the bank. The right of a riparian 
“ owner to the flow of water may, in this respect, possibly be 
“ compared to a right of common appurtenant for cattle levant 
“and couchant upon land; this right cannot be ahened from 
“the land; whereas a right of commou appurtenant for a 
“number of beasts certain may be assigned.” 


E.—Disturbance of Natural Rights in Water and 


Remedies therefor. 

In India, especially, the beneficial enjoyment of natural 
rights in water is so important to the agricultural and manu- 
faeturmg communities that it is thought this part of the present 
chapter would seareely be complete without speeial reference 
to the prineiples upon which an actionable disturbanee of these 
rights proeceds, and to the remedies for such disturbance. 


An aetionable disturbance of natural rights in water may Definition of 


actionable dis- 
be defined as— turbance of 


(1) Any aet, or series of acts, which in the exercise, or uatural rights 
assumed oxercise, of an authorised or permissible '™ “*"" 
user materially or sensibly diverts the water from its 
ordinary or accustomed course, or materially or 
sensibly diminishes it in quantity.? 

(2) Any aet, or series of acts, committed in the exereise of 
an unauthorised or unpermissible user, such as a 
diversion or abstraction of the water for purposes 








En 


1 But the latter view has been re- 
jected by the House of Lords in Lyon v. 
Fishmongers Co. (1876), 1 App. Cas., 
662; 46 L. J. Ch., 68; 35 L. T., 569: 
25 W. R., 165, and by the Privy Couneil 
in North Shore Ry. Co. v. Pion (1889), 
MEAP CaS (I. C.),612; 591..J0.P.C., 
moeoreds I. (E. C), 625. 

2 See in this eonneetion the cases 
cited supra, Part III, A (1), under 


‘“ Relative rights and obligations of 
“ riparian proprietors on natural pri- 
“ vate streains.’’? This definition is, of 
course, not intended to refer to the 
abstraction of water for ordinary or 
primary purposes whereby a riparian 
owner inay, if he choose, exhaust the 
water of the stream altogether, 
supra, Part ILI, A (2) (a): 
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unconnected with the riparian tenement or an altera- 
tion of the temperature, or a pollution, of the water, 
Whether by a riparian owner or his grantee, and where 
such act, or series of acts, are not founded on an 
easement. 1 
In common with these two modes of disturbance there 
are two grounds upon which the party injured is entitled to 
the mtervention of the Court. These grounds are— 
(1) Any invasion of the right causing actual damage.” 
(2) Any invasion of the right calculated to found a clann 
which may ripen into an adverse nght.3 
But where there is neither damnum nor injuria no action 
will lie.4 
Thus, where a riparian proprictor sucd for the removal of 
an encroachment on the soil of a stream which was vested im 
Government, and proved neither a natural right nor an ease- 
ment to have the water flow in its accustomed manner, nor 
any sensible alteration of the flow of the water, it was held the 


sult would not he. 


Stopping the flow of water by putting an embankment 
across it,® diverting the water and impounding it in such a way 
as to cause its entire, or almost entire, abstraction,’ are acts 





1 See the eases referred to in the last 
note, and Stoekport Waterworks Co. v. 
Potter (1864), 3 H. & C., 300. 

2 Embrey v. Owen (1851), 6 Exch., 
353; Sampson v. Hoddinott (1857), 1 
C. B. N. 5., 590; Swindon Waterworks 
Co. v. Wilts and Berks Canal Nav. Co. 
sTo ioe ER L., 697 ASE v. 
Great Eastern dy. Co, (1884), 27 Ch. D. 
at p. 130; Join Young d Co. v. 
Bankier Distillery Co. (1893), App. Cas. 
ut p. 69S; Subramaniya v. dhama- 
chandra (1877), t. 1a. R., 1 Mad., 335, 

3 In such a case absence of special 
damnage to the phuntilf is no defence to 
his celain for rehef, for such invasion 
imports damage, and the right to relict 
is irrespective of any use of the water or 
desire to use it on the part of the plain- 
tilf, see the causes cited in the hast noto 
and also Wood v. Waud (1849), 3 Exel 


at p. 772; Biekett v. Morris (1866), 
L. R., 1 H. L. Se., 47; Hronn PES 
(1868), L. R., 4 Exch., 43; Kali Kissen 
Tagore v. Jodoo Lall Mullick (1879), 5 
CE RPR C) 97; CTR OUE 
190, and supra, Part I, under “ Prin- 
“ ciples applicable to the disturbance of 
“< Natural Rights.” 

4 Kali Kissen Tagore v. Jadoo Lall 
Mullick, ubi sup. 

5 Ibid. 

6 Sheikh Monoour Hossein v. Kanya 


Lal (1865), 3 W. 4K, 218; Baboo 
Chumroo Singh vȚv. Mullick Khyrui 


Ehmed (1873), 18 W. R., 525; kama- 
sawmy v. kasi (1914-15), I. L. R., 38 
Mad., 149. 

7 Swindon Waterworks Co. v. Wilts 
and Berks Canal Nav. Co, (1575), L. R., 
7h. L., 697; Debi Pershud Singh v. 
Joynath Singh (1899), L L. R., 24 Cal, 
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of disturbance against which the Court will reheve 
injunction. 

But the injured riparian proprietor is only entitled to the 
removal of so much of the obstruction as actually interferes 
with his natural nghts.! 

Thus where, as sometimes occurs in Tudia, a bund is erected 
on another maws land which has the effect of causing an 
uureasonable diversion or abstraction of water, the riparian 
propnrictor who complains of such mifringement of his natural 
right is entitled to the removal of only so much of the bund 
as actually causes the interference.? 

So long as the obstruction continues the cause of action iS Recurring 
renewed from day to day, and it is in the discretion of the siren 
Court to grant an injunction to avoid a multiplicity of suits.’ 

In a plaint for disturbanco of natural rights in water it 18 Pleadings. 
sufficient to state that the plaintiff is the owner (or, 18 pos- 
sessed) of land, known as —— [here state situation] through 
which there runs a stream (or, river) known as ; and as such 
riparian owner (or, occupier) he is entitled to the flow of the 
said stream (or, river) to and through the said land.4 


by 





Part ILV.—Natural Right of Support. 


The natural right of support exists in the case of support Nature and 
of land in its natural state by adjacent or subjacent land in its °°" saa 
natural state. 

It is a right of property, an attribute of nature given for 
the common benefit of mankind, and must necessarily have 
existed from the beginning.® Unless each owner is entitled, as 


(Uae ooo: L. R., 2+ Ind. App., 60; 
Povey. ISeskav (1898), I. L. R., 23 C. L. R. 


Hossem (1880), I. L. R., 6 Cal., 394: 7 
p203 Find. App =+0; 


Boin., 506. 

1 Court of Wards v. Raja Leelulund 
mang (1870), 13 W. R., 48. 

* Ibid. 

3 Court of Wards v. Raja Leelalund 
Singh, ubi sup. ; Subramaniya v, Rama- 
chandra (1877), I. L. R., 1 Mad., 335; 
Maharani Rajroop Koer v. Syed Abul 


Specific Relief Act, s. 54 (e), App. V, 
and see the cases cited under the gencral 
proposition in Part 1. 

4 Bullen and Leake, Precedents of 
Pleading, 7th Ed., pp. 432, 433. 

5 Angus v, Dalton (1878), + Q. B. D. 
at pp. 19l, 192. 
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of natural right, to enjoy unmolested his laud with this and 
other attributes given to it by nature, he has not the free 
and absolute use of it.) Such a right “stands on natural 
“justice, and is essential to the protection and enjoyment of 
‘ property in the soil.” 2 

The nature and origin of the right is explained by Field, J., 
in Dalton v. Angus,3 where he says— 

“So soon as the surface of the land becomes divided, either 
‘vertically or horizontally, into separate and exclusive tenc- 
ments, one of the first and clearest principles applicable to 
each separate holding is, that the owner has the right given to 
him by implication of law to use his property as best he likes, 
provided that he does not by such user injure the rights of 
his neighbour. If neither he nor his neighbour have built 
on or dealt with their respective portions, and the latter are 
in their natural state and condition, it is clear that each 
owner has as against the other a right to have his soil supported 
by the soil of his neighbour, whether adjacent or below, and 
any act done by one which destroys that support so that the 
land of the other falls is an actionable wrong, and that is so, 
although the act complamed of is not done by him maliciously, 
but simply in the exercise of his own right to use his own 
property. Although, therefore, either of them may dig in 
his own soil as deep and as near to his own boundary or to 
the surface as he chooses, this right is subject to one limita- 
tion froin the very first, viz. that he cannot dig so deep and 
so near as to cause the neighbour's land to sink, unless he 
substitute some other efficient support.” 4 

“This Innitation, however, upon his right is accompanied 
‘by a like limitation of his neighbour’s right, so that the 
advantage and burthen are mutual in quality, although they 
may vary in degree.” 


1 Angus v, Dalton (1878), 4 Q. B. D. 1 Sce also Wilde v. Minsterley, 2 
at pp. JO), T92. Roll, Abr., 564, Trespass I, pl. I, 
2 Humphries v. Brogden (1850), 12 Lm phries v. Brogden (1850), 12 Q. B., 
Q. Bont p. Thee; 201s. AOB nt p. 12. 739; 20 L. J. Q.B., 10; Hombotham 
3 (1581) 6 App. Cas. at p, 752. v. Wilson (1860), S H. L. C., 348. 
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“Tt is clear that these rights and burtlens come into 
‘existence by implication of law at tho very moment of 
* severance.” 

“They are unquestionably known as natural rights and 
“require no age to ripen them.” 

Dalton v. Angus ! and numerous other authorities 2 establish 
that the nght of support for Jand by land is a natural right, a 
right of property passing with the land, and a right which 
gives rise to a corresponding obligation on every landowner 
that he shall not work on his own land in such a manner as 
to cause his neighbour’s land to slip, fall in, or subside, and 
thereby cause him damage.’ 

In this latter respect the natural right of support and the Withdrawal 
easement of support are similar in character.4 The damage Pld ved 
must be appreciable in order to maintain an action for the mining 
infringement of the nght.® oa 

Cases of withdrawal of support occur ordinarily in two 
classes of operations, namely, in building and mining? 





1 (1881) 6 App. Cas., 740. PCP. oot. 


2? Harris v. Ryding (1839), 5M. & 
W., 60; Humphries v. Brogden (1850), 
memos L. J. Q. B., 10; 
Rogers v. Taylor (1858), 2 H. & N., 828 ; 
27 Eeh 173: Humt v. Peake 
(1860), 1 Johns., 705; Rowbotham v. 
Wilson (1860), 8 H. L. C., 348; 30 
L. J. Q. B., 49; Bonomi v. Backhouse 
(1859), E. B. & E., 646 (655); Back- 
house v. Bonomi (1861), 9 H. L. C., 
503; Corporation of Birmingham v. 
Allen (1877), 6 Ch. D., 284. And see 
Darley Main Colliery Co. v. Mitchell 
(1886), 11 App. Cas., 127; West 
Leigh Colliery Co., Ltd. v. Tunnicliffe 
& Hampson, Ltd. (1908), App. Cas., 27. 

3 The natural right also exists where 
the support is afforded by wet sand or 
running silt, Jordeson v. Sutton, etc., 
Gas Co. (1899), 2 Ch., 217, or by a 
natural stratum of asphaltum or pitch, 
Trinidad Asphalt Co. v. Ambard (1899), 
App. Cas., 594, 

3 Bonomi v. Backhouse, ubi sup. 

5 Smith v. Thackerah (1866), L. R., 


6 See Bonomi v. Backhouse, ubi sup. ; 
Dalton v. Angus (1881), 6 App. Cas. at 
D To 
* © The rights of surface and mineral 
“owners at common law are well 
“settled. Every landowner has, as 
“an incident of his property in land, 
“a right to its lateral support by the 
“adjacent land to an extent sufficient 
“to support it in its natural state. 
“Where the surface and the minerals 
“have been severed, whether by 
“ grant of surface reserving minerals 
“or by grant of minerals reserving 
“ surface, the surface owner has a 
“right to support both lateral and 
“ vertical unless a power of working 
“the minerals so as to let down the 
“ surface is granted or reserved, and 
“ where there is nothing to shew how 
“or when the surface and minerals 
“ were severed, the same right to 
“ support exists,” per Farwell, J., in 
Manchester Corporation v. New Moss 
Colliery Co., Ltd, (1906), 1 Ch. at p. 291. 


Cause of 
action, how 
constituted. 


operations. Inthe former, a wall usually takes the place of the 
support previously given to the adjoining land by the natural 
soil. But if, owing to the inefficiency of the new support 
or to tho failure to substitute any new support for the natural 
support, the adjoining land subsides, and damage is thereby 
caused to the adjoining owner, a right of action will accrue.! 

So in the case of mining operations, if the owner of the 
minerals in the course of his excavations withdraws the natural 
support from his neighbour’s land and substitutes either no 
support at all or a support which is inefficient, he is hable to 
his neighbour for the damage he thereby causes him, and 
neither the care and skill with which the operations may have 
been carried out, nor the unstable nature of the soil propped 
up, nor the difficulty of propping it up will afford any defence 
to the action. 

And as in the case of an easement of support, so, too, in the 
case of the natural right, it is not the excavation per se which 
is the wrongful act, but the damage which actually results from 
the excavation,? and the foundation of this rule is, that the 
law favours the exercise of dominion by every one on his own 
land and his use of it for the most beneficial purpose to him- 
solf, and accordingly declares that before a man can be mado 
liablo for an act done in his own land, there must be actual 
damage caused to his neighbour.4 





As to easements to let down the 


title, Greenwell v. Low Beeehburn Coal 
surface, see further, supra, Chap. IT, 


Co. (1897), 2 Q. B., 165; Hall vais 


Part 1408, 

1 See Harris v. Ryding and the other 
cascs above cited; also, Dalton v. Angus 
(1881), 6 App. Cas., at p. 752; Kerr on 
Injunctions, 5th Ed., pp. 209, 210. 

2 Ibid. As to the form of order 
restraining the working, removing, or 
injuring pillars or walls of coal left for 
the support of roofs in collicries, see 
Mostyn v. Lancaster (1883), 23 Ch. D., 
583 (625). But tho owner of minerals 
is not liable for damage to his neighbour 
which, though oceurring during the 
time of the formers possession, is 
caused by the net of his predecessor in 


of Norfolk (1900), 2 Ch., 493. 

3 Humphries v. Brogden ; Bonomi 
v. Baekhouse » Backhouse v. Bonomi, ubi 
sup.; Wakefield v. Duke of Bueeleueh 
(1866), L. R., 4 Eq., 613; 36 L omen 
763; Hext v. Gill (1872), L. R., 7 Ch. 
App., 699; Davis v. Treharne (1881), 
6 App. Cas., 460; Dirou v. White 
(1883), 8 App. Cas., 833; Darley Main 
Colliery Co. v. Mitehell, ubi sup. ; 
West Leigh Colliery Co., Ltd. v. Tunni- 
eliffe & Hampson, Ltd., ubi sup. 

4 See per Willes, J., in Bonomi v. 
Baekhouse, ubi sup. 
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If it were otherwise, and a man were entitled to sue for 
prospective damage, the question in each case would be the 
merely speculative one as to whether any damage was likely to 
ariso, depending for its answer upon the evidence of experts 
whoso predictions might subsequently be contradicted by the 
actual event.! 
Further, vexatious and oppressive actions might be brought 
on the one hand; and, on tho other, an unjust immunity 
obtained for secret workings of the most mischievous character, 
but the result of which would not appear within the period of 
limitation, a state of things which might well arise if limita- 
tion were to run from the time the damage was likely to occur 
instead of from the time it actually occurred.? 
To quote Lord Macnaghten in West Leigh Colliery Co., West Leigh 
Ae 2 j NS : , Colliery Co., 
Ltd. v. Tunuicliffe & Hampson, Ltd.,3 in the House of Lords : F s Tunai. 
“Tt is undoubted law that a surface owner has no cause cliffe æ 
z . . . Tlampson, Ltd. 
of action against the owner of a subjacent stratum who 
‘romoves every atom of the mineral contained in that 
“stratum unless and until actual damage results from the 
* removal.” 4 
And in the same case it was laid down that in assessing the Depreciation 
k hicł xr of minerals is liable t ora ae 
damages, which an owner of minerals is liable to pay for same from 
injury caused to the surface owner by the subsidence of his risk of future 
, E : | ais ft a _ subsidence, 
land or buildings owing to the working of the minerals under not action- 
or adjoining his property, the depreciation in the market value able. 
of the property attributable to the msk of future subsidence 
must not be taken into account. 
But though a swt for damages will not he where a sub- Quia timet in- 
. a . . 1 ti ? 
sidence of the plaintiffs land is merely apprehended and has!" 


not actually occurred, it seems that if a sufficiently strong and 








1 See per Willes. J., in Bonomi v. 
Backhouse, ubi sup. 

2 Ibid. 

3 (1908) App. Cas., 27. 

4 Ibid. at p. 29. Each successive 
subsidence constitutes a fresh cause of 
action and entitles the surface owner 
to a fresh claim for damages, whether 


such subsidences are the result of the 
same excavation or of different 
excavations, Jbid.; and sce Darley 
Main Colliery Co., Ltd. v. Muetchell 
(1886), 11 App. Cas., 127; Crumbie 
v. Wallsend Local Board (1891), 1 Q. B., 
503. 


Nature and 


extent of land 


to and by 
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clear case be mado out, the Court will intorfere by injunction 
to prevent irreparable damage.! fa 

The land, for the benefit of which the natural riglit exists, 
must be land in a natural condition, and the support must be 


which support naturally rendered. 


is given. 


Indian Fase- 
ments Act, 
7, ill (e). 


The commou law obligation of support extends to any 
land upon which, in its natural condition, other land depends, 
directly or indirectly, for its support, but the supporting laud 
is not liable, otherwise than by grant or prescription, to afford 
an increased measure of support caused by the artificial pressure 


-of buildings erected on the supported land, or by the diminution 


of its self-supporting power, or by the unpreventable excava- 
tion of intermediate land.? 

But though there is no natural right to support for buildings 
by land, appreciable damage done to land on which they rest 
is actionablo if the damage to the land would have occurred 
supposing the buildings had not been there.4 

It would, of course, be otherwise if without the artificial 
pressure of buildings no appreciable damage would have 
ensued.® 

The Indian Easements Act, in section 7, illustration (e), and 
the explanation thereto, reproduces the English law in tho 
following terms :— 





1 Corporation of Birmingham v. Allen 
(1877), lo Roo E l 1s Biest ( 257). 





in Humphries v. Brogden, ubi sup. at 
p. 745. 


2 Humphries v. Brogden (1848), 12 Q. 
B., 739; 20 L. J. Q. B., 10; Bonon: 
v. Backhouse (1850. E. B. & E., 655; 
9 H. L. C., 502; Corporation of 
Birmingham v. Allen (1871), L. R., 
6 Ch. D., 284; J6 la J. Ch., 673. Tho 
nature of the strata composing the 
land is, and must be, imuinaterial, for 
it is obviously impossible for the Court 
to define, in this respeet, the physical 
limits of the right, see Trinidad 
Asphalt Co. v, Ambard (1899), App. 
Cas., 594 (602), citing Jfumphries v. 
Brogden, ubi sup. But the support 
itself must be “ that whieh will protect 
“the surface subsidence and 
“keep it securely at its ancient and 
“natural level,” per Lord Campbell 


from 


3 Partridge v. Scott (1838), 3 M. & 
W., 2295 Brown v. Robins RSS 
4H. & N., 186; 28 L. J. Exodi 2508 
Baekhouse v. Bonomi (1861), 9H. L. C., 
503; Corporation of Birmingham v. 
sen (1877), 6 Ch. D., 284. " Ineinhe 
lust-cited ease it was held that tho 
support to which an owner of land is 
entitled from the adjacent land is 
eonfined to such an extent of adjacent 
land as in natural 
is sufficient to 
requisite support. 

4 Browne v. Robins (1859), 28 L. J. 
Exch., 250; Stroyan v, Knowles (1861), 
OPE & N., does 301. Wo Mixeli 12, 

5 Smith v. Thackerah (1866), LL R, I 
i P., 564. 


ils undisturbed 


condition afford the 


“Whe right of every owner of land that such land in its 
“natural condition shall have the support naturally rendered 
“ by the subjacent and adjacent soil of another person.” 1 

The explanation to the illustration is— 

Land is in its natural condition when it is not exeavated,? 
“ and is not subjected to artificial pressure,’ and * the subjacent 
«© and adjacent soil’ mentioned in this illustration means such 
“soil only as in its natural condition would support the 
dominant heritage in its natural condition.” 4 

Though a natural nght of support cannot be extinguished Covenant 
by a release, a covenant binding the owner of the surface land eae 
may operate so as to destroy the right, as where on a separa- the natural 
tion of surface land from the mines beneath, the person taking Ja 
the surface land enters into a covenant m which he states 
that he is ready to accept the surface land subject to any 
inconvenience or incumbrance which may arise from working 
the mines.® 

When surface land is taken for the purpose of a public Common law 

z i 2 rights of sup- 

undertaking under a special Act, whether under power of port when 
compulsory purchase or under a power to purchase by agree- superseded. 
ment, such special Act may, but does not necessarily, exclude 
the common law right to support from adjacent and subjacent 
minerals, and may vary in its application according as the 
minerals are subjacent minerals reserved by an owner who 
sells a surface, or minerals adjacent to the land of some 
neighbouring owner.® 

Thus, where under conditions provided for by the special 
Act the mineowner becomes remitted to lis former rights and 
accordingly entitled to work subjacent ‘minerals without 
hability for the withdrawal of support if the mines are not 
worked in an unusual manner, such immunity does not 





1 Humphries v. Brogden ; Bonomi v. 1 Corporation of Birmingham v. 
Backhouse ; Corporation of Birmingham Allen, ubi sup. 
v. Allen, ubi sup. 5 Rowbotham v. Wilson (1860), 8 
2 See Partridge v. Seott ; Corporation H. L. C., 348. 
of Birmingham v. Allen. 6 Manchester Corporation v. New 
3 E.y. by buildings. For such cases Moss Colliery Co., Ltd. (1906), 2 Ch. 
see Chap. III, Part IV, A (1), (b). 564; (1908) App. Cas., 117. 


P.E. 20 


Pleadings. 


No natural 
right of sup- 
port to land 
by subjacent 
water. 


Popplewell v, 
Hodkinson. 


( 806 ) 


necessarily extend to the working of the same minerals so as 
to deprive the undertakers of the same common law right of 
support in respect of other adjacent land and minerals which 
had been enjoyed by the former owner thereof and have passed 
to the undertakers by purchase.! 

since the right of support for land by land is not an case- 
ment, but a right of property, ex jure nature, a plaint for the 
disturbance of the natural right need contain no express 
allegation of the right. It is enough to state the facts from 
which a right or a duty arises.* 

There is no natural, or common law, right of support for 
surface land by subjacent water. The question is one of some 
complexity, and involves important considerations, and before 
it can be satisfactorily answered the conflicting rights of 
neighbouring landowners must be reconciled ; and it is difficult 
to say which ought to give way to the other. On the one hand, 
there is the landowner who, by virtue of the maxim, “ Cujus 
est solum ejus est usque ad inferos,” claims the right to do 
what he pleases on his land; and on the other, there is his 
neighbour who, relying on the maxim, “ Sie utere tuo ut alienum 
non lædas, claims that the support which nature has provided 
for his land shall not be interfered with. 

The question was considered in Popplewell v. Hodkinson.’ 
In that case the plaintiffs cottages, which stood on marshy 
land, had been let down and injured owing to the subjacent 
water having been drawn off by extensive excavations in 
similar land of the defendant’s. The land would have subsided 
even if no buildings had been erected on it. 

It was decided that, irrespective of grant,4 there is no 
natural right of support to land from underground water, and 
the action failed. 


1 Manchester Corporation v., New Davis v. Treharne (1581), 6 App. Cas., 
Moss Colliery Co., Ltd. (1906), 2 Ch., 460; Dixon v. White (1883), S App: 


56; (T908) App. Cas. $17. Cans., 535, 
= flimphries v. Brogden (1550), 12 2 (1560) R xe: 
Q.15., 733 20 Vaal op eect. i As lo an casement in such a case, 


Gall (S72), de Wty 7 Clee Ri O00; | sth stepra, Chap. 11), Partd ¥, Ata 


Tn his judgment, Cockburn, O.J., said 1: “ AHhough there 
“ig no doubt that a man has no right to withdraw from lis 
“neighbour the support of adjacent soil, there is nothing at 
“common law to prevent lis draimmg that soil if, for any 
“reason, it becomes necessary or convenicnt for hin to do 
so. 

For many years this decision was accepted without question 
as an authority for the proposition that under no cireunstances 
could there be such a right of support. 

But recently it has been questioned ? whether the decision 
can be taken as finally laymg down any such unqualified rule, 
or as doing anything more than imposing a limitation of the 
right which would follow from the doctrine of sie utere tuo ut 
alienum non ledas being driven to its extreme logical conclusion. 

But notwithstanding these and other connments on it,? 
Popplewell v. Hodkinson has never been dissented from and, 
accordingly, must still be regarded as a clear authority that 
there 1s no obligation at common law so to deal with land as 
not to draw off subjacent water supporting a neighbour's 
surface land.4 

And this conclusion seems consistent with the English 
authorities and right in principle.5 





1 Ubi sup. at p. 251. 

2 Jordeson v. Sutton, ete., Gas Co. 
(TSeay 2 Chi, 217, 239, 242, 243. 

3 See per Jessel, M.R., in Rigby v. 
Bennett (1882), 21 Ch. D., 559 (563), 
(564). 

4 See per Vaughan Wiliams, L.J., in 
Jordeson v. Sutton, ete., Gas Co., ubi sup. 
at p. 247, and English v. Metropolitan 
Water Board (1907), 1 IX. B., 588. But 


the decision in Popplewell v. Hodkinson 
is not applicable to the case of support 
by wet sand or running silt, Jordeson ve 
Sutton, etc., Gas Co., ubi sup., or by a 
natural stratum of asphaltum or pitch, 
Trinidad Asphalt Co. v. Ambard (1899), 
A. C., 59+. ; 

5 Jordeson v. Sutton, etc., Gas Co., ubi 
sup. at p. 248. 
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Part I.—Generally. 


In previous chapters some of the various methods where- 
by easements come into existence have been incidentally 
referred to. 

In this chapter it is proposed to discuss certain particular 
methods of acquisitions, prefacing such discussion with some 
observations of a general character. 

Theoretically, all methods of acquisition he in grant, whether Theoretieally 
express, or implied from the acts of parties or surrounding eee 
circumstances, or presumed from long user, or as arising by 
prescription. 

And a grant may consist either in the creation of the rights Creation. 
themselves (as where ÆA and B being adjoining landowners, A 
grants B a right of way over his land), or in the transfer of the Transfer. 
dominant tenement without the use of restrictive words. 

But this power of creation by grant is subject to the quali- Reservation 
fication that the grantor of an mtended servient tenement 
cannot in law create a new easement in his own favour by mere 
reservation, though if the deed is exeeuted by both parties, the 
reservation will be held to operate as a grant of the easement 
to the grantor of the land,! as Tindal, C.J., said, in Durham and 


1 But in equity it is not essential that 
a deed which merely earries into effect 
a previous agreement should be executed 
by both parties in order to be binding on 


both of them, Walsh v. Lonsdale (1882), 
21 Ch. D, 9. And see May v. Belleville 
(1905), 2 Ch., 605. 


Under Indian 
Easements 
Act. 


Under 
Transfer of 
Property Act. 


Comments in 
Wülzler v. 
Sharpe. 
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Sunderland Railway Co. v. Walker !: “ A right of way cannot, 
“in strictness, be made the subject either of exception or 
‘reservation. It is neither the parcel of the thing granted, 
“nor is it issuing out of the thing granted, the former being 
‘ essential to an exception, and the latter to a reservation. A 
“right of way reserved (using that word in a somewhat popular 
“ sense) to a lessor, as in the present case, is, in strictness of 
“law, an easement newly created by way of grant from the 
‘orantee or lessee, in the same manner as a right of sporting 
“or fishing.” 

Any one having an interest in land may create an easement 
over it in the circumstances and to the extent in which, and to 
which, he may convey such interest.” 

Section 8 of the Transfer of Property Act, IV of 1882, 
provides that unless a different intention is expressed or 
necessarily implied,3 a transfer of property passes forthwith to 
the transferee, all the interest which the transferor is then 
capable of passing in the property, and in the legal incidents 
thereof, and that such incidents include, where the property is 
land or a house, the easements annexed thereto. 

‘his provision is limited to transfers inter vivos. 

Section 8 of Act IV of 1882, and section 5 of Act V of 1882 
have been commented upon as follows by the Allahabad High 
Court in the case of Wützler v. Sharpe +: “ Under section 8 of 
“ Act IV of 1882 the easements which may pass on a transfer 
‘of land or a house are the ‘ easements annexed thereto.’ ” 


1 (1842) 2 Q. B., 940, 9673 57K. R., 
842. 


317 (331); Birmingham, ete., Co. V. 
oss (1885), 38 Ch. D., 293 (308); 


2 See I. bE. Act, s. 8, App. VII. But 
it is clear that a power to sell land does 
not give power to grant an easement 
over it, In re Barrow-in-Furness and 
kawlinsows Contract (1903), 1 Ch., 339. 
Nor can un casement of way arise by 
inplhed grant in favour of an existing 
lessee over land outside his lease if he 
is entitled to call for u lease of it, Rudd 
v. Bowles (1912), 2 Chr, 60T6T 

3 As to the effect of these words, see 
Beddington v. Attlee (A887), 35 Ch. D., 


Broomfield v. Williams (1897), 1 Ch., 
602, which refer to the corresponding 
words used in s. 6 of the Conveyaneing 
and Law of Property Act, 1881. As to 
the right of a vendor to have the general 
words implied by the Act limited, see 
Re Peck v. Londou School Board (1893), 
2Ch., 315; Re Hughes v. Ashley (1900), 
2 Ch., 595; Re Walmsley and Shaw’s 
Contract (1917), 1 Chi, 93. 
4 (1893) 1. due ., 16 All, 270. 
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* What meaning the Indian Legislature intended to express 
“ by the use of the word ‘ annexed’ in section 8 of the Act, it 
“is impossible to ascertain.” 

“It is not in this connection at least an ordinary term of 
“law, and Act IV of 1882 does not define it.” 

“Tt may be assumed from Dr. Whitley Stokes’ introduction 
“to Act IV of 1882, in his edition of the Anglo-Indian Codes, 
“that the statute 44 and 45 Vict., Chap. 41,! was before the 
“ Legislature in India, or its advisers, when Act IV of 1882 
“was passed; yet the Indian Legislature for some reason did 
“not think it advisable to use in section 8 of Act IV of 1882, 
“the plain language of section 6 of 44 and 45 Vict., Chap. 41. 
“ Possibly it was not intended to extend to India the broad 
‘principles of what appear to be justice, equity, and good 
“ conscience to be found in section 6 of 44 and 45 Vict., Chap. 
“41. The latter section, so far as is material for purposes of 
‘ comparison, is as follows ”? :— 

*</(2) A conveyance of land, having houses or other buildings 

“€ thereon, shall be deemed to include, and shall by virtue of 
“this Act operate to convey with the land, houses, or other 
“< þuildings, all outhouses, erections, fixtures, cellars, areas, 
“< < courts, courtyards, cisterns, sewers, gutters, drains, ways, 
‘passages, lights, watercourses, liberties, privileges, case- 
“€ ments, rights and advantages whatsoever, appertaining or 
‘“ ‘reputed to appertain to the land, houses, or other buildings 
“conveyed, or any of them, or any part thereof, or at the 
“< time of conveyance demised, occupied, or enjoyed with, or 
“reputed or known as part or parcel of, or appurtenant to, the 
“ ‘lands, houses, or other buildings conveyed, or any of them, 
“< or any part thereof.’ ” 
“< (4). This section applies only if and as far as a contrary 
intention is not expressed in the conveyance, and shall 
“ ‘have effect subject to the terms of the conveyance, and the 
«provisions therein contained.’ ” 

“ Whether it was intended by section 8 of Act IV of 1882 


ee 6 





1 Conveyancing and Law of Property Act, 1851. 
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“to apply the broad principles of justice, equity, and common- 
“sense to be found in sub-sections (2) and (4) of section 6 
“of 44 and 45 Vict., Chap. 41, is a matter uncertain, and 
“impossible of ascertainment from an examination of section 
S of Act IV of 1882.” 

“ The same word ‘ annexed? is used in the illustrations to 
“section 5 of Act V of 1882.! As Act IV of 1882 and Act 
“ V of 1882 were passed in the same session of the Indian 
Legislature and received the assent of the Governor-General 
‘on the same day, viz. on the 17th February, 1882, it might 
“be expected that some light as to the meaning of a word 
“common to the two Acts might be obtained by a comparison 
‘of the two Acts.” 

It should be observed that section 19 of the Indian Ease- 
ments Act apples the provisions of section 8 of the Transfer 
of Property Act to devolutions as well as transfers.? 

In the same case? the separate and combined effects of 
section 8 of Act TV of 1882, and sections 5, 18, and 19 of Act 
V of 1882, are discussed as follows :— 

“If the words ‘annexed’ and ‘ easements’ are used with 
“the same common meaning in section 8 of Act IV of 1882, 
“and in section 5 of Act V of 1882, we have, in cases not 
falling within section 19 of Act V of 1882, this extraordinary 
result that on a transfer of a house an easement, whether it 
was continuous or discontinuous, apparent or non-apparent, 
so long as it was one of the ‘easements annexed’ to the 
house, would, by virtue of section 8 of Act IV of 1882, pass to 
the transferee ‘unless a different intention is expressed or 
“necessarily implied, and yet when we turn to Act No. V of 
1882, which more exclusively and exhaustively deals with 
easements, we find that the same easement, if it was not 
continuons and apparent, although it was necessary for 
enjoying the subject as it was enjoyed when the transfer took 
effect, and although it was an easement annexed to the house, 


cé 


t The Indian Masements Act, see App. possible intention of the seetion, and of 
Vil. s. 5 of the Transfer of Property Act. 
2 See App. VU, and énfra, as to the Whe wip, at p 287, 
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would not under section 18 of Act V of 1882 pass to the 
transferee. Yet we presume that the Legislature could not 
have intended that in cases not falling within section 19 of 
Act V of 1882, an easement which would not on a transfer 
of property pass by virtue of section 13 of Act V of 1882, 
might pass by virtue of Act IV of 1882. In section 19 of 
Act V of 1882, which applies to the transfer or devolution of 
a heritage which at, and prior to, the time of transfer or 
devolution was a dominant heritage, the same generic word 
‘easement ’ is nsed, and is, by the illustration to that section, 
applied to a case in which ‘ Æ’ has certain land to which a 
right of way is ‘ annexed... 2” 

“Tn order to guard against its being suggested that we 
have carelessly read sections 5 and 13 of Act V of 1882, it is 
necessary to point out that, although the only apparent 
object of section 5 was to provide definitions, by inclusion 
and exclusion, of the words ‘continuons’ and ‘apparent ’ 
used in section 13, none of the illustrations to section 5 seem 
to bo strictly applicable to any easement provided for by 


‘section 13. For instance, illustrations (a) and (c) to section 


5, which are respectively illustrations of a continuous ease- 
ment, and of an apparent easement, assume the existence 
of a dominant and servient tenement and a several owner- 
ship, but clauses (b), (d), and (f) of section 13 apply to case- 
ments necessary for enjoying the subject or the share, which 
were apparent and continuons at or before the time where a 
several ownership and a dominant and servient tenement 
were created by the transfer, bequest, or partition as the case 
might be. However, although the illustrations to section 5 
are not apposite to the cases provided for by section 18, the 
meaning of section 5 is obvions.” 

“Tt is obvious from what we have pointed out that from a 
comparison of Act TV of 1882 and Act V of 1882, confusion 
and not light is obtained as to the meaning to be attached to 
the word ‘annexed’ as used by the Legislature. It is also 
obvious that if Act V of 1882 applied in this case and were to 
be considered as the governing Act and as limiting, so far as 


Possible 
intention of 
s. 19 of 
Indian Ease- 
ments Act, 
and s. 8 of 
the Transfer 
of Property 
Act, 
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easements are concerned, section 8 of Act IV of 1882, no 
“right of way over the path in question passed to the plaintiffs 
“as an incident of the transfer, unless the way was an ease- 
“ment of necessity as distinguished from an casement apparent 
“and continnous and necessary for the enjoyment of the 
“ Charleville Hotel property, as that property was enjoyed 
‘when the transfer took effect in 1886.” 

Perhaps a possible explanation of the apparent confusion 
is to be found in the view that section 19 of the Easements 
Act is intended to supplement section 8 of the Transfer of 
Property Act, and that both sections are confined to easements 
in the strict legal sense, that is, as being legally appendant or 
appurtenant at the time of the transfer or devolution, and do 
not refer to easements and privileges which are used and enjoyed 
with, or reputed to appertain to, the property without being 
legally appendant or appurtenant thereto, or to the two classes 
of easements covered by section 13 of the Easements Act.1 

Independently of the Indian Easements Act, it seems 
improbable that section 8 of the Transfer of Property Act is 
intended to refer to any other easements than those which are 





1 It would seem that easements implied in the conveyance (see further, 


legally appendant or appurtenant 
wonld, by virtue ef s. 8 of the Transfer 
of Property Act and s. 19 of the Ease- 
ments Act, pass under a conveyance or 
devolution of the property simply with- 
ont any additional words, but that 
easements and privileges used and 
enjoyed with, or reputed to appertain 
to, the property, but not legally appen- 
dant or appurtenant thereto, would not 
pass under a conveyance of the property 
without the use of express or general 
words, except in so far as they would do 
so by presumption of law as being 
Appareng and continuous, sce infra, 
Part EV, B. But see the suggestion in 
Weiizler v. Slime, 1. ARE LS AN, 270 
(299), that the principles of justice, 
equity, and good conscience embodied 
in s. 6, sub-ss, (1), (2) of the Conveyanc- 
ing and Law of Property Act, Iss, 
might be called in aid unless a contrary 
IntenGion was expressed or necessurily 


infra, “ Acquisition ef discontinuous 
* easements by implied grant’). In 
England the statutory general words 
which a conveyance of land or land with 
buildings is deemed to include (see 
Conveyancing Act, 1881, s. 6 (1), (2), 
embrace not only all legal rights and 
easements in existence at the date of the 
conveyance, but all advantages and 
privileges then actually enjoyed with 
the land (see Gale, 9th Ed., p. 85), not- 
withstanding that the enjoyment may 
be altogether permissive and precarious, 
International Tea Stores v. llobbs (1903), 
2 Ch., 165 ; and see Godwin v. Schweppes 
(1902), 1 Ch., §20°(932) ; Qiao 
Chapman (1903), 1 Ch, 659 (666) ; 
Rudd v. Bowles (1912), 2 Ch., 60. But 
they will not cover any right or casc- 
inent whieh the vendor had no power 
to grant at the time of the convey- 
ance, Godwin vie Schweppes ; Quicke v. 
Chapman, ubi sup, 
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legally appendant or appurtenant to the donnnant tenement 
at the time of the transfer. 

A lessor may create over the property leased by him any Powers of 
easement that does not derogate from the rights of the lessce ee e. a 
as such, and similarly a mortgagor may create over the mort- create ease- 
gaged property any easement that does not render the security """* 
insufficient. But a lessor or mortgagor cannot, without the 
consent of the lessee or mortgagee, create any other easement 
over such property, unless it be to take effect on the termination 
of the lease or the redemption of the mortgage.! 

A tenant may create an easement over the land leased to Power of 
him for the term of his lease or a less term,? but no lessee or ee i 
other person having a derivative interest may create over the easements. 
property held by him, as such, an easement to take effect after 
the expiration of his own interest or in derogation of the right 
of the lessor or superior proprietor.’ 

An easement may be acquired in respect of a tenement for By whom 
the advantage or benefit whereof the right comes into existence, a 
either by the owner of such tenement or on his behalf by any acquired. 
person in possession thereof. 1 

And one of two or more co-owners of moveable property 
may, as such, with or without the consent of the other or 
others, acqmre an easement for the beneficial enjoyment of 
such property .5 

Though (subject to certain exceptions) a tenant cannot Limited 
by user or prescription acquire an easement for a term of ae 
years in respect of the property comprised in the lease, he can Py a tenant. 
by express grant, or necessary implication therefrom, have 
such an easement commensurate with his lease.7 


1 See I. E. Act. s. 10, App. VII. (first para.), App. VII. 


peecel, E Act, f, S ill. (2), App. VII. 

3 See Il. E. Act,s. 11, App. VII. This 
eorresponds with the English law 
according to which a tenant for years 
or for life cannot so bind the inheritance. 

4 Ackroyd v. Smith (1850), 10 C. B., 
164; 19 L. J. C. P., 315; Kristna Ayyan 
v. Vencatachella Mudali (1872), 7 Mad., 
H. C. at p. 645; Kilgour v. Gaddes (1904), 
l K. B., 457; I. E. Act, ss. 4 and 12 


5 See I. E. Act, s. 12 (second para)., 
App. VII. 

6 See infra Chap. VII, Part I, B, and 
Parts IT and IlI. 

7? Krisina Ayyan v., Vencatachella 
Mudali, ub: sup. ; Wheaton v. Maple & 
Co. (1893), 3 Ch., 48, 62, 63; May v. 
Belleville (1905), 2 Ch., 605 (611). See 
also Kilgour v. Gaddes, ubi sup. 
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But no lessee of inummoveable property can acquire 1! for the 
beneficial enjoyment of other imimoveable property of his own, 
an easement in or over the property comprised in the lease.? 

Affirmative easements are usually created by grant and 
negative easements by covenant. 

Any form of words, when properly construed with the aid 
of all that is legitimately admissible to aid in the construction 
of a written document, may indicate an agreement and, when 
uuder seal, constitute a covenant, and a covenant may, if it 
is necessary in order to carry out the intention, operate as a 
grant.4 

There is a very material difference in equity between a 
grant of an easement in general terms and an agreement that 
the easement shall continue for a particular term or a representa- 
tion that the grantor has power to grant for such term. In the 
former case the grant will be restricted to what the grantor has 
the power to grant, and will not extend to anything which he 
may subsequently acquire, whereas in the latter case the grant 
wil extend to any interest subsequently acquired. 

Thus, in Booth v. Alcock,® a lessor granted a lease for twenty- 
one years of a house “together with all edifices, buildings, 
“ways, lights, sewers, watercourses, rights, easements, 
“ advantages, and appurtenances thereto belonging, or therewith 
“used or enjoyed.” At the time of the grant he held an adjoin- 
ing house for a term of years. He subsequently acquired the 
reversion expectant on the term in the adjoining house ; and 





under s. 15, but, apparently, it would 
still be open to a tenant to acquire such 
prescriptive eascmeuts in respect of the 


1 Otherwise than by express arrange- 
ment with his landlord or necessary 
implication therefrom, for it is contrary 


to first principles for a tenant to pre- 
scribe against his landlord, see Gay ford 
v. Moffatt (1868), L. R., 4 Ch., 133; 
Outram v. Maude (1881), 17 Ch. D., 
3Ol. 

2 J. B. Act, s. 12 (third pura.), App. 
VIR The efect of this section is to 
neutralise, so lar as it goes, the omission 
of the words “as of right ? in connection 
with the acquisition by a tenant of casce 
iments of light and air, and of support 


land comprised in his tenancy over other 
land belonging to his landlord or auy 
other person, whether the servient tene- 
ment were in possession or in lease, see 
this question further considered in Chap. 
Vil, Part I. B, and Part II. 

3 Dalton v. clngus (1851), 6 App. Cas. 
at a. 132. 

1 Russell v. Walls (1883), LO App. Cas. 
at p. GI, 

b (1873) e La 3°Ch. Ao DO 
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after the expiration of the term he proceeded to build on the 
site of the adjoining house in a manner which might interfere 
with the lights of the demised house, such lights not being 
ancient lights. In a suit to restrain him from so building, it 
was held by the Appeal Court (reversing the decision of Malins, 
V.C.) that the lessor was not by his grant preveuted from so 
building. 

This and later cases! establish that in the absence of 
contract or representation, the rule that a man may not 
derogate from lis own grant binds only the interest which the 
grantor has in the adjoming property at the time of the grant. 

But if a person grants an easement upon the representa- Estoppel in 
tion that he has the title to do so and he has not the title at an 
the time of the grant, but subsequently acquires it, the ease- subsequently 

Se oe acquired by 
ment so granted attaches to the newly-acqured property and grantor of 
the conveyance operates by way of estoppel against the denial easement. 
of the nght.? 

The grant of au easement is void, if it is at variance with Grant of ease- 
the provisions or objects ofan act of the legislature,’ or (in the met aed 
case of a company) is Inconsistent with the purpose for which the ee an act 
company was incorporated.4 lesiel 

Thus, the alienation by a railway company of a right of 
way over land taken and used by it for the purpose of a railway 
and its works has been held to be ultra vires.6 

But this principle cannot be so appled as to prevent a Limits of the 
company from using the land acquired by it in any way wluch pon 
is not incompatible with the purposes for which the company 
was constituted.6 





— 








1 See Godwin v. Schweppes, Ltd. Neaverson v. Peterborough Rural Distriet 
(1902), 1 Ch., 926 (932); Quicke v. Couneil (1902), 1 Ch., 557. The same 
Chapman (1903), 1 Ch., 659 (666); applies to any illegal grant; prescrip- 
Davis v. Town Properties Investment tion cannot run in such a case, Ibid. 


Corporation, Ltd. (1903), 1 Ch., 797. 4 McEvoy v. G. N. Ry. Co. (1900), 
=“Rowbothwm v. Wilson (1857), 8 BE. 21. R, 325. 

& B. at p. 145, and see Booth v. Alcock, 5 Mulliner v. Midland Ry. Co., ubi 

ubi sup. And cf. Transfer of Property sup. 

Act, LV of 1582, s. 43, App. VI. 8 foster v. London, Chatham & Dover 


3 See Mulliner v. Midland Ry. Co. Ry. Co. (1895), 1 Q. B., 711. And see 
(1879), 11 Ch. D., GIL; McEvoy v. Dayley v. Great Western Ny. Co. (1884), 
Capea CO. (1900), 2 I. Ri, 325: 26 Ch. D., 134, 450. 
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Grant may be Though the grant of an easement is of no effeet if in con- 

TEAN travention of the powers of the company and of the purposes 

easement for which it is constituted, yet if the subject of the casement 

apa be capable of division in such a way as after the public require- 
ments have been fully satisfied to be applicable to private 
use, then the grant will be valid to such extent. 

dAlt.-Genl. v. Thus, in Attorney-General v. The Corporation of Plymouth,} 

e F the Corporation having been empowered by Act of Parliament 
to construct a watercourse for the purpose of supplying the 
ships in the harbour of Plymouth and the town of Plymouth 
with water, leased a portion of their interest in the watercourse 
for the benefit of certain mills which had been erected thereon. 

It was held by the Master of the Rolls that as the Corpora- 

tion had undertaken the performance of a public trust and 
duty and could not lawfully divest themselves of the means or 
any part of the means of fully performing that duty and 
executing that trust, all that was conveyed or was meant to be 
conveyed by the deed was so much water as remained after 
the public purposes of the Act had been satisfied. 

Such an ease- It seems that an easement of the linited character just 

Be Tre- considered can be acquired by prescription.? 

scription. As the grant of an easement which affects the same servient 
tenement as that over which a previously existing easement 
has been created holds good provided the enjoyinent of the 
later easement does not interfere with that of the earlier, so it 
is stating the same proposition in another way to say that a 
later grant cannot derogate from an earlier grant, and if at 
variance with it 1s void as against the first grantee.’ 

Extent of Though a covenant for quiet enjoyment, either express or 

A imphed, will extend to an easement part and parcel of the 

ment. grant,! it will not increase or enlarge the easement.5 


1 (1815) 9 Beav., 67. 23 Gliese, ale 

* Grand Junction Canal Co. v. Pety 4 See Gale on Easements, 9th Ed., 
(195%), 21°. wee eee ens Was a jy. SO: 
case of a publie right of way acquired S Leech vi Schweden (1874), ieee 
by dedication, but the principle is the 9 Ch. App. at p. +474. Sce also Booth v. 
sane, Alcock (1873), L. R, 8 Ch. App., 663; 


3 Mundy v. Duke of Rutland (1883), Robinson v. Kilvert (1889), 41 Ch. D.» 
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Thus, in the graut of an casement of hght and air a covenant 
for quiet enjoyment would not cnlarge the casement beyond 
the ordinary right known to the law. 

It would, of course, be possible to insert m any covenant 
words of enlargement, as if in a grant of an easement of light 
and air a covenant were inserted that the grantee should fully 
enjoy the house with an uninterrupted view from his drawing- 
room windows over the existing land of the grantor. In such 
ease there would be a larger right than had previously been 
eranted, and damages might be recovered at law if the grantor 
broke the covenant, and an injunction would be granted in 
equity against him if he intended to break it, or agamst the 
person claiming under the grantor if he took with notice of 
the covenant.} | 

An implied covenant for quiet enjoyment arses where Implied cove: 
a grant of land has been made for a particular purpose cither a 
appearing in the grant itself or to which it was in the knowledge ment. 
or contemplation of the parties that the land would be applied.? 

In such a case the grantor is under an obligation to abstain 
from doing anything on adjomme land belonging to him which 
would prevent the land granted from bemg used for the purpose 
for which the grant was made,? even though such obligation may 
restrict the user of his own land further than can be explained by 
the implication of an easement known to the law.4 

This really amounts to the same thing as saying that a 
grantor shall not derogate from his own grant. 





88; Aldin v. Latimer, Clurk, Aluirhead 
€ Co. (1894), 2 Ch., 437; Davis v. 
Town Properties Investment Corpora- 
tion, Ltd. (1903), 1 Ch., 797. 

1 Leech v. Schweder (1874), L. R., 9 
Ch. App., 463. 

2 Robinson v. Kilvert; Aldin v. 
Latimer, Clark, Muirhead d: Co., ubi sup. 
See also Lyttleton Times Co., Ltd. v. 
Warners, Ltd. (1907), App. Cas., 476; 
Browne v. Flower (1911), 1 Ch., 219, 
225, 226. 

3 Ibid, And upon similar principles 
the grantee may be equally bound, 
Lyttleton Times Co., Lid. v. Warners, 


Pek. 


Ltd., ubi sup. 

4 Browne v. Flower, ubi sup. per 
Parker, J., quoting Aldin v. Latimer. 
Clark, Muirhead &: Co., ubi sup. (a right 
to the uninterrupted access of air 
though not coming through a defined 
chaunel), Grosvenor Hotel Co. v., 
Hamilton (1894), 2 Q. B., 836 (a right 
to prevent vibrations not amounting 
to a legal nuisance), Herz v. Union 
Bank of London (1559), 2 Giff., 686 
(a right to light for a special purpose 
requiring an extraordinary amount of 
light). 

5 Robinson v. Kilvert, ubi sup. at p. 
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The question whether there has been a breach of a covenant 
for quict enjoyment depends upon the test whether, as a 
question of fact, the quiet enjoyment of the land has or has 
not been mterrupted ; and, where by the acts of the grantor, 
and those lawfully claiming under hin, the ordinary and lawful 
enjoyment of the land is substantially miterfered with, the 
covenant is broken, though neither the title to, nor the possession 
of, the land may be otherwise affected.! 

It may be asked whether it is essential to the validity of an 
easement that it should be in writing. 

In England the old common law was invariable that an 
express agreement to create an easement should be by instru- 
ment under seal,? and the necessity for this rule was due to 
reasons derived from the feudal and statute law.3 

The strictness of the rule was, however, subsequently 
relaxed by the introduction of the equitable principle that 
where an agreement had been made and acted upon, but no 
grant executed, the Court would not decline to give effect to the 
right claimed for want of the full legal title.4 

In India, there has been some question as to how far writing 
and registration are essential in the case of easements. 

The registration provisions of the Transfer of Property, 
Act IV of 1882.5 (which must be read as supplemental to the 


95. But only as between the grantor interference must be direct, Davis v. 


and tlic grantec, for an implicd cove- 
nant being an equitable obligation 
would not bind the grantor’s assigus 
without notice, whereas the obligation 
not to derogate from a grant is a legal 
obligation and is as binding on the 
grantor’s assigns as on the grantor, 
Cable v. Bryant (1908), 1 Ch., 259; 
Schwann v., Cotton (1916), 2 Ch., 459, 
469. As to derogation from grant, 
sce further, infra, Part IV, B, I, (a), (1). 

1 Sanderson v. Mayor of Derwick- 
upon- -Tweed (1884), 13 Q. B. D., 517, 
D51? Lobinson v, dXilvert, ubi sup., at 
pp. 96, 97 ; but see Manchester, Shefficld, 
and Lincolushire Ly. Co, v. 
(1898), 2 Ch, 391. And semble the 


aluderson 


Town Properties Investment Corporation, 
Lid., ubi sup., applied in /farmer v. 
Jumbil (Nigeria) Tin Mines, dtd. 
(1921), 1 Ch. 200. There must be some 
physical interference with the enjoy- 
inent of the demised premises, Browne v. 
Flower (1911), 1 Ch., 219; 228. 

* Gale on Easements, 9th Ed., p. 35. 
An casement being an incorporcal here- 
ditamient lay in grant only and, therefore, 
was only to be created by deed. Ibid. 

3 Jfowlins v. Shippam (1826), 5 B. & 
Cr., 2205 Krishna v. Rayappa (180s), 4 
Alienda Tia Con 08; 

4 Duke of Devonshire v. ylin (L351), 
14 Beav., 530. 


> Ss. 54, 123. 


Registration Act),! when taken in conjunction with section £ (e), 
would appear merely to contemplate the transfer of an existing 
easement as distinguished from the creation or imposition of a 
new casement ; 2 the former, it is to be observed, being the act 
of the dominant owner and inseparable from the transfer of 
the dominant tencnent,? wlile the latter is the act of an owner 
(who thereby becomes the servient owner) creating or imposing 
a burthen on his property which thereby becomes the servient 
tenement. 

In the latter case, Dr. Whitley Stokes in his Anglo-ludian 
codes observes that no Instrument in writing is uecessary.4 

In cases falling outside the Indian Easements Act it has been 
said not to be necessary,® and it is not required by the Act itself.® 

In his earher editions the Author drew attention to the 
distinction above referred to and suggested that there appeared 
to be nothing in the existing Indian law requiring the express 
grant of an casement (as referring to the actual creation of the 
right) to be in writing or registered. 

This view has now been adopted by the Allahabad High Bhagwan 
Court in the case of Bhagwan Sahai v. Narsingh Sahai” in which ek 
it was decided that an easement can be created without a Seka. 
registered instrument. 

Where a grant is not in writing, it is a question of fact Effect of oral 
whether the effect of the oral communication is such as to iion a 
create an easement or a mere heense.8 


Part [1.—By Express Grant. 
An express grant is that whereby, either in deed or Express grant 
will, the intention of the grantor or devisor to create, #204 


AL e e n 


S vet HE of 1877, ss. 3,17, Part V, p. 477. A verbal promise, or 








now, Act XVL of 1908, ss. 2 (6), 17. representation, or an agreement to be 
2 Sce Bhagwan Sahai v. Narsingh  inicrred from conduct, is sufficient to 
Sahai (1909), IT. L. R., 31 AIL, 612. create an casement, Collector of 24 Per- 
3 Sec Transfer of Property Act, IV. gunnahs v. Nobin Chunder Ghose (1865), 
of 1852, s. 6 (c). SWAER 2. 
2 Yol iao p. 8099. ë Gazctle of India (1880), July to 


5 Krishna v. Rayappa, ubi sup.; Dee., Part V, p. 477. 
Ponnusawmi Terur v. Collector of Ma- N 1. Ls BR. ole 
dura (1869), 5 Mad. H. C., at p. 22; 8 See Krishna v. Rayappa, ubi sup. 
Guzelte of India (1880), July to Dec., 


No particular 
words necces- 
sary. 


Rule of con- 
struction. 


Tayior v. Cor- 
poration of St. 
Helens. 
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convey, or devise an easement is clearly and unequivocably 
expressed. 

There is no necessity to use any special form of words, so 
long as the words used sufficiently express the intention of the 
grantor or devisor. 

In Rowbotham v. Wilson,! Lord Wensleydale said: “ It is 
“undoubted law that no particular words are necessary to a 
‘grant; and any words which clearly shew the intention to 
“give an casement which is by law grantable, are sufficient to 
` effect that purpose.” 

In construing an express grant it is always the safest and 
best course to give words free from ambiguity their plaiu and 
ordinary meaning.? 

In Taylor v. Corporation of St. Helens,? the true rule of 
construction is stated by Jessel, M.R., to be that the language 
of the particular instrument is to be construed according to its 
ordinary meaning, giving to technical terms their technical 
meaning, unless a context is found such as to preclude the 
application of the ordinary rules of construction which would 
be applied to the original expressions standing alone. 

The meaning of the instrument must be ascertained 
according to the ordinary and proper rules of construction, 
and if the meaning cannot be ascertained the instrument 1s 
void for uncertainty.4 


6 


— - ———— e 


2 (AGO S ia o (Go at Po o2 

2 Buchanan v. Andrew (1873), L. R., 
2 HI. L. Se., 286 (298), per Lord Chelins- 
ford. 

3 (1877) 6 Ch. D., 264. 

4 Taytor v. Corporation of St. Helens, 
ubi sup. ln this case there had been a 





grant of “nll and singular the water- 
e courses, datos, and reservoirs, ete.” 
andone of the questions raised was as to 
the meaning of the word © watercourse.” 


To quote froin the judgment: This 
“isa grant of a watercourse, ... A grant 


“of 
“when coupled with other words, mity 


tt 


a watercourse in law, especially 


mean any one of three things. ft may 
mean the casement or the right to tho 


«4 


“running of water; it inuy mean tho 


* channel pipe or drain which contains 
“the water; and it may be the tand over 
“ which the water flows—whiech it does 
‘mean must be shewn by the context, 
“and if there is no context, I apprehend 
“that it would not mean anything but 
“the easement, a right to the flow of 
“water.” Jt was held that a water- 
as used the grant was a 
corporeal hereditament, nnd bore the 
seeond of the above meanings. In the 
same case there was the further grant 
‘of the several springs and streams 
“of water flowing into or feeding the 
“ said watercourses, ete.” As to these, 
theintention imputed to the grantor was 
to grant them as definito things, ns they 
were, and in addition to the water- 


course in 
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Tt was formerly an unquestioned rule of construction that Rule as to 
when the meaning ofa grant was uncertain, the grant was to eae 
be construed most strongly agamst the grantor.) Verba being con- 

$ E TA : strued most 
chartarum fortius accipiuntur contra proferentem. But this rule strongly 
has been somewhat severely criticised by Jessel, M.R., in against 
Taylor v. Corporation of St. Helens,? as follows :—- ee 

“... I will take the liberty of making an observation as 

“regards a maxim quoted by Mr. Christie, and which 1s to be 
“found, I believe, in a great many text-books, and, I am 
“afraid, also in a great many judgments of ancient date, and 
“that is, that a grant, if there is any difficulty or obscurity as 
“to its meaning, is to be read most strongly agaist the 
“ orantor. I do not see how, according to the now established 
‘rules of construction as settled by the House of Lords in the 
“ well-known case of Grey v. Pearson,’ followed by Roddy v. 
“ Witzgerald,t and Abbott v. Middleton,’ that maxim could be 
‘considered as having any force at the present day. The 
“rule is to find out the meaning of the instrument according 
‘to the ordinary and proper rules of construction. If we can 
“thus find out its meaning, we do not want the maxim. If, 
“ on the other hand, we cannot find out its meaning, then the 
‘instrument is void for uncertainty, and in that case it may 
“be said that the instrument is construed in favour of the 
‘grantor, for the grant is annulled.” 

But between the two extremes stated by the Master of the 
Rolls there lies the intermediate case of an instrument equally 
capable of two meanings. In such a case authority appears to 
shew that the meaning most unfavourable to the grantor 
should be adopted provided no harm is thereby done.® 


course. Also, it was held that there App., 582. 

had not been a grant of all the water 2 (1877) 6 Ch. D., 264. 

arising in or falling on to the plaintifl’s Olea) ott. abe Gor GE 

land, but only a grant of the water- (ison) OH, aa Gon $23, 

course in its existing state, and that, soo y tl. Iis Goa Gb. 

aceordingly, the defendants had no See Elphinstone, Norton, and Clark 

right to alter or enlarge the existing on Interpretation of Deeds, pp. 93 et 

watercourse. — seq. ; Broom’s Legal Maxima, 8th Ed., 
1 See Morris v. Edgingion (1810), pp. 453, +454. And see the comments 

3 Taunt. at p. 30; Wood v. Saunders in Goddard on Easements, 7th Ec., 

eo dC lero s Lh. 10 Ch, p. 372. 
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express grant. 


Persons, 
otherwise 
incapable, 
can acquire 
by express 
grant. 


Definition of 
implied 
grant, 


Implied 
devise, 


Distinction 
between 
acquisition 
of diseon- 
tinuous ease- 
ments by 


( 326 ) 


Not only can easements proper be aequired by express 
grant, but also many rights which not being strictly easements 
partake of the nature of easements, though such latter rights 
cannot be made the subject of presumed grants by operation 
of law, or hy preseription.? 

So, too, certain persons who are unable to acquire casce- 
ments by the two latter methods of acquisition, can acquire 
them by express grant.? 


Part I11.—By Implied Grant. 


An implied grant, in the sense here used, is a grant which 
arises by implication from the language of the particular 
instrument construable according to the ordinary rules of 
construction, one of which 1s that the circumstances existing 
at the date of the grant may be looked at in order to ascertain 
the intention of the parties.? i 

Tn this respect the same rules of construction and evidence 
are applicable to a devise by will.4 

Acquisition by implied grant in the sense now under con- 
sideration is usually, but not necessarily, connected with a 
severance of tenements by the common owner thereof. The 
expression is here used chiefly in connection with discontinuous 


implied grant easements, such as easements of way, and must not be confused 


and aequisi- 
tion of ease- 
ments of 
necessity and 
apparent 
and con- 
tinnous ease- 
inents by 
presumed 
grant or 
operation of 
law. 


with the acquisition by presumed grant, or operation of law, of 
easements of necessity® and apparent and continuous easements 6 
which depends solely on a severance of tenements. 


1 See supra, Chap, ITI, Part HJI, Bj 
Chap. IV, Part HI, C. 


Part IV B 1 (0) B band Baie 
4 Pheysey v. Vicary (1847), 16M. & 


2 See supra, ‘ Limited method of 
acquisition by a tenant.” 

3 Ag to discontinuous easements, see 
infra under “ Aequisition of discontinu- 
“ons caseients by implied grant,” and 
Chap. Vili, Part 1, © (1). As to other 
exusements, see Chap, IH, Parts IV and 
V, Chap. VJ, Part IV, BT (a) (1), Chap. 
VIH, Part J, B (1), Part TE. As to ease. 
ments arising in favour of the grantor 
by implied reservation, see Chap. IV, 
Part IV, 1 (2) (a), Part V, Chap. VI, 


W., 484; Pearson v. Speneer (1861), 
1 B. & S., 671, in error (1863), 3 B. & S., 
761 : Polden v. Bastard (1863). 4+ B. & S., 
258: L. R., | Q. B., 156; halla v. 
Low (1892), 1 Ch., 47 ; Milner’s Safe Co., 
Ltd. v. Great Northern and City Ry. Co. 
(1907), 1 Ch., 208} and see Schwann v. 
Cotton (1916), 2 Ch., 459. 

5 Sce infra, Part IV, A. 

6 T.e., easements of ight and nir, ease- 
ments relating to water, and casements 
of support, see infra, Part IV, B. 
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This distinction is pointed out by Erle, C.J., in Polden Polden v. 


v. Bastard,! where he says : 


66 


té 


: Lene k Bastard, 
There is a distinction between °“ 


easements such as a right of way or easements used from 


“time to time, and easements of necessity, or continuous 


‘* easements. 


The eases recognise this distinction, and it is 


“clear law that upon a severance of the tenements, casements 
“held as of necessity, or in their nature continuous, will pass 
“ by implication of law without any words of grant ; but with 
“regard to easements which are used from time to time only, 
“ they do not pass unless the owner by appropriate language 
“ shows an intention that they should pass.” 2 
Questions of construction have occasionally arisen as to Questions of 


whether the grant is to be construed as conveying the land 


construction 
as to whether 


itself, and thereby excluding the grantor from all further the entire 


interest in, and enjoyment of, the land or its produce, or as 


interest 
in the land 


confining the grantee’s rights within the limits of a mere conveyed or 


easement or profit à prendre. 


an easement 
only. 


In this connection it has been held that the grant of a 
house together with the exclusive use of a gateway described 
by particular dimensions and bemg a covered passage, carried 
with it not only the right to use the gateway as a means of 
access to the dominant tenement, but a right of property in 
the passage itself so as to permit of a bookstall being put up 


in it,? 


In regard to minerals, it has been held im determination Minerals. 
of the question whether the land itself was conveyed or merely 
the right to get the minerals, which is a profit à prendre, that 
the grant of a right to get all the coal lying in a particular 
close, is a grant of the land itself, a corporeal right, conveying 
the entire mterest of the grantor.4 


Pesos) Geek, | QO B., 156, 
* Approved in Watts v. Kelson (1870), 
L. R., 6 Ch. App., 166. See also Allen v. 
Payia@(1880), 16 Ch. D. at p. 357; 
Morgan v. Kirby (187s), I. L. R., 2 Mad., 
523 Purshotum v. Durgoji (1890), T. L. 
R., 14 Bom., 452; and infra generally. 
3 Reilly v. Booth (1890), 14 Ch, D 


9 


12; distinguishing London Taverns 
Co. v. Worley (1888), 44 Ch. D. at p. 24; 
where there was a grant of “ the exclu- 
sive right of gateway ” ; and see Buszard 
v. Capel (1828), S B. & CT 141. 

4 Sanders v. Norwood (1600), 2 Cro. 
Eliz.. 6853: Wilkinson v. Proud (1843), 
Des ee AN ear 
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In the absence of clear and explicit language shewing an 
intention to convey the greater right, the Court will decide in 
favour of the lesser right. 

Lord Mount- “ Lord Mountjoy’s case? is a leading authority for the 

ys ee proposition that a grant in fee of liberty to dig ores does not 
“confer on the grantee an exclusive right to dig them, even 
“if the grant is in terms withont any interruption by the 
‘ grantor. This was the view taken of the case in Chetham 
“y, Williamson? and in Doe v. Wood, and has never been 
“judicially questioned.” 

Such is the language of Lindley, L.J., in Duke of Suther- 
land v. Heathcote. 


Acquisition of Discontinuous Easements by Implied 
Grant. 


General It will be appropriate to consider, in the first place, the 

words. Their - y a z 

legal meaning legal significance and effect of general words such as “ appur- 

and effect. tenant,” “ belonging,” “ therewith used and enjoyed,” and 
similar words, when appearing in a will or conveyance. 

It may be stated by way of preface to a detailed examina- 

tion of the cases that a distinction has been made between the 


legal meaning of the words “ appurtenant,” “ belonging,” ete., 
and that of the words “ therewith used and enjoyed,” ete. 


For while the former words have been held ineffectual to 
carry anything more than a right legally appurtenant (i.e. 
an easement actually in existence at the time of the grant), 
the latter words have received the wider mterpretation of 
passing in addition a way enjoyed de facto by the owner of 
the united property for his own greater convenience. 
“ Appurten- Thus, in reference to the words “ appurtenant,” or “ belong- 
= can ing, it will be found that in Whalley v. Thompson, one of 
Whalley vy. the earliest reported cases, the use of the word “ appurte- 
Thompsone  nances” in a devise of one of adjoining properties held in 


1 Duke of Sutherland v. Heatheote 3 (1819) 2 B. & A 721. 


(1892), 1 Ch., 175. 6 (1892) 1 Ch. at p. 485. 
2 (1583) 1 And., 307; 4 Leon., 147. 6 1790) 1 B. & P 371. 


3 (1504) 1 Past, 460. 
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unity of seisin was declared insufficient to carry a right of 
way over one property to the other as no new nght of way 
was thereby created, the old right of way which previously 
existed having been extinguished by the unity of scisin in the 
devisor. 

In Clements v. Lambert! it was held that after an casement Clements v. 
has been extinguished by unity of possession, a new easement “entert. 
is not created by a grant of a messuage and land with common 
appurtenant, though those who have oceupied the tenement 
since the extinguishment have always used the common therc- 
with, but it would be otherwise if there were a grant of all 
commons “ used therewith.” 

Barlow v. Rhodes? was an action for trespass for breaking “ Therewith 
and entering the plaintiff’s close and pulling down his wall. eae l 

The defendants sought to justify the trespass by pleading the like 

2 : w : words. 

a right of way under a grant of the premises “ together with all paor y. 
“ ways, roads, rights of road, paths and passages to the hereby Rhodes. 
“devised premises, or any part thereof, belonging or in any 

“ wisc appertaining.” 

The way was not legally appurtenant at the time of the grant 
having been extinguished by unity of ownership, and there 
was nothing in the conveyance to shew that the parties mtended 
to use the word “ appurtenant ” in any but its strict legal sense. 

It was held that the words must be given their ordinary 
legal meaning and were not sufficient of themselves to shew an 
intention on the part of the grantor to create the right claimed, 
but the Court intimated that if the words “ therewith used and 
“enjoyed ” had been inserted, the right claimed would have 
passed. 

An attempt was made on behalf of the defendants to 
distinguish between the word “belonging” and the word 
‘“appertaiming,’ but without success, the older authorities 
shewing that these words had always been treated as 
synonymous. 

The defendants strongly relied upon the case of Morris v. Morris v. 


Edgiugton 
Sa ae ce — —— -s - - explained. 





a (1805) 1 Taunt., 205. 2 (1833) 1 C. & M., HS. 


Pheysey v. 


Vicary. 


Worthington 
v. Gimson, 


Polden v. 


Bastard, 
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Edgington,! in which similar words had been used and a right 
of way allowed, but that case was explained by Lord Lyndhurst, 
C.B., as one where the deed itself shewed that it was the 
obvious intention of the parties that the word “ appurtenant ” 
should reecive a more extensive construction than its usual 
legal meaning admitted of, and by Bayley, D., as a ease merely 
of a way of necessity, and not as one properly requirme the 
construction of the words “ belongmg ” and “ appertaining,” 
because 1f there had been no such words, the law would have 
presumed the way in question, on the principle that where 
property is granted, a right of access to the property is also 
granted.? This being so, the only point for decision was, to 
which of two ways of access the plaintiff was entitled as being 
the more natural and convenient way. 

In Pheysey v. Vicary? a testator heimg seised in fee of 
two houses devised them and the “ appurtenances thereunto 
“belonging? to two separate persons, and it was held that 
these words were not sufficient to give the devisee claiming 
it a right of way over the other devisee’s property, such right 
of way not being a way of necessity. 

In Worthington v. Gimson * it was held that the right of 
way claimed in that case passed neither by implied grant nor 
hy presumption of law, for the use merely of the words “ rights, 
“members, easements, and appurtenances ’’ was insufficient to 
carry it by implied grant, and the way, not bemg an apparent 
and continuous easement necessarily passing upon the sever- 
ance of the property, as being incident to the separate enjoy- 
ment of the part severed, could not pass by presumption of law. 

In Polden v. Bastard 5 there was a devise of two houses, one 
in the occupation of the devisor and another in the occupation 
of a tenant of the devisor. 

Under the devise of the latter house whereby merely the 
house, out-house, and garden had been given and nothing 
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“The same view appears to have 3 (1847) 16 M. Soe. ASi 
been taken by Parke, B., in Pheysey v. 1 (1860) 2 K. & 1., GIS. 
Peary (1817), 16 M. & W., 488. But = (1863) A IS. ky S., 258 3° Lo a Il O 
aee (he observations of Bdge, CA nand Bo, L56. 


Aikinan, +o, in Water v, Sharpe (1593), 
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more, the right was claimed to go and draw water from a pump 
which belonged to the house occupied by the devisor, and 
which the tenant of the devisor, as the occupier of the other 
house, had been accustomed to go and draw water from, to the 
knowledge of the devisor. It was decided that no such right 
passed under the devise, but the Court expressed the opinion 
that if the will had contained words shewmg that the house 
was intended to be devised “as usually enjoyed before” it 
might have been successfully contended that the right to use 
the pump, which had been enjoyed by the tenant of the house 
for two years, would pass, though not properly an casement. 
In Bolton v. Bolton,! Fry, J., said: “ The common words 
with all ways thereunto appertaining,’ strictly and properly Bolton v. 
“speaking, never carry a right of way over another tenement of BoD: 
‘the grantor ; and for this simple reason : when a man who is 
“owner of two fields walks over one to get to the other, that 
“ walking is attributable to the ownership of the land over which 
“he is walking, and not necessarily to the ownership of the land 
“to which he is walking.” 

But on the general rule that these ways (not being ways of 
necessity) do not pass by implication of law on a severance of 
the tenements, there has been engrafted an exception in the case 
of a formed road made over an alleged servient tenement to and 
for the apparent use of the dominant tenement, and it has been 
held that the use of the word “ appurtenances ” will pass such a 
way, and that out of a later grant of the servient tenement by 
the same grantor there will be implied a reservation of the 
way to support the earlier grant.” 

The rule of English law that the use of the words “ appur- Rule of 
tenant” or “belonging” will not carry a discontinuous E»stish Bay 


followed in 
- India. 


CC ¢ 


Pee Ch. D., 968, 970, followed 
in In re Walmsley v, Shaws Contract 
(1917), 1 Ch., 93, in which case it was 
held that the purchaser was not entitled 
to the insertion in his conveyance of 
an express grant of the right of way 
claimed under the contract of purchase, 
no mention having been made of it 
therein, and such right of way not 


passing under the words “et cetera” 
following the words “ buildings, 
material ” contracted to be purchased, 
nor being either legally appurtenant 
thereto or a way of necessity. 

2 Thomas v. Owen (1887), 20 
Q. B. D., 225: and see Hansford v. 
Haga UWS 1 Ch. 322, 
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easement, such as a right of way, not in existence at the time 
of the grant, has been followed in India.! 
Chunder C'co- In Chinder Coomar Mookerjee v. Koylash Chunder Sett 2 
ie the words “appurtenant”? or “ belonging”? were considered 
Chunder Sett. as ordinarily carrying only existing discontinuous easements, 
though it was thought they might, under certain circumstances, 
have a wider construction, as in Morris v. Mdgington.3 

From the foregoing authorities it is apparent that the Icgal 
effect of the words “ appurtenant ° or “ belonging,” nsed in 
their ordinary legal sense, is to pass only such ways as are 
actually in existence at the time of the grant as Masements. 

Earlier — As regards the additional effect of the words “ therewith 
authorities on « ased and enjoyed ” the latest decisions 4 have confirmed the 
ee view taken in the earlier eases,> that such words will carry 
and enjoyed,” & Way which, though not in existence as an easement at the 
“a g time of the grant, was used during the unity of posses- 
sion or ownership for the convenience of the portion of the 
property the subject of the conveyance. 
Koostrya v. In Koostrya v. Lucas, the first of the carher cases to which 
sii it is necessary to refer, part of certain premises which belonged 
in their entirety to the grantor was leased to the plaintitt 
“together with all ways thereto belonging or appertaining, 
“or therewith or with any part thereof used or enjoyed.” 

It appeared that at the time of granting the lease and for 
many years prior thereto, a way was being, and had been, used 
for horses and cattle by the occupier of the whole premises 
through a gateway and on to a picce of ground on which the 
plaintiff had built a coach-house and stable. The plaintiff 
claimed to use the way under the lease. It was held that as 
the way was used and enjoyed with a part of the demised 
premises it passed to the plaintiff by the words “ with any part 
“thereof used or enjoyed ? contained in the lease. 





1 Morgan v. Kirby (1878), bo L. R, discussed supra. 


2 Mad., 4600 Chunder Coomar Mookerjee T Subsequent to Thomson v. Water- 
v. Noylash Chunder Sett (1881), 1. L. R., low and Langley v. Hammond, decided 
7 Cak., 665. in L868, as lo which, see infra. 

= (1881), 1.1, Tia es. b Prior to 1868, 


3 (isto) 3 Taunt., 2h. Sre this case COCR i Bo w Alea Eo 


CVeded 
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No the same effect are the decisions m Barlow v. Lthodes Barlow v. 
. dy ) ara s nial l Rhodes. 
and Polden v. Bastard above cited. een 

The case of James v. Plant? is important as shewing that Bastard. 


the same principle has been apphed on a partition of joint aan 
Of Similar 


property. principles on 
In that case the properties, formerly separate, vested in Partition o 
joint 


Goparceners as one joint property. ‘Thereafter, a way which property. 
before the unity of seisin had been enjoyed from one property ae - 
over the other continued to be used. 

The coparceners for the purpose of makmg partition 
conveyed the property in two separate estates as had formerly 
existed to a grantee to uses to hold the same to the use in 
fee of two distinct persons. In conveying the messuagcs, 
tenements, lands, etc., the coparceners also conveyed all 
houses, out-houses, ways, easements, etc., to the said several 
messuages or tenements, lands, cte., belonging or appertaining, 
or therewith usually held, used, oceupied, or enjoyed, to have 
and to hold the messuages, etc., with the buildings, lands, ete., 
thereunto belonging, and their appurtenances to the grantor to 
the use of the said two persons. 

It was held (reversing the judgment of the Queen’s Bench) 
that from the deed itself it was obviously the itention of 
the grantors that the right of way should pass and that the 
words above cited were sufficient to carry such mtention into 
effect. 

As to the use of the word “ appurtenances `° standing alone 
in the habendum, it was not considered that it affected m any 
way the implied grant arising from the use of the former words, 
as it was not to be taken by itself but with reference to the rest 
of the deed, and as thereby receiving a more enlarged meaning 
sufficient to Jet in and comprehend a right of way which 
had been “usually held, used, occupied, or enjoyed.” 

The result of this and the carlier cases upon the question Result of 
whether on the severance of tenements formerly held m joint anes 
or sole ownership a way enjoyed de facto at the time of the . 


1 As to the recent decisions in Eng- see infra. 
land and India on the same question, 2 (1865) 1 A. & E., 719. 
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grant has passed under the particular instrument, is concisely 
stated by Tindal, C.J., m the case just cited. He says: “ We 
“all agree that, where there is a unity of seisin of the land, 
“and of the way over the land, in one and the same person, 
“the right of way is cither extinguished or suspended accord- 
“ing to the duration of the respective estates in the Tand 
“and the way; and that, after such cxtinguishinent, or 
“during such suspension of the right, the way cannot pass 
“as an appurtenant under the ordimary legal scuse of that 
aot. 
“We agree also in the principle laid down by the Court oi 
“ King’s Bench that, in the case of a unity of seisin m order to 
“ pass a way existing in pomt of user, but extinguished or sus- 
“ pended in point of law, the grantor must either employ words 
“of express grant, or must describe the way in question as one 
“used and enjoyed with the land’ which forms the subject- 
“ matter of the conveyance.” 
Effect of By analogy to the foregoing cases the words “ therewith 


similar words e used and enjoyed” have been declared to have a similar effect 
In connection 


with ease- in the case of an easement to divert water clamied under a 
ment to [res í a z ea PE nee hy we ie 
divert water, COUVeyance which purported to be of ~ all waters, watercourses, 


“ privileges, easements, advantages, and appurtenances, to 

e “the premises belonging or in anywise appertaining, or to or 

“with the same or any part thereof held, used, occupied, or 
“ enjoyed.” 1 

But since the case of Walls v. Kelson,? an easement of the 

kind just mentioned would appear on a severance of the tence- 

ments to pass more properly by presumption of law than 

under an implied grant depending on the particular words 


used. 
Later autho- Though, according to the earlier authorities, there was no 
ti Ogg? © 5) 
ceria question that the use of the general words “ therewith held or 


words “ theres “used,” or “ therewith used and enjoyed,” or of like words, was 


with used A . . 
anime effectual to carry a way actually enjoyed at the thie of the 


joyed,” ete. ee a. M 





1 Wardle v. Brocklehurst (1559), l 3 As a quast-cugement, see Part IV., 


, 


B.A lap 1008, BL. 
2 (1870) L. R., 6 Ch. App, 106. 


yep PY 
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grant, whether such way had or had not existed before the 
wnity of possession, a distinction was introduced into the law 
by the later cases of Thomson v. Waterlow! and Langley v. 
Hammond,? and some countenance was given to the proposi- 
tion that a way not used as an easement prior to the unity of 
possession, but made during that period by the owner or 
occupicr of both properties, would not so pass.” This distinc- 
tion (for which there appears to have been no foundation on 
principle) between ways enjoyed as of right and ways cujoyed 
de facto only was rejected by the later decisions in Walts v. 
Ivelson,* Kay v. Oxley,® Barkshire v. Grubb,® and Bayley v. 
Great Western Railway Co.,7 and is no longer recognised.§ 

Thus, in Kay v. Oxley, Lord Blackburn says 9: “ It cannot Kuy v. Oxley. 
“make any difference in Jaw whether the right of way was 
“only de facto used and enjoyed, or whether it was originally 
“created before the unity of possession, and then ceased to 
“exist as a matter of right, so that in the one case it would be 
“ created as a right de novo, m the other merely revived. But 
“at makes a great difference, as matter of evidence on the 
“ question, whether the way was used and enjoyed as appur- 
“tenant.” 

And to use the language of Bowen, L.J., in Bayley v. Great Bayley v. 
Western Railway Co. : 10 “ It is still, I think, a question of con- eo 
‘struction . . . the mere fact that the way did not exist as 
“a right of way before unity of possession, and was only 
“ enjoyed as a way before unity of possession, will not prevent 
“the Court putting such a construction upon general words 
“ which, primd facie, might apply to rights and not to ways 
“enjoyed de facto only, as is to be gathered from the true 
“intention of the parties.” 


In India, m Chunder Coomar Mookerjee v. Koylash Chunder Chander 
Coomar Moo- 








= - kerjec v. 
1 (1868) L R., 6 Eq., 36, 6 (£881) 18 Ch. D., 616, nolh 
2 (1888) L. R., 3 Exch., 16L 7 (884) 26 Ch. D., 134. 
3 See the observations of Fry, J., in 8 Nee Wutzler v. Sharpe (1893), L. L. 
Barkshire v. Grubb (1881), 18 Ch. D., R. 15 AIL, 270. 
616 (621). 9 Ubi sup. at p. 367. 
4 (1870) L. R., 6 Ch. App., 166. 10 Ubi sep. at p. 455. 


6 (1875) L. R., 10 Q. B., 360. 


Question one 
of construc- 
tion. 


lioe vy. 
Stddons, 


Sett,! the decisions iù Thomson v. Waterlow 2 and Langley v. 
Hammond,3 appear to have been regarded as applying merely 
to ways which, having never existed as easements, had been 
enjoyed de facto only during unity of possession by the owner 
of both properties for his greater convenience, the later 
authorities + being apparently explained as Jetting in ways 
which, though not having existed as easements prior to unity 
of possession, had been enjoyed de facto during that period for 
the benefit of the portion severed. 

But whatever view be taken of Thomson v. W eta and 
Langley v. Hammond, and of the later decisions prior to Bayley 

. Great Western Railway Co., there now seems no reason to 

doubt that since the last-mentioned decision the use of general 
words such as “ therewith used and enjoyed ” and the hke will, 
according to the intention of the parties, pass a way actually 
enjoyed at the time of severance, whether such way did or did 
not exist as of right prior to unity of possession, and whether 
it came into existence for the convenience of the owner of both 
properties, or for the benefit of the portion severed. 

Thus, the question whether or not a way has passed under 
a grant, or devise, by the use of general words, still remains 
one of construction to be determined according to the inten- 
tion of the parties as expressed in the instrument, and ascer- 
tainable from the state of circumstances existing at the date 
of its execution.® 

And this rule is not confined to ways, but is a general rule 
of construction.6 In Roe v. Siddons, Lord Esher. M.R., said 7: 
“Tn construing it ” (le. the deed) “ we have a right to look at 


- - mem m a e o e a a a «a — ee a — a — a ne ee 


1 (1881) I. L. R., 7 Cal., 665, decided ioe v. Siddons (1888), 22 Q. B SDA 





Co., ubi sup. Tea Stor es Go. v. Hobbs (1903), 2 Ch. 
? Ubi sup. at p. 172; Rudd v. Bowles (1912), 
3 Ubi sup. 2 Ch., 60. 

1 Those above cited and decided sub- 6 See Wardle v. Brocklehurst (1859), 


sequently to Thomson v. Waterlow and 1E. & E., 1058; Roe v. Siddons, ubi sup. 

Langley v. Hammond, but prior to at p. 233; Quieke v. Chapman (1903), 1 

Bayley v. Great Western Ry. Co. Ch. at p. 670; Municipality of Poona v. 
5 Kay v. Oxley (1875), L. R., 10Q. B. Vaman Rayaram Gholap (1894), L L.R., 

at p. 368; Bayley v. Greut Western Ry. 19 Bom., 797. 

Co, (1581), 26 Ch. P. at pp. 155, 456 ; 7 Ubi sup. at p. 233. 
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“the surrounding circumstances existing at the date of the 
“ deed, and, moreover, the words are to be construed so as to 
“effect the intention of the parties, which is to be gathered 
‘from the instrument. The deed must be construed accord- 
“ing to the ordmary rules of construction, one of which is, 
“that you are entitled to look at the circumstances existing 
“at the date of the deed. These circumstances will give very 
“little help im the construction if the words of the deed 
“are clear, but they will help very much if the words are 
ambiguous.” 

But where, owing to unity of seisin a way has been « /feretofore 
extinguished in point of law, and has no existence at the aie Be 
date of the instrument of severance in point of user, it is used or en- 
necessary to use apt words in the grant, such as “ heretofore or eyed” 

“at any time heretofore used or enjoyed” in order to recreate it.! 

Having regard to the above state of the law, the absence of Necessity for 
any statutory provision in India corresponding with section 6, penaoe 
sub-sections (1) and (2), of the Conveyancing Act, 1881, general words 
and the possibly restricted applicability (already noticed) of ee 
section 5 of the Transfer of Property Act, and seetion 19 of the 
Indian Hasements Act,? it is necessary in Indian conveyances 
upon a severance of tenements, where rights of way are not 
conveyed by a specific deseription, to use apt general words so 
as to cover all possible ways.’ 


1 See Hall v. Byron (1877), 5 Ch. D., 
667 (672). 

2 See supra, Part I. As to whether 
in India discontinuous easements can 
be claimed by a transferee on a sever- 
ance of tenements as incidental to the 
transfer, it appears to have been sug- 
gested in Wutzler v. Sharpe (13893), 
I. L. R., 15 All., 270 (299), that such 
easements might pass under and by 
virtue of s. 8 of the Transfer of Property 
Act, aided by the application of the 
principles of justice, equity, and good 
conscience as embodied in s. 6, sub- 
ss. (1) and (2) of the Conveyancing 
and Law of Property Act, 1881. Butin 
every Case it would be necessary for the 
claimant to produce his title in order to 


ERE. 


shew that a different intention had not 
been expressed or necessarily implied, 
see Wutzler v. Sharpe, ubi sup. Where, 
however, the dominant and servient 
tenements are held in separate owner- 
ship no difficulty would arise, as a 
transfer of the dominant tenement 
would, under and by virtue of s. 8 of 
the Transfer of Property Act, pass all 
the easements annexed thereto in the 
absence of a contrary intention, 
expressed or necessarily implied. 

3 The following words would appear 
to be sufficiently comprehensive (that is 
to say): “ Together with all... . 
“ ways, passages (lights, sewers, gutters, 
“ drains), rights, easements, and appur- 
tenances whatsoever to the said 

99 


ai toad 


Implied grant 


to public 
bodies. 


Distinction 
between 

“ Implied 
Grant ”’ and 
“ Presumed 
Grant.” 
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Where, as between private mdividuals, easements will pass 
by implied grant they will equally pass to a railway company 
or other publie body in the absence of express agreement or 
enactment to the contrary, and such grantee will be entitled 
to the enjoyment of them so long as the premises in respect of 
which the rights are acquired continue to be used for the same 
purpose as they were being used at the time of the grant.! 


Part IV.—By Presumed Grant or Operation of Law. 


The distinction between what for the sake of convenience 
has been called an “ Imphed Grant ” and a “* Presumed Grant ” 
has already been observed upon.? 

In the former case, the grant is one which arises out of 
the intention of the grantor as expressed in the words used by 
him and considered with reference to the state of circum- 
stances existing at the time of the grant, whereas, in the 
latter case, the grant operates not by virtue of any words 
used by the grantor, but by virtue of a legal presumption 
arising on the ground of necessity, whether absolute, or of the 
qualified character to be found m what are called quasi- 
easements.’ 

In cases of presumed grant the easement is said to arise 
as incident to the grant of the dominant tenement.4 

It is proposed to consider these two latter classes of ease- 
ments in this part of the present chapter. 





‘hereditaments and premises or any of case, Jbid., and see Street on “ Public 


‘then, or any part thereof belonging, 
‘or with the same now or heretofore 
“held, used, occupied, or enjoyed, or 
“reputed or known as part or parcel 
‘“thereof, or appurtenant thereto,” 
See Key und Elphinstone’s Precedents 
of Conveyancing, 9th Ed., Vol. J, 
pp. 462, 463. 

1 Bayley v. Great Western Ry. Co. 
(1884), 26 Ch. D., 434. Whether such 
enjoyment would be permitted after the 
original user of the premises had ceased 
and they hud been converted to the uses 
of the undertaking would depend upon 
the cirenmstanecs of the particular 


Statutory Undertakings ” at p. 119. 

2 Supra, Vart IIL. 

3 In Pheysey v. Vicary (1847), 16 M. 
& W. (1847), at p. 495, Parke, B., con- 
veniently distinguishes these two classes 
of easements by describing the first 
as of absolute necessity for access to 
property in its strict sense, und the 
other, according to a more modern 
doctrine, as necessary to the con- 
venient enjoyment of the dwelling- 
heuse as it was enjoyed at the time 
of grant or devise. 

4 Oldfield’s case, Noy’s Rep., 123, 
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A.—Acquisition of Easements of Absolute Necessity. 


These are the easements which are usually known as“ Easements | 
“ Easements of Necessity.” oF es 
The most ordinary instance of them is what is called a 
“way of necessity,’ though their application is not strictly 
limited to ways.! 
These easements arise on a severance of tenements, How they 
whether by partition, or otherwise, on the principle that the“ 
law will presume an additional grant in favour of the grantee 
or a reservation in favour of the grantor of everything 
absolutely necessary for the enjoyment of the dominant 
tenement.” 


This principle has been consistently recognised from the 
earliest times.? 

In the case of a reservation the right operates by way of 
a re-grant from the owner of the surrounding land.4 


In the notes to Pomfret v. Ricroft,® the following statement Notes to 


Pomfrel v. 
of the law occurs :— Ricroft. 
“So where a man, having a close surrounded with his Way of 


: : necessili. 
“own land, grants the close to another in fee, for life or years, ý 
“the grantee shall have a way to the close over the grantor’s 
“land as incident to the grant, for without it he cannot 





1; Suffield v. Brown (1864), 4 De G. 
J. & S.at p. 197; Crossley v. Lightowler 
(1866), I. oR 2° Ch. App. ps 456; 


eeoececnap. 1, Part I, under “ 
ments of Necessity,” and infra. 
2 As distinguished from a quasi-ease- 


LASSE = 


ment, an easement of necessity means 
an easement without which the pro- 
perty cannot be used at all, see per 
Stirlmg, L.J., in Union Lighterage Co. v. 
London Graving Dock Co. (1902), 2 Ch. 
at p. 573, explaining Wheeldon v. 
Burrows (1879), 12 Ch. D. at p. 58. 

3 Clark v. Coyge (1607), Cro. Jac., 


170; Packer v. Welstead (1657), 2 
Siderfin, 111; Pomfret v. Ricroft 


(1681), 1 Saund., 322; Wms. Notes, 
p. 570; Dutton v. Taylor (1701), 2 Lut., 
1487; Hinchcliffe v. Earl of Kinnoul 
(1838), 5 Bing. N. C, 1; Dand v. 
Kinascote (1840), 6 M. & W., 743 
Pinnington v. Galland (1853), 9 Exch., 


Gayford v. Moffatt (1868), L. R., 4 Ch. 
App., 183; Wheeldon v. Burrows (1879), 
WS Gn Da SU (bs) Las ct, Be 13, 
cls. (a), (c), and (e), App. VII, and sce 
Chuni Lal v. Mani Shankar (1893), 
Pei IRo Seem. al ph Cuga Ix. 
Chidambara Rao v. Secretary of State 
(1903), I. T. R., 26 Mad., 66 į} Krishna- 
marazu v. Marraju (1905), I. L. R., 
28 Mad., 495; Union Lighterage Co. v. 
London Graving Dock Co., ubi sup. 

4 Corporation of London v. Rigges 
(1880), 13 Ch. D., 798. 

5 1 Saund Rep., 322; Wms. Notes, 
p. 570. 
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reservation 
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“ derive any benefit from the grant. So it is where he grants 
“the land and reserves the close to himself.” 

“This principle seems to be the foundation of that species 
‘of way which is usually called a way of necessity.” 

Upon this principle, a way of necessity was allowed m 
Gayford v. Moffatt,! where it was held that immediately after 
the lease was granted, the plaintiff, who was a tenant occupy- 
ing the inner close, became entitled to a way of necessity 
through the outer close, suitable to the business of a wine and 
spirit merchant, to be carried on on the premises demised. 

So in Hinchcliffe v. Earl of Ixinnoul? there were two 
adjoining houses belonging to the same lessor, and the coal 
ecllar under one house was supplied through a shoot, the 
mouth of which opened in the yard of the adjoming house ; 
and it was held that a demise by the owner of both houses of 
the first house with its appurtenances carried with it the right 
to use the coal shoot, and also a right of way to the coal shoot 
through the premises of the adjoining house, such way being 
necessary for the enjoyment of the coal shoot. ‘This decision 
rests on the ordinary principle of law applicable to these cases, 
that if a tenement is granted for valuable consideration a 
right of way to it through other land belonging to the grantor 
is also granted, if such way be absolutely necessary for the 
enjoyment of the thing granted. 

On a similar principle rests the decision in Davies v. Sear,4 
which was also a case of a right of way. 

By a similar legal presumption when minerals are granted 
and the surface land is reserved or the surface land is granted 
and the minerals are reserved, such powers as are necessary 
for working the mines are granted or reserved, as the case 
may be, as incident to the grant or reservation.” 





1 (1868) L. R., 4 Ch. App., 133. 6 Dand v. Kingscote (1840), 6 M. & 
2 (1838) 6 Bing. N. C., L. W., 174; Durham and Sunderland Rail- 
3 See Suffield v. Brown (1864), 4 De way Co. v. Walker (1842), 2 Gale & Dav., 
G.J. & S. at p. 197. 326; 2 0. B 940, 57 Re Teck 


t (1889) L. R., 7 Eq. 427, explained = Rowbotham v. Wilson (1860), 8 M. L. C., 
in Wheeldon v. Burrows (1879), 12 Ch. 348 (360); Gould v. Great Western Deep 
D. at p. o8. Coal Co. (1865), R 
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Thus in Dand v. Kingscote,} where land was granted with Dand v. 

a reservation of mines and the liberty of sinking pits, it was "7° 
held that the right of erecting a steam engine, and other 
machinery necessary for draining them, with all proper acces- 

sories, passed as incident to the reservation. 

In Rowbotham v. Wilson? Lord Wensleydale observed as Rowbotham v. 
Fallon — Wilson. 

“The rights of the grantee to the minerals, by whomso- 

“ever granted, must depend upon the terms of the deed by 
“which they are conveyed or reserved when the surface is 
“ conveyed.” 

“ Prima facie, it must be presumed that the minerals are 
“to be enjoyed, and, therefore, that a power to get them must 
“also be granted or reserved, as a necessary incident. It is 
‘one of the cases put by Sheppard (Touchstone, 5 chap., 89) 

“in illustration of the maxim, ‘ Quando aliquid conceditur, 
“< conceditur etiam et id sine quo res ipsa non esse potuit, 
‘that, by grant of mines, is granted the power to dig them.” 

The same principle was followed in the case of Ruabon Ruabon Brick 
Brick and Terra-Cotta Co. v. Great Western Railway Co.3 car 
where the plaintiffs having granted land to the defendants G W. Ry. Co. 
reserving mines, and the defendant company having laid a 
railway over a bed of valuable clay lying in the subject of the 
grant, it was held that the plaintiffs were entitled to work the 
clay from the surface, and to remove the ballast and surface 
soil lying above such clay. 

With regard to easements relating to water, the case of Easements of 
Nicholas v. Chamberlain 4 has been explained as referring to Sate ae 
case of necessity where it was said that if a man erects a house water. 
and builds a conduit thereto from another part of his land and ee 
conveys water by pipes to the house and afterwards sells the 
house with the appurtenances excepting the land, or reserves 
the house and sells the land, the conduit and pipes pass with 





1 (1810) 6 M. & W., 174 Wheeldon v. Burrows (1879), 12 Ch. D. 
2 (1860) $ H. L. C. at p. 360. at p. 50, per Thesiger, L.J., sce also 
o (SSe 1 Ch, 427. Schwann v. Cotton (1916), 2 Ch., 459, 


4 (1607) Cro. Jac., 121, explained in 467. 


Ewart v. 
Cochrane. 


Morgan v. 
Kirby. 


ee 


the house, because they are uecessary and quasi-appendant 
thereto. 

In Kwart v. Cochrane,! Lord Chelmsford appears to have 
thought that the easement there claimed, of draining surplus 
water from a tanyard into a tank or cesspool, situated in the 
adjoining property, passed as an easement of absolute necessity 
on a severance of the two properties. But the tendency of the 
later authorities has been to recognise the acquisition of such 
an easement as a quasi-easement, apparent, continuous, and 
necessary for the enjoyment of the property as it was enjoyed 
at the time of the severanee, rather than as an easement of 
absolute necessity. 

So in India in Morgan v. Irby, 2? where the easement 
claimed was the right to the flow of water along an artificial 
watercourse, it was said that such an easement might be an 
easement of necessity arising on a severance of tenements 
when the convenience claimed is one without which the 
grantee could not have the use of the tenement then severed 
off from the main heritage. 

“ During unity of possession no easement strictly so called 
“ exists, but a man may, by the general right of property, 
‘make one part of his property dependent on another and 
“grant it with this dependence to another person. Where 
‘“ property is conveyed which is so situated relatively to that 
‘from which it has been severed so that it cannot be enjoyed 
“without a particular privilege in or over the land of the 
“ orantor, the privilege is what is called an casement of necessity, 
‘and the grant of it is inphed and passes without any express 
‘words. It is, as it were, brought into existence by the sever- 
“ance of the tenements on the principle that together with the 
“ property sold, the vendor grants everything, without which 
“at could not be bencticidly used.” 3 

Similarly the right to the flow of water along a drain may 
be acquired as an casement of necessity. 


ee a a ee ee 





1 (1861) 7 Jur. N. S., 925; 4 Macq. 3 Ibid., per lunes, J., at p. 52. 
Se. App, 117. 4 Purshotam v. Tukuram (1890), I. L. 
= (1873) 1. Da Man seo; AR RIRS OTT., Wool. 


The rule preventing a tenant from acquiring an casement Tenant may 


‘Acomnt ‘ Grete Thad ar CE „n acquire case- 
by prescription as against his landlord docs not extend to the ont of 


case of an easement of necessity, as the case of Gayford v. necessity 


; fs AGE i t 
Moffatt,! above cited, shews. EE 
Though easements of absolute necessity and quasi-case- me v. 
sLoOpiatt. 


ments may alike be created by implication of law on a severance zpi. 

i E : j Distinction 
of the tenements, a point of distinction arises between these between casc- 
two classes of easements in cases where the dominant tene- A 
ment is retained by the grantor instead of being conveyed, and necessity. 
it is the servient t t which is d to the grantee. 207 uani: 
it is the servient tenement which is conveyed to the grantee.  sascments 


In such circumstances the legal presumption operates for where domi- 
the acquisition of an easement of absolute necessity, as much e 
in favour of the grantor retaining the dominant tenement as ener 
of the grantee obtaining it, the necessity, which is the founda- ~ l 
tion of the easement, being considered equally present in 
either case. 

But with regard to quasi-easements it will be seen that 
in Bengal and those parts of India where the Indian Easements 
Act is not in force, these rights do not (subject to certain 
exceptions) arise in favour of a grantor retaining the dominant 
tenement and conveying the servient tenement, by virtue of a 
similar presumption of law, but only by express reservation in 
the conveyance.? 


B.—Acquisition of Quasi-Easements. 


The term “ quasi-casements ° has been applied to those What are 
easements which, not being easements of absolute necessity, eee 
come into existence for the first time by presumed grant or ` 
operation of law on a severance of two or more tencments 
formerly united in the sole or joint possession, or ownership, of 
one or more persons. 

They are to be distinguished from those easements which, 











1(1868) L. R% Ch. App., 133. 

* See infra B, Acquisition of Quasi- 
Easements. 

3 They will not, of course, coine into 
existence where the terms of the con- 
veyance exclude them, Dalton v. Angus 


(1881), 6 App. Cas. at p. 809, or where 
they would be inconsistent with the 
implied intention of the parties, see infra 
under ‘* Limitation of the General 
Rule.” 
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existing before the unity of possession, are suspended merely 
during its continuance, and revive upon its determination by 
the mere separation of the tenements.! 

Though possessing no legal existence during the unity of 
possession or ownership, their use during that time by the 
owner of the umted tenements as necessary to the enjoyment 
of the property, causes them to be regarded in law as quasi- 
appendant rights expanding into easements proper on a dis- 
position of the tenements. 

Though in one sense they may be called easements of 
necessity as originating partly in reasons of practical utility, 
they offer important features of dissimilarity to easements of 
absolute necessity, both in the matter of their acquisition by a 
grantor retaining the quasi-domimant tenement, and in their 
character of being apparent and contmuous.? 

It will be convenient to consider from three different 
aspects the law relating to the acquisition of quasi-easements 
on a severance of tenements: first, where the tenements were 
formerly united in sole possession or ownership; secondly, m 
reference to the exceptions to the general rule agaist pre- 
sumed reservation; and thirdly, where they were formerly 
united in joint possession or ownership and are severed on 
partition. 


I.—Acquisition of quasi-easements on a severance of 
tenements formerly held in sole possession or 
ownership, 


In cases falling under this heading the question whether 
quasi-easements arise on a severance of the tenements depends 
npon whether the quesi-donnnant tenement is conveyed to the 
grantee or retuned by the grantor, for though in the former 
event, quast-easeincits arise m favour of the grantee under a 
presumed additional grant, they are not in the latter event 
(according to the general rule which is subject to certain 


— a =- — —— ai — -—u— - .-— —— 





1 See Sufficld v, Brown (1861), 4 DeG. under ‘ Acquisition of Wasciments of 
J. & 5., 185 ; and Chap. X, Part 11. Absolute Necessity ”? and infra, where jt 
? Sce supra, this matter is referred to is fully discussed. 
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exceptions) retamed by the grantor, except by express words 
of reservation. This distinction makes it necessary to consider 
the law, first, when the quasi-dominant tenement is conveyed, 
and secondly, when it is retained. 


(a) The law as to the acquisition of quasi-easements when 
the quasi-dominant tenement is conveyed to the 
grantee, and the quasi-servient tenement is retained by 
the grantor. 
(1) Generally. 
It will be convenient in the first instance to state general General prin- 
principles, and then to refer in detail to the different kinds of “2! 
easements to which such prineiples have been apphed. 
Such general principles may be stated as follows :— 
First.—On the grant by the owner of an entire property of 
part of that property as it 1s then used and enjoyed, there will 
pass to the grantee all those continuous and apparent ease- 
ments, meaning quasi-easements, which are necessary to the 
reasonable enjoyment of the property granted, and which have 
been and are at the time of the grant used by the owner of the 
entirety for the benefit of the part granted. 
Secondly.—Such easements arise in favour of the grantee 
either on the principle that the grantor is presumed by law to 


1 Suffield v. Brown (1864), 4 De G. J. 
&8., 185; Watts v. Kelson (1870), LI. R 
6 Ch. App., 166 ; Wheeldon v. ene ows 
(1875), 12 Ch. D., 31; Allen v. Taylor 
(1880), 16 Ch. D., 355; Russell v. Watts 
(1885), 10 App. Cas., 611; Browne v. 
Flower (1911), 1 Ch., 219, 2253 Schwann 3963; Davies v. Marshall (1861), 1 Dr. & 
v. Cotton (1916), 2 Ch., 459; Amutool Bin., 557; Jacomb v. Knight (1863), 32 
Russool v. Jhoomuch Singh (1875), 24 L. J. Ch., 601; Cable v, Bryant (1908), 
W. Ra, 345 (Civil Rulings); Morgan v 1 Ch., 259; Browne v. Flower (1911), 
Kirby (1878), I. L. R., 2 Mad., 46; 1 Ch., 219, 225. It applies also in the 
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lessee of the quasi-dominant tenement 
either as against the lessor retaining the 
quasé-servient tenement or lhis assigns, 
Cox v. Matthews (1685), 1 Ventris, 237, 
239; KRosewell v. Pryor (1704), 6 Mod., 
116; Coutts v. Gorham (1829), M. & M., 


Delhi and London Bank v. Hem Lall 
Dutt (1887), I. L. R., 14 Cal, at p. 853 ; 
Purshotum v. Durgoji (1890), I. L. R., 
l4 Bom., 452 ; Chunilal v. Manishankar 
(1593), I. L. R., 18 Bom., 616; and see 
Norton on Deeds (1906), pp. 268 et seg. 
The same rule applies in favour of a 


case of a sale by a mortgagee rightly 
exercising his power of sale, Born v. 
Turner (1900), 2 Ch., 211. It applies 
equally to a grant by a railway company 
except in so far as a right of possible 
obstruction is reserved, Myers v. Catter- 
son (1889), 43 Ch. D., 470. 
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grant everything which is essential to the use and enjoyment 
of the quasi-dominant tenement, or on the principle that a man 
cannot derogate from his own grant.! 

The justice of these principles is unquestionable, for it is 
obvious that where one portion of a united property has been 
dependent on another portion for certain necessary advantages, 
and the former portion is alienated, the denial to the grantee 


1 Suffield v. Brown; Wheeldon v, 
Burrows ; Allen v. Taylor ; Chunilal v. 
Atmaram, ubi sup. As between grantor 
and grantee the same result may be 
obtained by means of an implied cove- 
nant for quiet enjoyment, see supra, 
Part I, under “ Implied covenant for 
quiet enjoyment.” By the application 
of the doctrine of non-derogation the 
grant of an easement may be presumed 
from the purpose for which the grant 
of the quas?-dominant tenement is made, 
whether such purpose is stated in the 
grant or is known to the grantor inde- 
pendently, Robinson v. Grave (1873), 21 
Ne yon eo tee a Iio Ni Soo Eo Ts; 
in the case last cited, a grantor of land 
for the purpose of a house being built 
upon it, was held entitled to an ease- 
ment to such extent as might be neces- 
sary to enable him to build the house 
and enjoy it when built. In Siddons v., 
Skont (IST), CRS sete 1). O72, biG 
grant of an easement of support was 
presumed on the ground that where a 
grantor of land knows that substantial 
buildings are intended to be erected 
upon it, he taplicdly engages so to use 
his adjoining land as not to injure or 
nterfere with those buildings. In 
Aldin v. Latimer, Clark, Muirhead d Co. 
(1594), 2 Ch., 437, it was decided on the 
sume principle, that tho plaintiff was 
entitled by implied grant to the access 
of so much air to his drying sheds as 
wus necessary for the ordinary purposes 
of his business us a Ganber merchant. 
To the same effect is the decision in 
Cable v. Bryant (1908), I Ch., 259, where 
the defendant was 
simular principles from obstructing tho 
neeess Of light aud nir to the plauntilt’s 


restruined upon 





stable. So, too, on the grant of a 
divided moiety of a party-wall, there 
will arise by implication of law all such 
easements as are reasonably necessary 
for the purpose of giving effect to the 
intention of the parties with regard to 
the user of the wall, Jones v. Pritehard 
(1908), 1 Ch., 630; 24 Times L. R., 309. 
And the same doctrine will prevent a 
purchaser for value without notice of 
the easement from relying on that 
equitable defence, Schwann v. Cotton 
(1916), 2 Ch., 459. The same doctrine 
has been applied in favour of a railway 
company or local authority acquiring 
land under their compulsory powers, to 
the extent of giving them a right by 
implication to all easements necessary 
to the reasonable enjoyment of the land, 
having regard to the purposes of the 
acquisition, Caledonian Ry. Co. v. 
Sprot (£856), 2 Macq., 449; Elliott v. 
N-E. Ry. Co. (1863), 10 H LCR ous 
Serf] v. Acton Local Board (1886), 31 Ch. 
D., 679. So, too, where powers aro 
given. by statute to publie bodies for 
a special purpose, there is also an iuplicd 
grant of all such casements as are 
reasonably necessary to effectuate such 
purpose, DBenfieldside Local Bourd v. 
Consett Iron Co, (1887), 3 Exch. Div., 
5l: Ln re Corporation of Dudley (1881), 
$8 Q. B. D., 86; London and N.-W. Ry. 
Co. v. vans (1593), 1 Ch., 16. But the 
doetrine cannot be invoked to protect 
some special or extraordinary user by 
tho grantee of the property granted 
when the grantor did not, nnd could not, 
know that the property would be used 
for such a purpose, Robinson v. Kilvert 
(1559), 41 Ch, D., 5$. 
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of the enjoyment of similar advantages would be to deprive his 
newly acquired property of utility, and him of the benefit of 
his bargain. Not only would such denial work injustice to 
the grantee, but would shew undue favour to the grantor by 
allowing him to retain his consideration without making an 
adequate return. 

These principles are well established in English law, and Uniformly 
have received uniform recognition in India, both in the Indian joer in 

© ? England and 
Easements Act itself,! and from the Courts in cases falling under in India. 
and outside that Act.? 

It should, however, be observed that the gencral rule must Limitation of 
be taken with this limitation, that, on severance of tenements, te Sener 
the grantee of the dominant tenement will not be entitled to 
any apparent and continuous casement which would be incon- 
sistent with the intention of the parties to be implied from the 
circumstances existing at the time of the grant and known to the 
grantee.’ 

Thus, the presumption will be modified if the grantee has 
notice that the remaining land is intended to be used for a 
particular purpose, as where a house with lights is conveyed to 
the grantee in pursuance of an agreement which also provides 
for the adjoining land being built upon,! or where there is a 
conveyance of a building “with the rights, members, and 
appurtenants to the said premises belonging,” andhe grantee 
knows that the adjoining land is being laid out for building,® 
or where in the conveyance of a house with hghts by a railway 
company there is a recital that the remainder of the land will 
be required by them for the construction of their railway.® 

But subject to such user of the adjoming property as was 


oo welt), App. VIL: Raja 
Suranant Papayya Raw v. Secretary of 
State (1903), I. L. R., 26 Mid., 51. 

* Morgan v. Kirby ; Delhi and London 
Bank v. Hem Lall Dutt ; Purshotam v. 
Durgoji ; Chunilal v. Manishankar, ubi 
sup. 

3 Birmingham, cte., Co. v. Ross (1888), 
38 Ch. D., 295; Godwin v. Schweppes, 


l 


Ltd. (1902), 1 Ch., 926; Phillips v. Low 
(1892), 1 Ch. 49 (51), which was the case 
ofadevise. See also Myers v. Caticrson 
(1889), £3 Ch. D., 470 (477), (478), (482), 
(483). 

4 Godwin v. Schweppes, Ltd., ubi sup. 

5 Birmingham, ctc., Co. v. Ross, ubi 
sup. 

6 Mycrs v. Cattcrson, ubi sup. 


Pass as quasi- 
easements, 


Palmer y, 
Fletcher. 


Compton v. 


Richards. 
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agreed or contemplated at the time of the grant, the grantee 
will be entitled to the full enjoyment of the easement.! 

The rights to be enjoyed with a house to be built must be 
determined not at the time of the conveyance of the house and 
land, but at the time of the contract for the purchase of the 
site." 

(2) In Particular. 
(a) Easements of Light and Air. 


The general principles above stated are applicable to the 
acquisition of easements of light and air by presumed grant. 
Thus, when such easements pass to a grantee on a severance 
of the tenements they pass as quasi-easements, and not as ease- 
ments of necessity. 

With this preliminary observation it is proposed to examine 
the authorities in detail. 

One of the earliest reported cases is that of Palmer v. 
Fletcher,4 where it was resolved that if a man erects a house 
on his own land and thereafter sells the house to one purchaser 
and the land to another, the purchaser buying the land cannot 
block up the other’s lights any more than the original owner, 
who cannot derogate from his own grant, and this though the 
house is a new one. 

To the same effect are the decisions in Cox v. Matthews,’ and 
Rosewell v. Pryor.® 

Palmer v. Fletcher was followed in Compton v. Richards,” 
where it was held that the occupier of one of two houses built 
nearly at the same time and purchased by the sarne proprietor, 
might maintain a special action on the case against the tenant 
of the other for obstructing his window lights, however short 
the previous enjoyment by the plaintiff. 


1 Myers v. Calterson, ubi sup. ; Wilson 1. L. R., 18 Bom., 616, und see Indian 
> 


v. Quten's Club (1891), 3 Ch., 522. Masements Act, s. 13, cl. (b), and ill, (c), 
* Broomficldy, Williams (1897), 1 Cb, App. VIL 

602 (616); Pollard v. Gare (1901), 1 Ch., 4 (1679) F Levinz, 122. 

S34; Godwin v. Schweppes, Lid. (1902), 6 (1685) | Wentr,, 237. 

1 Ch., 926 (932). 6 (1701) 6 Mod., 116. 
3 Wheeldon v, Burrows (1878), 12 Ch. 1 (1814) 1 Price, 27. 


D., 31; Chunilal v, Manishankar (1893), 
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Though the houses were unfinished at the time of sale, the 
openings intended for the windows were sufficiently indicated 
to support an imphed condition that nothing should be after- 
wards done whereby the windows might be obstructed. 

In Coutts v. Gorham, the owner of two adjoining houses Coutts v. 
having certain ancient windows leased one of them for twenty- “2%” 
one years determinable on lives, which lease the lessee after- 
wards assigned to the defendant. 

Subsequently the defendant took a new lease of the same 
premises from the owner for twenty-one years. 

The windows of the other house had been altered and placed 
in a different position from the ancient ones at a period within 
twenty years before the obstruction of hghts complained 
of by the plaintiff, and the owner afterwards leased the house to 
the plaintiff. 

It was held that as the owner could not have obstructed 
the plaintiff's lights in these circumstances, the defendant had 
not the nght to do so. 

The same principle was applied in Siwansborough v. Coven- Swansborough 
try,2 where Tindal, C.J., said: “ It is well established by the Cora: 
‘“ decided cases, that where the same person possesses a house, 
“having the actual use and enjoyment of certain lights, and 
“also possesses the adjoining land, and sells the house to 
‘another person, although the lights be new, he cannot, nor 
‘ean any one who claims under him, build upon the adjoining 
“land so as to obstruct or interrupt the enjoyment of those 
“lights. The principle is laid down by T'wisden and Wynd- 
“ham, JJ., nm the case of Palmer v. Fletcher, ‘that no man 
“shall derogate from his own grant.’ The same law was 
“adhered to in the case of Cox v. Matthews, by Holt, C.J. ; 

‘in Rosewell v. Pryor; and, lastly, in the later case of 
“Compton v. Richards.” 

In Wheeldon v. Burrows, the general rule governing the Wheeldon v. 
acquisition of quasi-easements by the grantee of the quasi- BY"'"* 
dominant tenement was stated to be applicable to easements 


1 (1829) | Moody and Malkin, 398. * (1879) 12 Ch Does. 
2 (1832) 9 Bing., 305. 


Allen v. 
Taylor. 


Broomfield y. 
Williams ; 
Pollard v. 
Clare, 
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of light and to be founded on the maxim well established by 
authority and consonant to reason and common-sense, that 
a grantor shall not derogate from his own grant, and was 
expressed as follows :— 

“ On the grant by the owner of a tenement of part of that 
“tenement as it is then used and enjoyed, there will pass to 
“the grantee all those continuous and apparent easemenis 
“(meaning quasi-easements), or, in other words, all those 
‘easements which are necessary to the reasonable enjoyment 
“of the property granted, and which have been and are at 
“the time of the grant used by the owners of the entirety for 
‘the benefit of the part granted.” ! 

In Allen v. Taylor? Jessel, M.R., said: ‘ There ean be no 
“doubt that the law as laid down by Palmer v. Fletcher is the 
“law of the present day; that is, where a man grants a house 
“in which there are windows, neither he nor anybody claiming 
‘under him ean stop up the windows or destroy the lights. 
“ That is based on the principle that a man shall not derogate 
‘from his own grant; and it makes no difference whether he 
“ ørants the house simply as a house, or whether he grants the 
“ house with the windows or the lights thereto belonging. In 
‘both cases he grants with the apparent easements or quasi- 
‘easements. All that is now, I take it, settled law.” 

The later cases of Broomfield v. Williams 3 and Pollard v. 
Gare 4 have affirmed the same doctrine by deciding that the 
purchaser or lessee of the first of a series of building plots is 
entitled to the free access of light to his house, unless the 
vendor or lessor has expressly reserved to himself and his 
assigens a right to obstruct by building on the adjoining land 
or there is sufficient evidence of a definite building scheme 
binding on the purchaser or lessee.6 And the burthen of 





~ 
$ 


1 Per Thesiger, L.J., at p. 49: see 1 Ch, 219, 225. Referance in the 
also Schwann v. Cotton (1916), 2 Ch, conveyance and the plan thereon to 


459. “building land” and the existence of 
2 (1880) 16 Ch. D. nt p. 357. a building line in the plan, by reference 
3 (1897) | Ch., 602, to which the agreement of sale or 
4 (1901) 1 Ch., 834. lease is entered into, without anything 
b See ulsu Browne v. Flower (1911), further, are insufficient to restriet the 


modifying or displacing the presumption hes on the 
grantor.! 

The successive decisions above cited establish beyond 
question the principles of English Jaw which govern the 
acquisition of quasi-casements of light by the grantee of the 
quasi-dommant tenement. 

In India the same rule has, in its application to easements English prin- 
of light, received legislative and judicial approval.’ ee 

The maxim that a grantor may not derogate from his own Easements of 
grant has been applied to a case of air under circumstances air. 
which, though otherwise precluding the acquisition of the 
easement, were on this ground held to entitle the grantee to 
relief. 

In Aldin v. Latimer, Clark, Muirhead & Co.,3 the plaintiff Aldin v. Lati- 
was the lessee of land demised to him for the purpose of carry- E 
ing on the business of a timber merchant, and in the lease had Co. 
covenanted to carry on such business. The defendants, who 
were assigns of the lessor, erected buildings on adjoining land 
acquired by them from him, and by so domg interfered with 
the access of air to sheds upon the demised property used for 
drying timber. It was held that they were not entitled so to 
do, inasmuch as in accordance with the general rule that a 
grantor may not derogate from his own grant, the lessor and 


the defendants, as his assigns, subject to the existing lease, 





application of the doctrine, Broomfield it lies on the grantor, Broomfield v. 


v. Williams; Pollard v. Gare. But Wiliams, ubi sup. at pp. 610, 613. 
express agreement (Haynes v. King 1 Broomfield v. Williams, ubi sup. at 


(1893), 3 Ch., 439), or circumstances pp. 610, 613. 
existing at the time of the grant clearly 2 I. ©. Act, s. 13, cl. (b) ane ill. 
inconsistent with the easement and (e), App. VII. ; Delhi and London Bank 
known to the grantee or deviseo v. Hem Lall Dutt (1887), I. L. R., 14 
(Birmingham, etc.,.Co. v. Ross (1888), Cal. at p. 853. 
38 Ch. D., 295; Godwin v. Schweppes, 3 (1894) 2 Ch., 437. See to the same 


Lid. (1902), 1 Ch., 926; Phillips v. effect Grosvenor Hotel Co. v. Hamilton 


Low (1892), 1 Ch., 47), can displace or 
modify the presumption, see also 
Myers v. Catterson (1889), 43 Ch. 
D., 470; Browne v. Flower, ubi sup. 
But since, on a severance of tene- 
ments, there is primå facie a right to 
the free access of light in favour of the 
grantee, theburden of setting limits to 


(1894), 2 Q. B., 836; Herz v. Union 
Bank of London (1859), 2 Giff., 686; 
Browne v. Flower (1911), 1 Ch., 219, 
225, 226, 227. But this maxim cannot 
be extended by implication to amenities 
of prospeet or privacy, see case last 
cited, 
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were under an obligation to abstain from doing anything on 
the adjoinmg property which would prevent the land demised 
from being used for the purpose for which the demise was 
mace. 


(b) Easements relating to Water. 


May also The same general principles are applicable to the acquisi- 

p s tion of quasi-easements relating either to the artificial flow of 
water to or from the quasi-domimant tenement or to the pollu- 
tion of water. 

Quasi-ease- _ Thus, in regard to the artificial flow of water to the quasi- 

Pa dominant tenement it was held in Nicholas v. Chamberlain ! 

water to domi- hy all the judges upon demurrer that if one erects a house 

nant tene- : : : 

aed and builds a conduit thereto froin another part of his land 

Nicholas v. and conveys water by pipes to the house and afterwards sells 

Chamberlain. the house with the appurtenances excepting the land, the 
conduit and pipes pass with the house, because they are 
necessary and quasi-appendant thereto. 

Sury v. In Sury v. Piggott? an action was brought for obstructing 

Piggott. . ; 
a stream of water running over the defendant’s land to a pool 
of the plaintiff's situate in a close which was part of the plain- 
tiffs rectory. The land over which the stream flowed and the 
plaintiff’s close had both belonged in unity of ownership to the 
Crown until King Henry VIII. granted the land over which 
the stream flowed to the grantee nnder whom the defendant 
claimed. 

It was held that the defendant took the land subject to the 
previously existing right of the plamtiff’s predecessors to have 
the flow of water to the pool unobstructed. 

In the same case it was laid down that if a man has a mill 
on one part of his land, and the stream which works the mill 
flows through another part of lis land, and he grants the 
mill with the land on which it stands, he eannot afterwards 
stop the stream from flowing to the mill through the part of 
the land which he has not granted. 


21,607) Cro, Jaces T2 2 (1625) Palmer, 444. 
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In Canham v. Fisk 1 the owner of two closes, in one of Canham v. 
which a stream arose that flowed throngh the other, first sold mi 
the latter to the plaintiff and afterwards sold the former to 
the defendant. In an action by the plaintiff for the diversion of 
the water by the defendant it was held that a presumed right 
to the water passed with the conveyance to the plaintiff, and 
that the action could be maintained. 

Watts v. Kelson? is a later and an important decision Watts v. 
in favour of the acquisition of quasi-easements in the artificial ee 
flow of water to the quasi-dominant tenement, and it explains 
the meaning of the words “ continuous”? and “ necessary ” 
in reference to quasi-easements. | 

In that case the plaintiff sued to maintam an alleged right 
to the uninterrupted flow of water along an artificial water- 
course through the defendant’s premises to the plaintiff's. 

The facts were that the owner of two properties held in 
unity of ownership made a drain from a tank on one property 
to a lower tank on the same property, and laid pipes from the 
lower tank to cattle-sheds on the other property for the 
purpose of supplying them with water, and they were so 
supplied up to the time the owner sold the latter property to 
the plaintiff who then had the use of the water until the 
defendant, who subsequently became the purchaser of the 
former property, stopped it. 

In granting a perpetual injunction restraining the defen- 
dant from obstructing and diverting the stream and water- 
course, the Court of Appeal, in a judgment delivered by 
Mellish, L.J., made the following observations :— 

“We are clearly of opinion that the easement in the 
‘present case was in its nature continuous. There was an 
“ actual construction on the servient tenement extending to the 
‘ dominant tenement by which water was continuously brought 
“through the servient tenement to the dominant tenement for 
‘the use of the occupier of the dominant tenement. Accord- 
‘ing to the rule, as laid down by Chief Justice Erle, the right 
“to such an easement as the one in question would pass by 








iiss) oO & J., 126. 2 (1870) L. R., 6 Ch. App., 166, 
P.E. 23 
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implication of law without any words of grant, and we think 
that this is the correct rule.” } 

“ It was objected before us, on the part of the defendant, 
that on the severance of two tenements no easement will pass 
by an implied grant, except one which is necessary for the 
use of the tenement conveyed. It was, at the time of the 
conveyance, the existing mode by which the premises con- 
veyed were supphed with water; and we think it is no 
answer that if this supply was cut off, possibly some other 
supply might have been obtained. We think it is proved 
on the evidence that no other supply of water equally 
convenient or equally pure could have been obtained.” ? 

In Ramessur Prasad Narain Singh v. Koon) Behari Pattuk,8 
where the plaintiff claimed for the purposes of irrigation to 
have the flow of water in an artificial channel from the defen- 
dant’s estate to his own without diversion by the defendant, 
the Privy Council, referring to Watts v. Kelson, observed, “ It 
“may be that at the time when this system of irrigation was 
“adopted the mouzahs now belonging to the plaintiff and the 
“ defendant formed one estate, and, if so, on severance tho 
“right to the continned flow of water in the accustomed 
‘channels would arise and subsist.” 

In Morgan v. Kirby, where the easement claimed was the 
flow of water along an artificial watercourse, it was said that 
such an easement might be acquired as a quasi-easement in 
the character of bemg a continuous and apparent easement 
which has been used by the owner during the unity of posses- 
sion for the purpose of that part of the united tenement which 
corresponded with the tenement conveyed. 

Similarly m Raja Suranent Venkata Papayya Rau v. 


Ramessur 
Prasad Narain 
Singh v, 
Koonj Behari 
Pattuk, 


Morgan v. 
Kirby. 


Raja Suranent 
Venkata 
Papayya Raw - ahs 
v. Secrelary of 
Stale. 
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Pe bia. obviously no elaim ean be made to a 


a les o 

3 (1878) 4 App. Cas, at p. 128; L L. 
a 4 Cal. at pr 629 ele ik. woe Lind. 
App. at pp. 40, 41. 

4 (1878) 1. L. R.o 2 waid., 46y See 
also Amautool Russool v. Jhoomuch Singh 
(1875), 24 W. R., 345 (Civ. Rul). But 


continuous and apparent oasement in 
respeet of an artificial channel mado by 
the alleged dominant owner on tho 
alleged servient tenement after a sever- 
ance of tenements, Kuttath Krishnan v. 
Chathu Menon (1909), 1. L. R., 33 Mad., 
207. 
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Secretary of State,! Government having purchased certain villages 
at a sale for arroars of Government revenue, it was held that 
it had acquired an easement under section 13 (b) of the Indian 
Easements Act,? to have the lands in such villages irrigated 
from the same source of irrigation in another village belong- 
ing to the same zemimdari as had been in use at the time of 
the sale. 

As regards the casement to discharge water on to another’s Same law 
land, the jus aque educendw of the Civil Law, there are cases ee P. 
deserving attention. educende. 

The first of these is the old case of Coppy v. J. de B. Coppy v. 
decided in the 11 H. 7 and reported in Gale on Easements as 7°“ 8 
follows 3 :— 

“One Wiliam Coppy brought an action in the case against 
“ J. de B., aud counted that according to the custom of London, 
“where there are two tenements adjoining, and one had a 
‘< gutter running over the tenement of the other, the other 
‘cannot stop it, though it be on Ins own land; and counted 
“how he had a tenement and the defendant another tenement 
‘adjoining. The defendant’s counsel said, “ We say that since 
“the time of memory one A was seized of both tenements 
“and enfeoffed the plaintiff of the one and defendant of the 
“< other? To which it was replied, ‘ This is not a good plea, 

“ ‘for the defendant seeks to defeat the custom by reason of an 
‘“unity of possession since the time of memory ; and that he 
‘cannot do in this case, for such a custom, that one shall 
‘have a gutter running to another man’s land is a custom 
‘solemnly binding the land, and this is not extinct by unity 
‘ of possession ; as if the lord of a seigniory purchased lands 
‘held in gavelkind, the custom is not thereby extinguished, 
‘but both his sons shall inherit the lands, for the custom 
‘* solemnly bindeth the lands.’ Townshend said, ‘ If a man 
‘< purchase land of which he hath the rent, the rent is gone by 
‘the unity of possession, because a man cannot have a rent 
“< from himself, but if a man hath a tenement from which a 


A 





1 (1903) I. T R., 26 Mad., 51. 3 9th Ed., pp. 115 et seq. 
2 See App. Vil. : 
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gutter runneth into the tenement of another, even though 
“he purchased the other tenement, the gutter remains and is 
“as necessary as it was before.’ To this it was objected by 
‘the defendant’s counsel, ‘That he who was the owner of the 
“two tenements might have destroyed the gutter ; and that if 
“he had done so, and then made several feoffments of the 
“two tenements, the gutter could not have revived. To 
“which it was rephed, ‘lf that were so, you might have 
“< pleaded such destruction specially, and it would have raised 
a good issue, Il H. 7, 25, pl. 6. ~ 

Though the plaintiff rested his case on a custom of 
London, the decision appears to be equally founded on general 
principles. 

In Ewart v. Cochrane) there were two adjoining proper- 
ties, one a tanyard and the other a house and garden, which 
formerly belonged to the same owner. 

During unity of possession a drain was made from the 
tanyard to a cesspool in the garden for the purpose of carrying 
off the surplus water. 

Subsequently the tanyard was conveyed to the respon- 
dent’s predecessor in title, without any mention of the drain 
but with the words “as the whole said subjects are previously 
possessed by us,’ and the house and garden was afterwards 
conveyed to the appellant. 

The latter being annoyed by the cesspool, blocked up the 
drain, and the respondent thereupon brought an action for 
damages. 

The Court of Session decided that there had been a presumed 
grant of an easement to discharge the water from the tanyard 
into the cesspool. 

This decision was affirmed by the House of Lords.* 
In Purshotam Sakharam v. Durgoji Tukaram,’ the plaintiff 


1 (1861) 7 Jur. N. S., 925; 4 Maeq. timo of the grant, see per Lord Camp- 
Se. App., 117. bell, 4 Maeq. Se, App. at) pele 
2 On the ground that the drain and See this phrase preferred to “ neeessary 
cesspool were “ necessary for the con- for the use and enjoyment of,” Schwann 
venient and comfortable enjoyment of v. Cotton (1916), 2 Ch., 459, 469. 
the property ”? ns it existed before the 3 (US90) Tied :, Tibszom., 202. 
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and defendant were in joint possession of certain land. They 
partitioned the land and subsequently built at their joint 
expense a partition wall between their respective portions, 
leaving a drain in the wall for the passage of water from the 
plaintiffs to defendant’s land. 

Thereafter the defendant stopped the flow of water of this 
drain and the plaintiff sued for an injunction restraining the 
defendant from causing the obstruction. It was held that the 
plaintiff would be entitled to the easement clanned by him if 
he could shew either that it was necessary for lis share of the 
property or that it was apparent and continuous and necessary 
for enjoying the share as it was enjoyed when the partition 
took effect. 

Section 13 (b) of the Indian Easemeuts Act read with Indian Fase- 
illustration (hk) to the same section provides for the acquisi- oa A 
tion of easements in the artificial flow and discharge to and ill. (4) 
from the dominant tenement upon a severance of tene- 
ments. ! 

Lastly, there is the easement to pollute water. 

An authority for the acquisition of this right as a quusi- Easement to 

j i o pollute water. 
easement by preswuned grant, is the case of Hull v. Lund.? Hall y. Lund. 

There the owner of two mills leased one to the defendant. 

In the lease he was described as a bleacher, and the mill leased 
as lately occupied by one Pullan. Pullan had formerly 
carried on the business of a bleacher in the same mill and 
drained the refuse of lis works into a watercourse which 
supplied the other mill. The lessor subsequently sold both 
mills to the plaintiff who sued the defendant for polluting the 
watercourse with the drainage from his bleaching works to the 
injury of the other mill. 

The action failed as there was found to be an implied grant 
to the defendant to use the watercourse for the purposes of 
his business as a bleacher. 

Pollock, C.B., and Channell and Wilde, BB., rested their 
decision on the double ground of a grant to the defendant of 


1 See App. VII. * (1863) 1 H. & C., 676. 
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a continuous and apparent casement to pollute, and of non- 
derogation, whilst Martin, B., in agreeing that the plaintiff 
could not succeed, preferred to base his judgement on the 
principle of Lwart v. Cochrane.! 


(c) Easement to pollute air. 
The same principles of acquisition are applied by the 
Indian Easements Act to the case of an easement to pollute air? 


(d4) Basements of support. 

Easements of support, that is, easements of the support 
of a house by land, or of a house by a house, furnish a further 
example of the application of the general principles governing 
the acquisition of quasi-easements by the grantee of the quasi- 
dominant tenement.? 

It is well established that on a severance of tenements the 
grantee of a house, or of land sold for the purpose of being 
built upon, will acquire by prestuuption of law an easement of 
support for his house built or to be built, from the adjoining 
portions of the severed property.4 

Thus, in Angus v. Dalton, Cockburn, C.J., said 5: “ Where 
“land has been sold by the owner for the express purpose of 
“ being built upon, or where, from other ciremustances, a grant 
“ean reasonably be implied, I agree that every presumption 





1 Ubi sup. 

e S. 13 (0), ill. (g)f App. VII. 

3 Thero is a corresponding doctrine 
of presumed reservation in favour of a 
grantor who grants the quusi-servient 
house and retains the quas?-doininant 
house, such doctrine being an exception 
to the general rule of express reserva- 
tion, see further, infra. 

4 Richards v. Rose (1853), 9 Exch., 
218; 23 L. J. Exch., 3; CQayford v. 
Nicholls (1854), 9 Exch. at p. 708; 
23 L. J. Exch., 205; Caledonian Ry. 
Co. v. Sprot (1857), 2 Mueq. 449; 
N.-h. Ry. Co. v. Elliott (1860), 1 J. & 
H., 145 (153); Suffield v. Brown 
(1861), d De G. J. und S, at p. 198; 


Angus v- Dalton (1877), 3 Q. B. D. at 
p. 116; Siddons v. Short (1877), 2 
C. P. D., 572; Angus v. Dalton (1878), 
4 Q. B. D. at p. 182; Wheeldon v. 
Burrows (1879), 12 Ch. D. at p. 59; 
Dalton v. Angus (1880), 6 App. Cas. at 
pp. 792, 826; Rigby v. Bennett (1882), 
21 Ch. D., 559; Jones v. Pritehard 
(1908), 1 Ch., 630 (635, 636) § 24 Times 
L. R., 309 (310); Browne v. Flower 
(1911), 1 Ch., 219; 226m 
s. 13 (b), ills. (¢) and (7), App. VII. 
The inplication may be rebutted by 
tho terms of the grant or the special 
cireumstunees of the case, Browne v. 
Flower, ubi sup. 
> (18703 Oo Dy D aipa 
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‘should be made and every inference should be drawn m 
“favour of such an casement, short of prestuning a grant 
“when it is undoubted that none has ever existed.” 

Aud in the same case when it was before the House of 
Lords as Dalton v. Augus, Lord Chancellor Selborne said |: 
“ If at the time of the severance of the land from that of the 
adjoining proprietor it was not in its original state, but had 
buildings standing on it up to the dividing line, or if it were 
conveyed expressly with a view to the erection of such build- 
ings, or to any other use of it which might render increased 
support necessary, there would be an implicd grant of such 
support as the actual state or the contemplated use of the 
laud would require, and the artificial would be inseparable 
from, and (as between the parties to the contract) would be 
a mere enlargement of, the natural. If a building is divided 
into floors or ' flats’ separately owned (an Hlustration which 
occurs In many of the authorities), the owner of each floor 
or ‘flat’ is entitled upon the same principle, to vertical 
support from the lower part of the building, and to the 
benefit of such lateral support as may be of right enjoyed by 
the building itself: Caledonian Railway Co. v. Sprot.” * 

On the same occasion, Lord Blackburn said 3 : “ But I think 
it is now established law that one who conveys a house does, 
by implication and without express words, grant to the vendee 
all that is necessary and essential for the enjoyment of the 
house, and that neither he nor any who claim under him, 
can derogate from the grant by using his land so as to injure 
‘what is necessary and essential to the house.” 

On the same principle, the grantee of a divided moiety of a 
party-wall is entitled to an easement of lateral support from 
the other divided moiety of the wall for the benefit of the roof 
of the house which it is contemplated by the parties to the 
grant the grantee shall build on tle moiety of the wall comprised 
in the grant.4 


a 
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1 (1881) 6 App. Cas. at p. 792. 4 Jones v. Pritchard (1908), 1, Ch, 
2 (1857) 2 Maecq., 449. Sce J. E. 630 (635, 636); 24 Times L. R., 300 
Act, 8. 13, ill. (m), App. VII. (310). 


3 At p. 826. 
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In Siddons v. Short,) the plaintiffs who were ironfounders 
and had bought land from the defendant's assignor for the 
purpose of erecting an iron foundry upon it to the knowledge 
of the latter, sued the defendant, their vendor’s lessee, to 
restrain hin from working the minerals in the adjommg land 
leased to him in such a way as to cause any subsidence or 
alteration of their land. An imjunction was granted on the 
principle that a vendor of land adjoining other land of his 
own, who knows at the time of sale that buildings are to be 
erected on the purchased lands enters into an nnphed covenant 
that he will not use or permit the adjoining land to be used in 
such a manner as to derogate from his grant. 


(e) Easements of Way. 

The general principles which obtain regarding the acquisi- 
tion of quusi-easements by presumption of law do not apply 
to easements of way. The reason for this exception hes, as 
has been already observed, in the distinction which is made 
between discontinnous easements, that is, easements used 
from time to time merely, such as rights of way [other than 
ways of necessity] and continuous easements, such as case- 
ments of hght and others, which fall within the category of 
quasi-easements.” 

When easements of way do pass by presumption of law, it 
is only as ways of necessity arising in favour of grantor or 
grantee alike on a severance of the tenements.? 

In all other cases, rights of way, -when passing by implica- 
tion, do so only under an implied grant, as already defined 
and discussed.4 

This on the authorities appears to be so clearly established 


L (L877 PS CoP s72. 

2 Supra, Part “Lb” ~“ By lmplied 
arant,” 

3 This, however, is subject to the 
special exception (itself founded on 
the rule of no derogation) that a right 
ol way over an existing formed rond 
to and for the apparent use of the 
dominant tenement will be reserved by 


presumption of law out of a grant 
of the servient tenement in order to 
support an earlicr grant of the domi- 
nant tenement which included the right 
of way, Thomas v. Owen (1887), 20 
Qal. d., 225. 

1 Supra, Part IH, " Acquisition of 
Discontinuous Wascments by Implied 
Grant.” 


( 361 ) 


a distinction that it would not be necessary again to refer to 
it were it not for the decision in the case of Charu Surnokar v. 
Dokourt Chunder Thakoor,t which, if it is to be considered 
as the Jaw in Bengal, marks a serious departure from English 
principles in more respects than one. 

In that case the easement in question was a right of way 
claimed by the defendant in answer to the plaintiff's action 
for a perpetual injunction restraining the defendant from 
using a path which ran over the plaintiff's land. 

The land held by the plaintiff and defendant origmally 
belonged to the same owner, the plamtiff and defendant having 
obtamed their respective tenements more than twenty years 
previously to suit. The path had been admittedly made by 
the original owner, but the plaintiff contended that when he 
purchased the land he had closed the path. This the Munsif 
disbelieved and the injunction was refused. 

The District Judge treating the case as if it fell within 
section 26 of the Indian Limitation Act, and bemg of opinion 
that the defendant had not proved twenty years’ peaceable, 
open, and uninterrupted exercise of the right of way, gave the 
plaintiff an injunction. 

The Calcutta High Court, Field and Bose, JJ., disapproved 
of this method of dealing with the case, and expressed the 
opinion that the acquisition of the easement need not be 
restricted to the operation of the Indian Limitation Act, but 
might be claimed by virtue of a presumed grant, and they 
accordingly remanded the case to the District Judge to deter- 
mine whether, if the right had not been lost, the doctrine of 
presumed grant was applicable to the particular easement. 

They thought that this presumed grant might arise in two 
ways, either (a) as an easement of necessity, or (b) if the use 
of the path though not absolutely necessary to the enjoyment 
of the defendant’s tenement, might be necessary for its enjoy- 
ment in the state in which it was at the time of severance ; in 
which case if the easement was apparent aud continuous, there 


1 (1882) I, L. R., S Cal., 956, 
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would be a presumption that it passed with the defendant’s 
tenement, 

From the language used by the learned Judges it was 
apparently assumed by them that the right of way might pass 
as a quasi-casement by presumption of law upon the principle 
of the disposition of the owner of two tenements (destination du 
père de famille), and they were of opinion that such principle 
was just aud fair and accorded with common-sense, and that 
it was in consonance with the rule of justice, equity, and good 
conscience which must guide the Courts in the absence of 
positive direction by the Legislature. 

Now, with great respect to the learned Judges it would 
seem that, in arriving at this conclusion, they had lost sight 
of two very important considerations, first, that a right of way 
being a discontinuous and not a continuous easement cannot, 
upon well-recognised principles, pass by presumed grant or 
operation of law as a quasi-easement, and, secondly, that, as 
held by no less an authority than Lord Westbury himself in 
the case of Sheffield v. Brown,! the comparison of the disposi- 
tion of the owner of two tenements to the destination du père 
de famille is a mere fanciful analogy, from which rules of law 
ought not to be derived. | 

In the first place, Watts v. Ivelson,? previously decided in 
the Court of Appeal, had treated ag well-established the dis- 
tinction laid down in Polden v. Bastard 3 between casements, 
like rights of way which are only used from time to time, and 
what are called continuous easements. 

Jn the last-mentioned case, Chief Justice Erle, delivermg 
the unanimous judgment of the Exchequer Chamber, says,! 
“ There is a distinction between easements such as a right of 
“way, or easements used froin time to time, and easements of 
“ necessity, or countinuous easements.” 

“The cases recognise this distinction, and it is clear law 
“that upon a severance of tenements easements used as of 





1 (1861) 4 De G. T. g S 185. 3 (1863) L. R, 1 Q B., 156 (161). 
2 (1870) E.R., 6 Ch. App., 166, 173. aod. atop, Lok 
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“necessity or in their nature continuous will pass by implica- 
“tion of law, without any words of grant; but with regard 
“to easements which are used from time to time only, they 
“do not pass, unless the owner by appropriate language 
“shews an tention that they should pass.” 

In the second place, Lord Westbury’s emphatic repudiation 
in Suffield v. Brown! of the analogy between the disposition of 
the owner of two tenements and the destination du père de 
famille, which was apparently not present to the mids of the 
learned judges in Charu Surnokur v. Dokourt Chunder Thakoor, 
shews that no assistance can, or ought to be, derived from the 
latter principle. 

Lord Westbury says * :— 

“Many rules of law are derived from fictions, and the 
“rules of the French Code, which Mr. Gale has copied,’ are 
“derived from the fiction of the owner of the entire heritage, 
“which is afterwards severed, standing in the relation of père 
“de famille, and impressing upon the different portions of his 
“estate mutual services and obligations which accompany such 
“portions when divided among them, or even, as it is used in 
“ French law, when aliened to strangers. But this comparison 
“of the disposition of the owner of two tenements to the 
“ destination du père de famille is a mere fanciful analogy, from 
“which rules of law ought not to be derived.” 

In further support of their decision the learned Judges in Pyer v. 
Churu Surnokar v. Dokouri Chunder Thakoor referred to the (%™ 
case of Pyer v. Carter, which since the decision in Wheeldon 
v. Burrows,’ can no longer be relied on,® but which at one time 
was considered as properly deciding that quusi-easements arise 
by presumption of law without express words of reservation as 
much in favour of the grantor reserving the quust-dominant 
tenements as of the grantee obtaining it. 

But at the time the judges of the Caleutta High Court 
relied on Pyer v. Carter, it had been more than once dissented 





1 (1864) 4 De G. J. & S., 185. 1 (1857) 1 H. & N., 916. 
2 Ibide at p. 185. S1878) 12 Ch, Ds st. 
3 Gale on Easements, 3rd Ed., p. SH. 8 See infra (b). 
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from and had been finally rejected in Wheeldon v. Burrows, 
and even if it had been good law at that time, 1t is difficult to 
see how the learned Judges could have derived any assistance 
from it, as it was not a case of a right of way, but of a right 
to have water flowing through a dram from one tenement to 
another, the former tenement having been retamed by the 
grantor at the time of the sale of the latter tenement, and 
subsequently sold to a third person who claimed the easement. 

Such being the existing state of the English law at the 
time of the decision in Charu Surnokar v. Dokoury Chunder 
Thakoor, it is not easy to understand why the Court should 
have ignored it and adopted principles which a series of reeent 
English deeisions had repudiated. If the Court had recog- 
nised its own departure from existing principles and justified 
it on the ground of justice, equity, and good conscience as 
applying to special conditions in Lidia, it 1s reasonable to 
suppose that there would have been some explanation in the 
judgment to that effect, but the absence of any such explana- 
tion tends to confirm the view that the Court was proceeding 
under a misconception of the English law. 

In expressing the view that easements of way (not being 
ways of necessity) may be aequired as quasi-easements by 
presumption of law, the ease of Charu Surnokar v. Dokouri 
Chunder Thakoor stands alone. 

It neither agrees with the provisions of section 13 read 
with section 5 of the Indian Easements Act,! nor has it been 
followed in India. 

In Wutzler v. Sharpe, decided by the Allahabad High 
Court, the plaintiffs, who were the proprietors of the Charle- 
ville Hotel, Mussoorie, sued the defendant for the declara- 
tion of a right of way over a road running across his property 
which: they claimed to use as a means of aceess to a spring 
for the purpose of obtaining water therefrom for the use of 
the hotel. The properties of the plaintiffs and defendant 
adjoined one another and had at one time been united m the 


— 


1 See particularly cls, (b), (d), und (b) tos. 5, App. VII. 
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same owner, who was accustomed to use the particular way 
claimed for the same purpose of obtaining water from the 
spring for the use of the hotel. There was another, but 
smaller and much less convenient path from the hotel to the 
spring. The plaintiffs became owners of their portion of the 
property in 1886, and the defendant of Ins portion in 188s. 
The plaintiffs contmued to use the abovementioned road 
through the defendant's property for the purpose of getting 
water for the hotel until 1889, when the defendant refused to 
permit them any longer to use the road. 

The plaintiffs then brought the action, and claimed a right 
of way as of absolute necessity and, in the alternative, as a 
quasi-casement on the authority of Charu Surnokar v. Dokouri 
Chunder Thakoor. 

On special appeal, the High Court decided, first, that there 
was no absolute necessity for the use of the way claimed since, 
owing to the existence of the smaller and less convenient 
path, the question became merely one of expense affecting 
the profitable working of the hotel; and, secondly, after an 
exhaustive review of the English authorities, that no right of 
way could pass by presumption of law on a severance of 
tenements as an apparent and continuous easement. Charu 
Surnokar v. Dokouri Chunder Thakoor was considered to be 
contrary to English authority and to have been wrongly 
decided. 

And in Krishnamarazu v. Marraju,! it was apparently treated 
as unquestionable that the easement of way there claimed 
could not pass under section 13 (f) of the Indian Easements 
Act as it was not an apparent and continuous easement. 

In conclusion it should be observed that the passing of 
quasi-easements upon the alienation to different persons of 
tenements previously in the ownership of the same person is 
not defeated by the fact that the dominant tenement at the 
time of severance is in lease, and consequently not in the 
possession of the alienor.2 


1 (1905) I. L. R., 2S Mad., 495 (497). 
2 Barnes v. Loach (1879), 4 Q. B. D., 494. 
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(b) Law as to the acquisition of quasi-easements when the 
quasi-servient tenement is conveyed to the grantee and 
the quasi-dominant tenement is rctained by the grantor. 


Subject to certain exceptions, the legal presumption under 
which quasi-easements have been seen to arise in favour of 
the grantee of the quasi-dommant tenement does not operate 
similarly in favour of the grantor who retains the quasi- 
dominant tenement. 

The general rule in England, now well-established by a 
series of decisions culbmnating in the case of Wheeldon v. 
Burrows,! which has settled the law on the subject, is that 
quasi-easements cannot arise in favour of the grantor unless 
expressly reserved in lis grant, masmuch as the grantor by a 
grant for valuable consideration is, in the absence of such 
express reservation, taken to have relinquished all rights over 
the tenement granted, and to be thereby afterwards precluded 
from doing anything which derogates from his grant. This 
general rule has certain exceptions which will be noticed here- 
after, but, for the present, it 1s thought desirable to consider 
separately the English cases supporting the general rule and 
then to see whether the same rule prevails in India under 
and outside the Indian Easements Act. 

The earliest case is that of Nicholas v. Chamberlain,? in 
which it was held that if a man erects a house and builds a 
conduit therefrom to another part of his land and conveys 
water by pipes to the house and afterwards sells the house 
with the appurtenances excepting the land, or sells the land 
to another, reserving to himself the house, the conduit and 
pipes pass with the house, becanse it is necessary and qnasi- 
appendant thereto. 

Though from the use of the words “ necessary and quasi- 
appendant thereto” this case would appear to conflict with 
the general rule above stated, it will be found, on closer 
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1 (1879) 12 Ch. D., 31. And see a Derry v. Sdunders (1919), 11s. Bi 223: 
recent cxample of the general rule in 2 (1607) Cro. Jac., 121. 


( 367 ) 


examination, that the case is capable of explanation on two 
grounds, cither as a case of necessity in which, as has 
been seen, easements can undoubtedly arise in favour of a 
grantor by presumed reservation,! or as being the case of a 
grant of tho whole of the conduit through which the water 
ran, as being a corporeal part of the house and passing in that 
capacity.? 

The next case is Palmer v. Fletcher? in which the proposi- Palmer v. 
tion that if a man wishes to derogate from his own grant or eset 
reserve any right to himself he should so state in the grant 
itself, was mooted, but there was a difference of opinion in the 
Court and the point was not decided. 

Then comes the case of Tenant v. Goldwin,4 which throws Tenant v. 

light on what was intended to be decided in Nicholas v. ee 
Chamberlain and supports the explanation given of the case 
in Wheeldon v. Burrows. Further, in Tenant v. Goldwin, 
Lord Holt in delivering the judgment of the Court expressly 
dealt with the very point which had been raised in Palmer v. 
Fletcher, and in the following way, “ as to the case of Palmer v. 
“ Fletcher, if, indeed, the builder of the house sells the house 
‘with the lights and appurtenances, he cannot build upon the 
“remainder of the ground so near as to stop the lights of the 
“house; and as he cannot do it, so neither can his vendee. 
“ But if he had sold the vacant piece of ground, and kept the 
“house without reserving the benefit of the lights, the vendeo 
“might build against his house. But in the other case whero 
“he sells the house, the vacant piece of ground is by that 
“ orant charged with the lights.” 

This clear enunciation of the law has been repeatedly 
affirmed in later decisions, and the only case which breaks the 
otherwise unbroken chain of authority is that of Pyer v. Carter. 


In Pyer v. Carter,5 the owner of two houses granted one Pyer v, 
Carter. 





1 See per Thesiger, L.J., in Wheeldon Schwann v. Cotton (1916), 2 Ch., 459, 
v. Burrows (1879), L. R., 12 Ch. DÐ. at 467. 
p. 50, and supra, Part IV, A. 3 (1615) 1 Lev., 122. 

2 See per James, L.J., in Wheeldon v. 4 (1705) 2 Ld. Raym., 1093. 
Burrews, ubi sup. at p. 60; see also 5 (1857) 1 H. & N., 916. 
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of them to a purchaser absolutely, and without reservation, 
and he subsequently granted the other house to another 
purchaser. Prior to, and at, the time of grant the second 
house was drained by a drain that ran under the foundations 
of the first house, and this being obstructed by the defendant, 
who was the first purchaser, the plaintiff, who was the 
second purchaser, brought an action against him for the 
obstruction. 

It was held that the plaintiff was entitled to maintain the 
action, and that upon the original conveyance to the defendant 
there was a reservation to the grantor of the right to drain 
water from the defendant’s premises on to the plaintiff’s land, 
as had formerly been done during unity of ownership. 

In this case the Court of Exchequer went beyond the 
recognised doctrine and laid down that there was no distinetion 
between implied reservation and implied grants. 

Though the actual decision in Pyer v. Carter may not be 
said to have been exactly overruled, the principles there laid 
down were clearly and distinctly rejected by the same Court 
in White v. Bass.! 

In that case there were held in unity of ownership certain 
land, and a certain house through the windows of which, light, 
not as an easement, but as a matter of enjoyment, had come 
for some time. The owner, reserving the house, let the land 
to trustees, subject to certam covenants whereby they were to 
build in a particular manner upon the land, and if such cove- 
nants had been complied with, there would have been no 
obstruction of the lights of the house reserved. This was 
followed by a conveyance of the reversion in the land to the 
trustees, and in that conveyance there was no covenant not to 
obstruct the lights nor any limitation of the right to use the 
land. Subsequently to that conveyance the house was con- 
veyed to a purchaser, and buildings having been erected upon 
the land conveyed to the trustees, contrary to the terms of 
this original covenant, and of such a kind as obstructed the 
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lighis of the house, an action was brought by the purchaser 
for the obstruction. 

It was decided that the lease having merged in the fee by 
the conveyance of the reversion to the lessees, and there being 
no covenant in such conveyance not to obstruct the plaintiff s 
lights, the defendant held his land unfettered by the orginal 
covenant and by any implied reservation, and that le was 
entitled to build on his land in such a way as he thouglit 
proper, even though by so doing he were to obstruct the 
plaintiffs lights. 

This case was followed in point of time by Suffield V. Suffield v. 
Brown. There the plaintiffs were respectively the owners in 47?” 
fee and lessee of a dock situate on the Thames at Bermondsey, 
and used for repairing ships, principally sailing vessels. 

The defendant was the owner in fee of a strip of land 
and coal wharf adjoining the dock, on which he had begun to 
build a warehouse. 

The plaintiffs filed the bill in this suit for an injunction 
to restrain such building on the ground that when their dock 
was occupied by a vessel of large size her bowsprit must 
project over the boundary fence of the dock, across the defen- 
dant’s premises, which it could not do if the defendant's 
building should be erected, and that they had a right to 
restrain such building, because it would deprive them of an 
easement or privilege which they were entitled to use or 
exercise over the land of the defendant. 

The dock and the adjoining strip of land and coal wharf 
had formerly belonged to the same owner, until he sold and 
conveyed, first, the strip of land and coal wharf to the 
defendant's predecessor and, subsequently, the dock to the 
plaintiff's predecessor. 

At the time of severance nothing was stated to shew that 
the doek or its owner either then had, or were intended to 
have, any right or privilege over the adjoining premises. 

The Master of the Rolls, Lord Romilly, following the 


=- o M a eo DENE 


1 (1864) 4 De G. J. & S., 185. 


decision in Pyer v. Carter,) granted the plaintiffs an injunction 
on the ground that the projection of the bowsprit from the 
vessel in the dock across the defendant’s premises was essential 
to the full and complete enjoyment of the dock as it stood at 
the time that the wharf was sold to the purchaser under 
whom the defendant claimed, and that the parchaser and the 
defendant had distinct notice of this fact, not merely from the 
description contained in the particulars of sale under which 
he bought, but also because the fact was patent and obvious to 
any one, for the reason that if the dock admitted the largest 
vessel capable of being contained in it, the bowsprit must 
project over that portion of the defendant’s premises indicated. 

On appeal the decree of the Master of the Rolls was reversed, 
and the injunction granted by him dissolved, by the Lord 
Chancellor, Lord Westbury, in a judgment which is important 
for the principles it clearly expounds and establishes and for 
its emphatic dissent from the doctrine of Pyer v. Carter. 

The Lord Chancellor, after observing that it was difficult to 
understand how any interest, right, or claim, in, over, or upon, 
the coal wharf could remain in the grantor, or be granted by 
him to a third person, consistently with the prior absolute and 
unquahhed grant that was made of the coal wharf premises 
to the purchaser, or how, even if the vendor during his joint 
occupation of both properties had been in the habit of making 
the coal wharf subservient in any way to the purposes of the 
dock, the necessary operation of the absolute and unqualified 
grant would be other than to cut off and release the right to 
make such use of the coal wharf, proceeds as follows 2 :— 

“It seems to me more reasonable and just to hold that if 
“the grantor intends to reserve any right over the property 
‘granted, it is his duty to reserve it expressly in the grant, 
“rather than to linit and cut down the operation of a plain 
‘grant (whieh is not pretended to be otherwise than in con- 
“ formity with the contract between the parties) by the fiction 
“of an implied reservation. If this plain rule be adhered to, 
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“amen will know what they have to trust, and will place con- 
“fidence in the language of their contracts aud assurances. 
“ But this view of the case is not taken by his Honour the 
“ Master of the Rolls.” Lord Westbury then refers to the 
ground, already mentioned, upon which the Master of the 
Rolls states that he grants the injunction, aud procecds to 
deal speciically with the ground of notice on which the Master 
of the Rolls relies. He says: “ The effect of this is, that if I 
“purchase from the owner of two adjoining freehold tenc- 
“ ments the fee-simple of one of those tenements and have it 
“conveyed to me in the most ample and unqualhtied form, I 
wm bound to take notice of the manner in which the adjoin- 
ing tenement is used or enjoyed by my vendor, and to 
permit all such constant or occasional mvasions of the pro- 
perty conveyed as may be requisite for the enjoyment of the 
remaining tenement in as full and ample a manner as it 
was used and enjoyed by the vendor at the time of such sale 
and conveyance. ‘This is a very serious and daring doctrine ; 
I believe it to be of very recent introduction; and it is m 
my Judgment unsupported by any reason or principle, when 
applied to grants for valuable consideration.” 

“That the purchaser had notice of the manner in which 
the tenement sold to him was used by his vendor for the 
convenience of the adjoining tenement is wholly inmaterial, 
if he buys the fee-simple of his tenement, and has it 
conveyed to him without any reservation. To limit the 
vendor’s contract and deed of conveyance by the vendor’s 
previous mode of using the property sold and conveyed is 
inconsistent with the first principles of law, as to the effect 
of sales and conveyances. Suppose the owner of a manu- 
factory to be also the owner of a strip of land adjoining it on 
which he has been for years in the habit of throwing out the 
cinders, dust, and refuse of his workshops, which would be 
an casement necessary (in the sense in which that word is 
used by the Master of the Rolls) for the full enjoyment of 
“the manufactory; and suppose that I, being desirous of 
“extending my gardens, purchase this piece of land and have 
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‘it conveyed to me in fee-sunple; and the owner of the 
“ manufactory afterwards sells the manufactory to another 
“person; am I to hold my piece of land subject to the right 
“of the grantee of the manufactory to throw out rubbish on 
“it? According to the doctrine of the judgment before me 
* I certainly am so subject; for the case falls strictly within 
“the rules laid down by his Honour and reduces them to an 
absurd conclusion.” 

The Lord Chancellor then explains the apparent origi of 
the erroneous doctrine, and says that he cannot agree that the 
grantor can derogate from his own absolute grant so as to 
clann rights over the thing granted, even if they were at the 
time of the grant continuous and apparent easements enjoyed 
by an adjoining tenement which remains the property of him 
the grantor. He refers to the comparison of the disposition 
of the owner of the two tenements to the destination du père 
de famille upon which the rule in Pyer v. Carter was apparently 
based in the following language!: “ But this comparison of 
“the disposition of the owner of the two tenements to the 
“ destination du père de famille is a mere fanciful analogy, from 
“ which rules of law ought not to be derived. And the analogy, 
“if it be worth grave attention, fails in the case to be decided, 
“ for when the owner of two tenements sells and conveys one 
“for an absolute estate therein, he puts an end, by contract, 
“to the relation which he had himself created between the 
“tenement sold and the adjoining tenement ; and discharges 
“the tenement so sold from any burthen imposed upon it 
“ during his joint occupation ; and the condition of such tene- 
“ ment is thenceforth determined by the contract of alienation 
“and not by the previous user of the vendor during such joint 
“ ownership.” 

Lord Westbury then proceeds to diseuss Pyer v. Carter in 
the following manner 2 :— 

“ And this observation leads me to notice the fallacy in the 
“judgment of the Court of Exchequer in the case of Pyer v. 
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“ Carter, one of the two cases on which the Master of the Rolls 
“relies. In Pyer v. Carter the owner of two houses sold and 
“conveyed one of them to a purchaser absolutely, and with- 
out reservation, and he subsequently sold and conveyed 
the remaining house to another person. It appeared that the 
second house was drained by a drain that ran under the 
foundation of the house first sold; and it was held that 
the second purchaser was entitled to the ownership of the 
drain, that is, to a right over a freehold of the first purchaser, 
becanse, said the learned judges, the first purchaser takes 
the house ‘such as it is? But, with great respect, the 
expression is erroneous, and shews the mistaken view of the 
matter, for in a question, as this was, between the purchaser 
and the subsequent grantee of his vendor, the purchaser 
takes the house not ‘ such as it is,’ but such as it is deseribed 
and sold and conveyed to him in and by his deed of con- 
veyance ; and the terms of the conveyance in Pyer v. Carter 
were quite inconsistent with the notion of any right or 
interest remaining in the vendor. It was said by the Court 
that the easement was ‘apparent,’ because the purchaser 
might have found it out by inquiry ; but the previous ques- 
tion is whether he was under any obligation to make inquiry, 
or would be affected by the result of it ; which, having regard 
to his contract and conveyance, he certainly was not. Under 
the circumstances of the case in Pyer v. Carter the true 
conclusion was, that as between the purchaser and the vendor 
the former had a right to stop and block up the drain where 
it entered his premises, and that he had the same right 
against the vendor’s grantee. I cannot look upon the case 
as rightly decided, and must wholly refuse to accept it as 
any authority.” 
After reviewing the other cases, the Lord Chancellor con- 
cludes his judgment as follows ! :— 
“There is in my judgment no possible legal ground for 
“ holding that the owner of the dock retained or had in respect 
“of that tenement any right or easement over the adjoining 
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“tenement after the sale and ahenation of the latter in the 
“year 1845. I must entirely dissent from the doctrine on 
‘which his Hononr’s decree is fonnded, that the purchaser 
and grantee of the coal wharf must have known, at the 
time of his purchase, that the use of the dock would require 
that the bowsprits of large vessels received in it should 
project over the land he bought, and that he must be 
considered, therefore, to have bought with notice of this 
necessary use of the dock, and that the absolute sale and 
conveyance to him must be cut down and reduced accord- 
ingly. I feel bound, with great respect, to say that in my 
judgment such is not the law.” 

‘ But if any part of this theory were consistent with law, 
it would not support the decree appealed from, for the 
easement claimed by the plaintiff is not ‘ continuous,’ for 
that means something the use of which is constant and 
uninterrupted; neither is it ‘an apparent easement,’ for 
except when a ship is actually in the dock with her bowsprit 
projecting beyond its limits, there is no sign of its existence ; 
neither is it a ‘ necessary easement,’ for that means some- 
thing without which (in the language of the treatise cited) 
the enjoyment of the dock could not he had at all.” 

“ But this is irrelevant to my decision, which is founded 
on the plain and simple rule that the grantor, or any person 
' claiming under him, shall not derogate from the absolute 

sale and grant he has made.” 

The geist of this important case may, therefore, be said 
to be that if, on a severance of tenements, the grantor desires 
to reserve any right or easement to himself over the tenement 
granted, he must do so in express terms, and that in the 
absence of such express reservation the grantee will take the 
quasi-servient tenement free from all rights, privileges or 
easements notwithstanding any knowledge on his part, actual 
or constructive, of ihe use which was made of the tenement 
granted to him at the time of the severanee.! 
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The game principle was recognised by the Vice-Chancellor Curriers Co, 
Kindersley in Curriers Company v. Corbett,’ though he ex- “ CONES 
pressed the opinion that the law in this respect, “if carried 
“to an extreme, would in some cases produce great and 
“ startling injustice.” 

Lord Westbury’s view in Suffield v. Brown obtained the 
concurrence of Lord Chelmsford, L.C., in Crossley & Sons V. Crossley & 
Lightowler.2 The latter, in dealing with a similar question, Walt 
expressed himself as follows :— 

“ Lord Westbury, however, in the case of Suffield v. Brown 

“ refused to accept the case of Pyer v. Carter as an authority, 
“and said: ‘ It seems to be more reasonable and just to hold 
“<that if the grantor intends to reserve any right in the 
“< property granted it is his duty to reserve it expressly in 
“< the grant rather than to limit and cut down the operation 
“tofa plain grant (which is not pretended to be otherwise 
““*than in conformity with the contract between the parties) 
‘““* by the fiction of an implied reservation.’ I entirely agree 
“with this view. It appears to me to be an immaterial 
‘circumstance that the easement should be apparent and 
‘continuous, for non constat that the grantor does not intend 
“to relinquish it unless he shews the contrary by expressly 
“reserving it. The argument of the defendants would make, 
‘in every case of this kind, an implied reservation by law ; 
“and yet the law will not reserve anything out of a grant 
‘in favour of a grantor except in case of necessity.” 

Watts v. Kelson,? before the Court of Appeal, comes next Watts v. 
in chronological order and requires notice here for the reason “*°?" 
that, in the later case of Wheeldon v. Burrows,* the appellant 
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was questioned in the subseqnent ease dominant tenement, whilst Watis v. 


of Watts v. Kelson (1870), L. R., 6 Ch. 
App., 166, appears to have proceeded 
npon a misapprehension of what was 
decided in those two cases. For, as 
explained in the later case of Wheeldon 
v. Burrows (1879), 12 Ch. DÐ., 31, 
Suffield v. Brown repudiates the doctrine 
of an implied reservation arising in 
favour of a grantor retaining the quasi- 


Kelson merely decides the converse 
that a quasi-easement will pass by 
presumed grant to a grantee of the 
quasi-dominant tenement. Sce further 
un fra, 

1 (1865) 2 Dr. & Sm., 355. 

2 (1867) L. R, 2 Ch. App., 478. 

3 (1870) L. R., 6 Ch. App., 106. 
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endeavoured to use it as an authority for setting up Pyer v. 
Carter, and shaking Suffield v. Brown. But the Court of 
Appeal in Wheeldow v. Burrows refused to recognise Watts v. 
Kelson as an authority which would justify the overruling of 
Suffield v. Brown, supported as 1t was by the case of Crossley & 
Sons v. Inghtowler. The Lord Justices explained that the 
point for decision in Watts v. Kelson was that a quasi-easement 
will pass by presumed grant where the dominant tenement is 
conveyed first, and that there was nothing in the considered 
judgment of the Court in that case to the effect that Suffield v. 
Brown was not law. 

The next case is that of Wheeldon v. Burrows,) which 
has decisively settled the law on this subject. 

The material facts of this case are short and simple and 
may be taken from the judgment of the Appeal Court as 
delivered by Thesiger, L.J. 

Prior to the month of November, 1875, a person named 
Samuel Tetley was the owner of certain property in Derby, 
which included a piece of vacant land having a frontage to 
the street, and a silk manufactory and certain workshops 
at the rear of and abutting upon that vacant land. In one 
of the workshops were certain windows which opened upon 
that land. 

Tetley endeavoured to sell the property by auction, but 
having failed, an agreement was made to sell one of the lots 
to the plaintiff's husband, and the lot was conveyed to 
him upon the 6th day of January, 1876, with these general 
words, “‘ together with all walls, fences, sewers, gutters, drams, 
“ways, passages, hghts, watercourses,” and the other general 
words, “easements and appurtenances whatsoever to the said 
“piece of land and hereditaments belonging or in any wise 
‘ appertaining.” 

The conveyance contained no reservation m express terms 
of any right to the grantor in respect of his other Jand. On 
the 18ih of February a contract was made whereby Tetley 
contracted to sell to the defendant the silk manufactory 
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and the workshop which had the windows opening upon 
the land previously sold and conveyed to the plaintiff's 
husband. 

The action arose from a claim on the part of the defendant 
to have as of right the light to enter into those windows, or, in 
other words, to prevent the plaintiff from obstructing those 
windows by building on her land. 

At the trial before Vice-Chancellor Bacon, that Judge decided 
that no right in respect of the windows having been reserved 
either impliedly or expressly under the conveyance of January, 
1876, and the defendant being privy in estate with the grantor 
of the Jand which was the subject of the conveyance, no right 
to light through the windows arose in favour of the defendant, 
and that the plaintiff was accordingly entitled to build upon 
her land, though the result of such building might be to obstruct 
the lights. 

On appeal, the judgment of the Vice-Chancellor was affirmed. 

In the judgment of Thesiger, L.J., the following passage 
occurs ! :— 

“ We have had a considerable number of cases cited to us, 
‘and out of them I think that two propositions may be stated 
“as what I may call the general rules governing cases of this 
> dco 

The first of these general rules has already been set out in 
connection with the acquisition of quasi-easements by the 
grantee of the quasi-dominant tenement.? 

The second of these rules is stated by Lord Justice 
Thesiger as follows3: “ The second proposition is that if a 
“ grantor intends to reserve any right over the tenement, 
granted, it is his duty to reserve it expressly in his 
“ grant.” 

«Those are the general rules covering cases of this kind, 
“but the second of those rules is subject to certain excep 
etions. 4 
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“One of those exceptions is the well-known exception 
“which attaches to cases of what are called ways of necessity ; 
and I do not dispute for a moment that there may be, and 
probably are, certain other exceptions, to which I shall 
refer before I close my observations upon this case.” 

“ Both of the general rules which I have mentioned are 
founded upon a maxim which is as well-established by 
“authority as it is consonant to reason and common-sense, 
“viz, that a grantor cannot derogate from his own grant. It 
“has been argued before us that there is no distinction 
between what has been called an implied grant and what is 
attempted to be established under the name of an imphed 
reservation ; and that such a distinction between the imphed 
grant and the imphed reservation is a mere modern inven- 
tion, and one which runs contrary, not only to the general 
practice upon which Jand has been bought and sold for a 
considerable time, but also to authorities which are said to 
be clear and distinct upon the matter.” 

“So far, however, from that distinction being one which 
was laid down for the first time by and which is attributed 
“to Lord Westbury in Suffield v. Brown, it appears to me 
“that it has existed almost as far back as we can trace the 
“Jaw upon the subject; and I think it right, as the case is 
“one of considerable importance, not merely as regards the 
“ parties, but as regards vendors and purchasers of land 
“generally, that I should go-with some little particularity 
‘into what I may term the leading cases upon the subject.” 

The Lord Justice then goes into the cases and notices the 
exceptions to the second general rule.! 

In Allen v. Taylor, Jessel, M.R., said : “ T take it also that 
“it is equally settled law that if a man who has a house 
“and land grants the land first reserving the house, the 
“ purchaser of the land can block up the windows of the 
“ house.” 

Jn Russell v. Walls, Tord Selborne refers to the general 
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rule, as exemplified in Wheeldon v. Burrows, “ that if a man 
‘entitled to a house with windows, however long enjoyed, 
‘sells and grants away the adjoining land without any con- 
« dition, reservation, or other form of contract which can 
“ operate restrictively against the grantee, he is not at liberty 
“to derogate from his own grant, so as to prevent any use, 
“ otherwise lawful, of the land granted, although the windows 
“ of Ins house may be darkened thereby.” 

The circumstances of this last case were peculiar. One 
Jeffery, npon land consisting of seven plots marked respectively 
A, B, C, D, E, F, and G, and forming together one square 
block, and held by him under seven simultaneous leases from 
the same owner, commenced the erection of a large building 
for the purposes of Ins drapery business, of which building 
the several parts and the internal arrangements were to be 
connected together for a common use and occupation, but 
capable, if so desired, of separation into separate buildings 
or blocks. 

While the building was in course of erection Jeffery, being 
in occupation of the whole, mortgaged by demise the blocks 
comprised in the leases C, F, and G, the mortgagee having 
notice of the general scheme of construction, and there being 
a stipulation that Jeffery should complete the part comprised 
in his mortgage in accordance with the plans. Subsequently 
Jeffery executed a similar mortgage of E and afterwards 
mortgaged B. 

On the bankruptcy of Jeffery the several mortgagees obtained 
foreclosure decrees in respect of B, C, and E respectively. 

The defendants claiming to be entitled to plots C and E 
blocked up windows in that part of the building of which the 
plaintiff was in possession and which he was nsing as a hotel, 
namely, block B, and the action was brought by the latter to 
restrain the obstruction and to determine the rights of the 
plaintiff as the owner and ocenpier of block B to the free 
access of light to those of his windows which faced the other 
portions of the building in the possession and ocenpation of 
the defendants. 


The plaintiff claimed an easement of light as a quasi- 
easement, that is, on the ground that it was apparent, con- 
tinuous, and necessary for the convement enjoyment of the 
plaintiff's hotel and the property of the Corporation of Liverpool 
who were the common landlords of the plaintiff and the 
defendants. 

The defendants denied the right to the easement on the 
authority of Wheeldon v. Burrows, inasmuch as the instruments 
under which the plaintiff claimed did not contain any express 
reservation of the light. 

Bacon, V.C., granted an injunction restraining the defen- 
dants from trespassing on the plaintiff's premises, or from 
erecting any structure or doing any act so as to obstruct the 
access of light to any of the plaintiff's windows as, in his view, 
Wheeldon v. Burrows had nothing to do with the present case, 
and the defendants were estopped by their own conduct from 
obstructing the plaintiffs windows, for the reason that they 
had approved and accepted a general scheme of building of 
which they were owners of a part, and the plaintiff likewise, 
and that having full knowledge of the windows the plaintiff 
intended to open, and not objecting, they could not now erect 
any structure or do any act so as to obstruct the access of light 
to the plaintiff's windows.! 

On appeal, the majority of the Court, Lindley, L.J., 
dissenting, reversed the decision of Bacon, Y.C., considering 
the matter concluded by the authority of Wheeldon v. 
Burrows.* 

Lindley, L.J., apparently in accord with the view of the 
Vice-Chancellor, put the plaintiffs right to the easement on 
the ground of estoppel.3 

The House of Lords agreeing by a majority 4 with Bacon, 
V.C., and Lindley, L.J., reversed the order of the Appeal Court 
and restored that of the Vice-Chancellor.’ 

They thonght that this was not the case, falling within 
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Wheeldon v. Burrows, of a vendor of a piece of land attempting 
to derogate from his own grant, but one of a mutual agrec- 
ment, the effect of which was a reciprocal contract of cach of 
the parties to it with the other, and that for cither party to 
insist ou the benefit of such an agreement, so far as it was in 
his favour, was not to derogate from his own grant, but to 
require that the other party should not do so. 

Independently of the principles established im cases of 
simultaneous conveyances to which particular reference will 
be made hereafter, Lord Selborne expressed the opinion that 
if on a sale and conveyance of land adjoining a house to be 
built by the vendor, it is mutually agreed that one of the outer 
walls may stand wholly or partly within the verge of the land 
sold, and shall have in it particular windows opening upon and 
overlooking the land sold, and if the house is erected accordingly, 
the purchaser cannot afterwards build upon the land sold so 
as to prevent or obstruct the access of light to those windows. 

The circumstances in Russell v. Watts and the principles Russell v. 
upon which it was decided clearly differentiate it froma T 
Wheeldon v. Burrows, which remains unshaken upon the able from 

: ; . ee Wheeldon 
particular subject with which it deals. v. Burrows. 

In Union Lighterage Company v. London Graving Dock Union 
Company,! the owner in fee simple, in 1860, of two adjoining maha be oo: 
pieces of land had leased out the western part as a wharf and Graving Dock 
shipbuilding yard, and was in occupation of the eastern part os 
hunself. In the same year he constructed a graving dock in 
his own premises with wooden sides which, by arrangement 
with his tenants, he caused to be supported by rods or ties 
earned through the boundary fence under the wharf to a 
particular distance and fastened by nuts to piles placed at that 
particular point. 

In 1877 the owner died and thereafter, both the properties 
being in hand, the persons entitled under his will conveyed the 
wharf premises to the plaintiffs, without expressly reserving 
to themselves any right of support. 
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Tn 1556 the deceased owners devisees sold the dock 
revenues to a company which subsequently couveyed them 
to the defendants. No mention of support was made im the 
conveyance. 

The action was brought by the plaintiffs to have it declared 
that they were entitled to remove the means of support to the 
graving dock without interference from the defendants. 

Upon the question whether on the conveyance of 1877 
to the plaintiffs there was an implied reservation in favour of 
the vendors of a right to the then existing support to the dock, 
Cozens-Hardy, J., observed as follows t :— 

“On the first point I am clearly of opinion that there 
“was no implied reservation in favour of the vendors when the 
“wharf was conveyed to the plaintiffs in 1877. The judgment 
“of Lord Westbury in Suffield v. Brown, followed by the 
judgment of Lord Chelmsford in Crossley & Sons v. Lightowler, 
“has been distinctly adopted by the Court of Appeal in the 
“leading case of Wheeldon v. Burrows. It seems to me that, 
“in a ease like this, the vendors must expressly reserve any 
‘such right, and that the purchaser is, in the absence of 
“ express reservation, entitled to rely upon the plain effect of 
“the conveyance executed by the vendors.” 

This decision was affirmed on appeal, it being held by 
Romer and Stirling, L.JJ., Vaughan Wiliams, L.J., dissenting, 
that when the wharf was couveyed to the plaintiffs, there was 
no inplied reservation of the right of support to the dock, and 
that the tic-rods did not remain vested in the grantors as part 
of, or appurtenant to, the dock. 

Again, in Ray v. Hazeldine,? the gencral rule was applied, 
and it was treated as settled law that if a vendor of land wishes 
to reserve any right in the nature of an casement for the benefit 
of his adjacent land which he is retaining, he must do so by 
express words in the deed of conveyance. 

Such beimg the Muglish Jaw, it remus to be considered 
Whether the sume law prevails in india, either under the 


e ama a _— - - — —  — - -am am — 


1 (1901) 2 Ch. at p, 304. a COO a oa L7 


( 383 ) 


Indian Masements Act, or in those parts of India where the 
Act is not in force. 

As to the ease-law on this subject the question of the Charu 
doctrine of implied reservation appears to have been first raised adie 
in India in the case of Charu Surnokar v. Dokourt Chunder der Thakoor, 
Thakoor. ie 

The facts of this case, so far as they are material to the English law, 
present question, were the following: The owner of a single 
property made a path over a portion of it, which he continued 
to use until he granted such portion to the plamtiff. He 
subsequently granted the remaining portion of his property to 
the defendant’s predecessor in title. The swt was brought by 
the plaintiff to restrain the defendant from using the path, 
and the defence raised the alternative plea of title to an ease- 
ment of way by prescription, or implied reservation on the 
severance of the tenements. 

The District Judge dealt with the case solely under the 
Indian Limitation Act, and finding the defendant had not 
acquired any right under that Act, gave the plamtiff an 
Injunction. 

On appeal to the High Court, Field, J., in delivering the 
judgment of the Court, expressed himself as follows ? :— 

“The use of the path and ghat, though not absolutely 
“necessary to the enjoyment of the defendant’s tenement, 
“might be necessary for its enjoyment in the state in which 
“it was at the time of the severance; and in tlis case, if 
“the easements were apparent and continuous, there would 
“be a presumption that it passed with the defendant’s 
tenement.” 

“This latter case is discussed in the books under the 
“principle of the disposition of the owner of two tenements 
“ (Destination du père de famille). See Gale on Basements, 

“5th Edition, pp. 96, 97, and following pages; and as to the 
“right of way, p. 103 note, p. 124 note, and Pyer v. Carter.3 

















1 (1882) 1. L. R., 8 Cal., 956. This see supra, Part IV, B (2) (e) 
ease has already been discussed in 2 Ubi sup. at pp. 958, 959. 
connection with the inapplicability of 3 (1857) LH. & N., 910. 
the geueral rule to easements of way, 
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This principle is just and fair and accords with common- 
““ sense.” 

“ It is in consonance with the rule of justice, equity, and 
good conscience, which must guide the Courts in the absence 
‘of positive direction by the Legislature.” 

Now, with all due respect, if this judgment is intended, 
as SO appears, to lay down that an easement apparent and 
continuous is capable of acquisition on a severance of tenc- 
ments by the grantor under an implied reservation, and is 
based, as it admittedly is, on Pyer v. Carter and the doctrine 
of Destination du père de famille, it comes into direct conflict 
with the decisions in Suffield v. Brown! and Wheeldon v. 
Burrows,” where not only was the doctrine just mentioned 
repudiated in distinct terms, but the rule of implied reservation 
in Pyer v. Carter was pronounced to be unsupported by previous 
decisions and a break in the chain of authority. 

There is nothing in the report of the case to shew that 
Suffield v. Brown and Wheeldon v. Burrows were brought to 
the notice of the Court, and it may be that the learned Judges 
not having those decisions before them considered that the 
correct view of the law was that of Mr. W. Stokes, who, in 
referring to a similar deviation in the Indian Easements Act, 
expressed the opinion that the contrary rule in England rested 
on a doubtful dictum of Lord Holt’s.2 It is difficult on any 
other supposition to imagine that, without some reason shewn, 
they would knowingly have departed from the accepted law of 
England and rejected the emphatic confirmation by the Lord 
Justices in Wheeldon v. Burrows of the principle laid down 
by Lord Holt in Tenant v. Goldwin.4 

A similar departure from the English law is to be found 
in clause (d) of section 13 of the Indian Kasements Act. That 
clause runs as follows :— 

“Jf such an easement is apparent and continuous and 
“necessary for enjoying the said property as it was enjoyed 
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‘when the transfer of bequest took effect, the transferor or 
‘the legal representative of the testator shall, unless a different 
“intention is expressed or necessarily unphed, be entitled to 
“such an easement.” 

No reason is assigned in Council for the introduction of 
this clause beyond the short statement in the Objects and 
Reasons of the Bill! that the Bill follows the decision in Pyer v. 
Carter, rather than that in Suffield v. Brown, but why the 
former case is to be preferred to the latter, supported as it is 
by the decision in Wheeldon v. Burrows, and whether such a 
state of law was considered to be better adapted to Indian 
requirements than the English rule, nowhere appears. 

The anomaly is not lessened by Mr. Whitley Stokes’ state- 
ment that the law of England “ being just, equitable, and 
‘almost free from local peculiarities, has in many cases been 
“held to regulate the subject in this country.” 2 It is true 
that, when Mr. Stokes drafted and introduced the Indian 
Easements Bill in 1878, the judgment in Wheeldon v. Burrows 
had not been delivered, but it was delivered more than two 
years before the passing of the Act, and the clause might easily 
have been amended so as to fit that authoritative expression 
of opinion. 

The same clause was eriticised in the recent decision of 
the Bombay High Court in Chunilal Mancharam v. Mani- 


Chunilal + 
Mancharam 
y. Manishan- 


shankar Atmaram,® a case which was not governed by the kar Atmaram, 


Indian Easements Act. 


Upon the facts found in that case, the Court preferred to Charu Surno: 


follow the well-estabhshed principles of English law, rather 


kar v. Dokouri 
Chunder Tha- 


than to apply the doctrine laid down in Charu Surnokar v. koor not 


Dokourt Chunder Thakoor and clause (d), section 18 of the 
Indian Easements Act. 

On the subject of this clause, Mr. Justice Candy's observa- 
tions are— | 

“ Jt is no doubt anomalous that the Easements Act should 
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“have introduced such a marked variance from the Knglish 
“Jaw. ‘This is apparently duc to the fact that Mr. W. Stokes, 
“who drafted and introduced the Basements Bill in 1878, 
“was of opinion that the English law ‘rests on a doubtful 
“*dovtrine of Lord Holt’s (see 2 Drew. and Smale, 360). 
“ The judgment of the Court of Appeal in Wheeldon v. Burrows 
“had not then been delivered, shewing that the doctrine of 
“Tord Holt was not doubtful, but had been laid down in clear 
“and distinct terms, and was as well established by authority 
“as it is consonant to reason and common-sense. The refer- 
“ ence to 2 Drew. and Smale, 360, is to the case above quoted of 
“ Ourriers Co. v. Corbett, in which Vice-Chancellor Kindersley, 
“though stating the law, if carried to an extreme, would in 
“some cases produce great and startling injustice, yet held 
“the law to be in no way doubtful, but quite clear. Since the 
“ decision of Wheeldon v. Burrows, there is no room for doubt. 
“Tn Allen v. Taylor, Jessel, M.R., said that it is ‘settled 
“Jaw that if a mau who has a house and land, grants the land 
“first, reserving the house, the purchaser of the land can 
<< lock wp the windows of the house.’ ” 

“It is not difficult to see how the Easements Act, section 15, 
‘clause (d), has become law. It is apparently based on the 
“judgments of Mr. Justice Field in Charu Surnokar v. Dokourt 
“ Chunder Thakoor. Mr. Whitley Stokes acknowledged the 
“ assistance given to him by that learned Judge in drafting 
“the Bill which became the Easements Act.” ! 

In the Bombay case just cited, the plaintiff became the 
owner by purchase of a certain house, behind which was a 
courtyard or chok, half of which belonged to the defendant's 
father and half to the plaintiff's vendor. Two of the rear 
rooms in the plaintiff's house abutted on the latter portion 
of the chok, and had two doors opening out into it. The 
plaintiff's vendor sold his half of the said chok to the defen- 
dant’s father under a conveyance, which not only contained 
no reservation of any rights, but expressly recited that the 


1 See abstract of proceedings of the — India, Vols. XX-XXI1, 1881-2, Part 11, 
Council of the Governor-General in pp. 102, 103. 
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vendor reserved no rights over the chok, and thereafter the 
plaintuf purchased the house. Shortly afterwards the defen- 
dant put up a boundary ou the chok, which blocked up the 
above-mentioned doors of the plamtiffs house, and obstructed 
the light and air passing through them into the said two rear 
rooms. The plaintiff sued for an myunction. The Court in 
applyme to these facts the Euglish principles established 
by Suffield v. Brown, Wheeldon v. Burrows and the other 
authorities, held that it would be contrary to equity and good 
conscience to decide that he had impliedly reserved a right of 
light and air over the chok, which would prevent the purchaser 
from building on the chok so purchased so as to obstruct the 
windows or doors in the vendor’s house overlooking the chok. 

Mr. Justice Candy, by the light of the English authorities, 
evidently considered that Charu Surnokar v. Dokourt Chunder 
Thakoor was wrongly decided, and preferred to apply English 
principles. Mr. Justice Fulton, in contrasting the English 
and Indian law and admitting that the Easements Act could 
not effect transfers which took place before its introduction, 
said— i 

“Tn England the law has been established by a series of 
‘decisions, subject to which sales take place, but this is not 
“the case in India. Two Indian decisions, those of Charu 
“ Surnokar v. Dokourt Chunder Thakoor* and Chunilal v. 
 Husein,? appear to go further than the English cases in this 
“matter. The former of these has, it is true, been recently 
“eriticised by the Allahabad High Court iu Wutzler v. Sharpe,’ 
“but whether it was rightly or wrongly decided it scems to be 
“ conceivable that even im regard to light and air a case might 
“arise where to hold that the vendee of adjacent land was 
“entitled to render useless the vendor’s house by building up 
“against his windows might be so obviously contrary to what 
“ was contemplated at the time of the sale and be productive, 
“in the language of Kindersley, V.C. (2 Drew. and Smale, at 
“ p. 860), of such ‘ great and startling injustice’ that a Court 





i (1882) L L. R., 8 Cal., 956. 
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not bound by any positive rule of law on the subject might, 
in the exercise of equity and good conscience, think it neces- 
sary to hold that an easement had been meant to be 
reserved.” | 

“ But while unwilling to decide that, prior to the intro- 
duction of the Easements Act, there were any positive rules 
in force on this subject, I think that a vendor or his successor 
in title claiming such a reservation as is claimed in the 
present ease, must shew either by reference to the urgent 
necessity of the easement or the conduct of the parties to the 
sale that it cannot reasonably have been intended by either 
of them to do otherwise than reserve to the vendor the nght 
“which he claims.” 

The case contemplated by the learned Judge of an implied 
reservation arising out of the conduct or intentions of the 
parties at the time of sale, does not encroach upon the 
doctrine of Suffield v. Brown and Wheeldon v. Burrows, but 
falls more properly within the scope of the decision in Russell 
v. Watis.! 

It is a matter for regret that this conflict of judicial opinion 
and legislative enactment on the question of a presumed 
reservation has left the law m India in a state of confusion 
and uncertainty, and it may be seriously questioned whether 
Charu Surnokar v. Dokourt Chunder Thakoor will, in future, 
be followed in Bengal and the other parts of India in which 
the Indian Basements Act is not in force. 


II.— Exceptions to General Rule against Presumed 
Reservation. 

The cases which furnish exceptions to the second general 
rule above stated. and in which a reservation of apparent and 
continuous easements can arise by presumption of law on 
a severance of tenements in favour of a grantor or his assigns 

1 See supra, where this case is eon- — the doctrine of © acquiescence.” 
sidered, and čnfra in connection with 
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retaining or taking the quasi-dominant tenement, may be 
summarised as follows :— 
(a) The case of absolute necessity. 
(b) The case of mutual and reciprocal easements. 
(c) The case of simultaneous conveyances, or of convey- 
ances executed at different times but as part of the 
same transaction. 


(a) Case of Absolute Necessity. 


This exception, which refers to ways of necessity, is fully Wheeldon v. 
dealt with by Thesiger, I.J., in Wheeldon v. ade my: 
has already been considered in this chapter.* 


surrows,! 


b) Case of Mutual and Reciprocal Easements. 
] 


Cases of mutual support of buildings by buildings are an Support of 
illustration of this exception. In such cases the easement is a 
said to be reciprocal arising out of the mutual subservience Ñ 
to, and dependence on, one another of two houses, in which 
case the alienation of one house by the owner of both would 
not estop him from claiming, in respect of the house he retains, 
that support from the house sold, which is at the same time 
afforded in return by the former to the latter tenement.? 

In Suffield v. Brown,t Lord Chancellor Westbury points Suffield v. 
out the distinction that arises between a case such ‘as that of #rown. 
mutual support and the case to which the general rule of 
express reservation is applicable. In the former case the right 
claimed in respect of the tenement retained is inseparable 
from it, but in the latter case, where the right is separable, it 
is severed by the grant and either passes to the grantee where 
the dominant tenement is granted, or is extinguished where 
the dominant tenement is retained. 








1 (1879) 12 Cb. D. at pp. 57 et seq. v. Dalton (1877), 3 Q. B. D. at p. 11635 
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A similar exception arises in the ease of the divided moieties 
of a partiy wall? 

It has been suggested that on a severance of tenements 
there might in special circumstances be presumed mutual and 
reciprocal easements of drainage in favour of grantor and 
grantee, and that on this ground the decision in Pyer v. Carter ? 
might be supported without departing from the general maxis 
on which the judgment of the Court of Appeal in Wheeldon 
v. Burrows 1s based.’ 


(c) Case of simultaneous conveyances of the severed tene- 
ments or of conveyances thereof at different times but 
as part of the same transaetion. 

It is now settled law that when on a disposition of property 
belonging to the same owner, the severed tenements are con- 
veyed either simultaneously or at different times but as part 
of one transaction, quasi-easements, apparent and continuous 
and necessary for the enjoyment of the severed tenements as 
they were enjoyed at the time of severance, will pass by pre- 
sumption of law to the grantees thereof.4 

In either ease the conveyances are regarded in equity as 
one transaction, and each grantee who takes his tenement 
with the knowledge that the other tenements are being con- 
veyed at the same time or will be conveyed as part of the 
same transaction, is deemed, in the absence of express stipu- 
lation,® to take the land burdened or benefited, as the case 


47, and see the judgment of Lord 
Selborne in Russell v. Watts (1885), 10 
App. Cas., pp. 602, 603; see also 
Schwann v. Cotton (1916), 2 Ch. 459; 


1 Jones v. Pritchard (1908), 1 Ch., 
630 (635, 636); 24 Times L. R., 309 
(310). 

2 (1857) 1H. & N., 916. 


3 See per Thesiger, L.J., in Wheeldon 
v. Burrows, ubi sup. at p. 59. 

ì Palmer v. Fletcher (1615), 1 Lev., 
122; Compton v. Richards (1814), 1 
Price, 27; Swansborough v. Coventry 
(1832), 9 Bing., 305; Wheeldon v. 
Burrows (1879), 12 Ch. D, at pp. 59, 60 ; 
Barnes v. Loach (1879), 4 Q. B. D., 494 ; 
Allen v. Taylor (1880), 16 Ch. D., 355 ; 
Rigby v. Bennett (1882), 21 Ch. D. ant 
p. 567; Phillips v. Low (1892), | ce. 


Hansford v. Jago (1921), 1 Ch.322. Nor 
will the fact that the quast-dominant 
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alienee, Barnes v. Loach, wht sup. 

6 See Haynes v. King (1893), 3 Ch., 
439. And the presumption may be 
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fied by the surrounding eireumstances 
existing at the time of severance and 
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may be, by the qualities which the previous owner had a 
right to attach to the different portions of his property before 
severance. 

Thus, it was said in Barnes v. Loach !: ‘ If tho owner of 
“an estate has been in tho habit of using quasi-casements of 
“an apparent aud continuous character over the one part for 
“the benefit of the other part of his property, and aliens tho 
“ quasi-dominant to one person and the quasi-servient to 
“ another, the respective alienees will, in the absence of express 
“stipulation, take the land burdened or benefited, as the case 
“may be, by the qualities which the previous owner had a 
“ right to attach to them.” 

In Allen v. Taylor, Jessel, M.R., lays down the same 
rule. He says: “Supposing the owner of the land and the 
“house sells the house and the land at the same moment, 
“and supposing he expressly sells the house with the lights ; 
“ean it be said that the purchaser of the land is entitled to 
“ block up the lights, the vendor being the same in each ease, 
“and both purchasers being aware of the simultaneous con- 
“veyances ? I should have said certainly not. In equity it 
“is one transaction. The purchaser of the land knows that 
“the vendor is at the same moment selling the house with 
“the lights, and as part of one transaction he takes the lands ; 
“ he cannot take away the lights from the house.” 

And again, after reviewing the authorities, he says 3— 

“The particular case before me is the strongest I ever 
“saw, for both of the purchasers were also vendors, and were 
“parties to both conveyances. It is not the mere case of a 
“vendor by contemporaneous conveyances selling to two 
“ different purchasers, but the two purchasers were two of 
“the three trustees of a will, and an option*was given to the 
“two purchasers, or either of them, to buy any part of the 
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“real estate that they thought fit, notwithstanding they 
“were trustees ; and then, by contemporancous conveyances, 
“each with the assent of the other exercised his option as to 
“some of the houses and lands, for they both bought houses 
“and both bought lands. It is not like the case of a man 
“ buying land alone or a house alone. The three trustees 
‘conveyed to the purchaser, one trustee, land with a house 
“built upon it, together with the lights thereto belonging, 
“and all the estate. Can people who have been parties to 
“two transactions in this way say that they were otherwise 
“than one transaction, and that both parties who bought 
“ houses with lights were not to get the lights? It appears 
“to me, independently of authority, that in such a case as 
“this there is a manifest intention shewn that the houses 
“sold were to retain their lights, and that neither purchaser 
“could on his land erect any obstruction which would block 
“up or destroy the lights of his neighbour.” 

It is important to note that the rule applies not only in 
the case of simultaneous conveyances as in Allen v. Taylor, 
but also in the case of conveyances executed at different times 
but as part and parcel of the same transaction.! In such 
cases the conveyances are founded upon transactions which, 
in contemplation of equity, are equivalent to conveyances 
between the parties at the time the transactions were entered 
into, such transactions being entered into at the same moment 
of time and as part and parcel of one transaction.* 

As in the case of contemporaneous grants by deed, so will 
quasi-easements arise on a severance of tenements by will, 
where the quasi-dominant tenement passes to one devisee and 
the quasi-servient tenement to another.’ 


1 See per Thesiger, L.J., in Wheeldon veyances, Rigby v. Bennett (1882), 21 
v. Burrows (1879), 12 Ch. D. nt pp. 59, Ch. D., at pp. 565, 567. 


"60; Russell v. Watts (1885), 10 App. 2 Wheeldon v. Burrows (1879), 12 
Cas., pp. 602, 603. Conveyances Ch. Deity 00; 

exceuted more than a year apart and 3 Barnes v. Loach (1879), 4 Q. B. Dr, 
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cannot be called simultaneous eon- Schwann v. Cotton (1916), 2 Ch., 459. 


III.— Acquisition of Quasi-Easements on a Partition of 
Joint Property. 

On a severance of tenements by a partition of joint pro- 
perty, and in the absence of a contrary intention expressed or 
necessarily implied, all such easements as are apparent and 
continuous and necessary for enjoying any of the undivided 
shares when the partition was effected pass to the coparceners 
to whom such shares are respectively allotted in severalty.! 
Such respective rights come into existence in the same way, 
and upon the same principles, as quasi-easements upon a 
severance by sinultaneous conveyances of property previously 
held in sole possession or ownership. 

In Ratanji H. Bottlewalla v. Edalji H. Bottlewalla,? it was 
held that the easement of light and air there claimed, being 
of a continuons nature, passed by implication of law by the 
conveyance of the dominant tenement to the plaintiff upon a 
partition of joint property. 

To the same effect is the decision in Purshotam Sakharam 
v. Durgoji Tukaram,? where the easement claimed was the 
right to discharge water from the dominant tenement on to 
the servient tenement. 

As between coparceners, mutual conveyances of the shares 
allotted to them respectively upon a partition of joint property, 
whether under the direction of a Court of law or otherwise, will 
carry with them by presumption of law the right to such 
continuous easements as are necessary for the reasonable use 
and enjoyment of the premises respectively allotted. 

Upon this principle, easements of hght and air were held in 
Bolye Chunder Sen v. Lalmoni Dasi + to pass to the different 
coparceners upon partition. 


See TTE Aet, s. 13 (f), App. VII; 
Krishnamarazu v. Marraju (1905), 
I. L. R., 28 Mad., 495 (497), and see to 
the same effect the cases eited infra. 

exrs7iys Bom. H.C. (07C. J.), 181. 
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And in more recent cases it has been decided that the 
result is the same where the partition has not been affected by 
mutual conveyances but by decree of Court, whether m a 
contested suit,! or as recording the consent of parties to a 
partition,? and even though sueh decree makes no mention of 
easements.3 


Part V.—Acquisition of Hasements by operation of the 
doctrine of acquiescence. 


The doctrine of acquiescence is an mteresting feature of 
the law relating to the aeqnisition of easements. This method 
of acquisition has nothing in common with those methods of 
acquisition which have been considered in the first four parts 
of this chapter, but depends upon the previons conduct of 
the servient owner. The doctrine may be said to apply in 
those cases where the servient owner by active encourage- 
ment, passive acquiescence, or other conduct, has induced or 
permitted a belief on the part of the dominant owner, upon 
which he has acted, that by expending some money or doing 
some act, he will acquire an easement over the servient 
tenement. 

In such cases equity forbids the servient owner to repudiate 
the obvious and plain consequences of his own conduct and 
imputes to him a grant of the easement. 

The broad principle underlying all these cases of acquies- 
cence has been stated in the leading case of Dann v. Spurrier + 
to be that if one man stands by and encourages, though but 
passively, another to lay out money under an erroneous opinion 
of title, or under the obvious expectation that no obstacle will 
afterwards be interposed in the way of Ins enjoyment, the 





1 Puwarkanath Paul v. Sunder Lall Q. B.N. S), 293; 2 Sine Niece 








Seal (1898), 3 Cul. W. N., 407. (1853) 22 L. J. Ch, 6045 and see 
2 Kadombini Debi v. Kali Kumar Ramsden v. Dyson (1866), L. R., 1 
Haldar (1899), 3 Cal W. N., 409, H. L., 129, where analogous principles 
3 See the two eases hist cited. are laid down, nnd Sufroo Shaikh Durjee 
4 (1802) 7 Ves., 2315 see also Powell v. Futteh Shaikh Durjee (1871), 15 
Vv. Thomas (1848), 6 Hare, 300; Roch- W. R. 505.. And see Ananta v. Gana 
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Court will not permit any subsequent interference with such 


enjoyment. 

It has been said that the acquiescence which will deprive Acquiescence 
a man of his legal rights must be in the nature of a fraud.) T 

The clements or requisites necessary to constitute frand fraud. 
of this description are clearly stated by Fry, J., in Wilmott v. Wilmott v. 
Barber? T Barber. 

First, the man claiming under the equity must have mado 
a mistake as to his legal rights. 

Secondly, he must have expended some money or must 
have done some act, not necessarily upon the other's land, 
on the faith of his mistaken belief. 

Thirdly, the possessor of the legal right must know of the 
existence of his own right, which is inconsistent with the right 
claimed by the other. If he does not know it, he is in the 
same position as the other, and the doctrine of acquiescence 
is founded upon conduct with knowledge of legal rights. 

Fourthly, the possessor of the legal right must know of 
the other’s mistaken belief of his rights. Tf he does not, there 
is nothing which calls upon him to assert his own nights. 

Finally, the possessor of the legal right must have en- 
couraged the other in his expenditure of money or in the other 
acts which he has done, either directly or by abstaining from 
asserting his legal right. 

With this preliminary statement of general principles it 
will be instructive to examine the principal authorities im 
which this doctrine of acquiescence as relating to easements 
has been apphed. 

In The Kast India Company v. Vincent? the defendant, an E. 1. Co. v. 
adjoining landowner, agreed with the Company's agent that ''"¢" 
the Company should have liberty to build with windows over- 
looking his land on condition the Company retained him in 
their services as a packer. To such condition the agent made 


1 See Wilmott v. Barber (1880), 15 Ch. D. at pp. 585, 586. and has been 


Ch. D. at p. 105. followed in India in Daswantapa v. 
* Ubi sup. at p. 105. This state- Rana (1884), I. L, R. 9 Bom., 86. 
ment of law was repeated by the same 3 (1740) 2 Atk., 82. 
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no answer or objection and the Company proceeded to build. 
Subsequently the defendant, being dismissed from the service 
of the Company, proceeded to block up their hghts by building 
a wall. A bill by the Company to have the wall pulled down 
was decided in their favour by Lord Chancellor Hardwicke, who 
said that thongh the silence of the agent was an acquiescence 
binding his principals, and notwithstanding that the dismissal 
of the defendant was a breach of the agreement between him 
and the agent of the Company, yet the defendant was not 
justified in building a wall merely to block up the Company’s 
lights, but that his remedy was by bill in that Court to establish 
the agreement. The Lord Chancellor further observed that 
“there are several instances where a man has suffered another 
“to go on building upon his ground, and not set up a night till 
“ afterwards, when he was all the time conversant of his right, 
and the person building had not notice of the other's right, in 
which the Court would oblige the owner of the ground to 
permit the person building to enjoy it quietly, and without 
disturbanee. But these cases have never been extended 
so far as where parties have treated upon an agreement 
for buildmg, and the owner has not come to an absolute 
agreement; there, if persons will build notwithstanding, 
they must take the consequence, and there 1s not such an 
acquiescence on the part of the owner, as will prevent him 
“ from insisting on his right.” 

In Jackson v. Cator,| Lord Chancellor Loughborough 
referred during the argument for the plaintiff to the case 
of Mr. George Clavermg in the following terms: “ There 
“was a case, I do not know whether it came to a decree, 
against Mr. George Clavermg; im which some person was 
carrying on a project of a colliery ; and had to make a shaft 
at a considerable expense.” 

“ Mr. Clavering saw the thing going on ; and in the execution 
of that plan, it was very clear the colliery was not worth a 
“farthing without a road over Ins ground ; and when the work 
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“was begun, he said he would not give the road. The end of 
“at was, that he was made sensible, I do not know whether 
“by a decree or not, that he was to give the road at a fair 
“ value.” 

The Rochdale Canal Company v. King,! was a bill filed Rochdale 
by the plaintiff Company against King and other defendants, eee Go 
who were millowners, for an injunction restraining them from 
using the water of the canal for any other purpose except 
for condensing steam in the engines used by them. Under 
the Act empowering the Company to make and maintaim the 
canal, landowners, within a distance of twenty yards of the 
canal, had been given liberty to communicate with the canal 
by pipes and to draw from the canal such quantity of cold 
water as would be sufficient for the sole purpose of condensing 
steam used for working their steam engines, and for no other 
purpose. 

The defendants who were the owners of two mills used 
the water for seventeen years for generating as well as con- 
densing steam in their engmes, and eventually ths bill was 
filed to restrain them as aforesaid. It was held that as regards 
the first mill, the plaintiff Company could not restrain the 
defendants from using the water as they had done, as they had 
encouraged its construction, and that as regards the second 
mill, it being evident that the Company never intended to 
waive the protection of the Act, an injunction should be granted 
against the defendants restraining them amongst other things 
from taking any water from the canal other than for condensing 
steam, except by license of the plaintiffs. 

The case of Bankart v. Houghton? is also an authority Bankart v. 
for the proposition that where a man acquiesces in and /oughlon. 
encourages the construction by another of works which he 
knows, or ought to know, is likely to occasion him myjury by 
way of nuisance, he has no grounds upon which to go to the 
Court for an injunction to stop the works. 


a ee ee 


1 (1853) 22 L. J. Ch., 604. See also Q. B. (N.8.), 293; 2 Sim. N. S., 78. 
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In Davis v. Marshall! the plaintitt sued for the obstruction 
of his lights, the removal of support to Ins house, and the 
obstruction of his chnuney. The defendant pleaded equitably 
that she pulled down an ancient house and erected in its place 
a new one, that the plaintiff had notice thereof, aud that the 
defendant had done this act with the knowledge, acquiescence, 
and consent of the plaintiff and on the faith that the plaintiff 
had consented to it. 

The acquiescence and consent of the plaintiff were 
passive. 

Tt was held that this was a good equitable plea, the facts 
stated amounting to a permission on the part of the plaintiff, 
and the obstructions and removal of support complained of 
being the natural consequences of the act so permitted. 

In Cotching v. Bassett ? there was a material alteration of 
ancient lights in the course of rebuilding the dominant tene- 
ment. The alteration was made upon notice to the servient 
owner and with the knowledge and under the inspection of his 
surveyor, but without any express agreement. Subsequently 
the defendant gave the plaintiff notice of his intention to build 
a party-wall, which, if erected, would wholly have excluded the 
light from certain of the plaintiff's windows. 

The plaintiff accordingly sued for a perpetual injunction 
to restrain the defendant from so building. It was held that 
the case fell strictly within the principle of Dann v. Spurrier,’ 
and that plaintiffs were entitled to a perpetual injunction 
against the defendant. 

The same principle was applied in Davies v. Sear,4 where 
Lord Romilly, M.R., said: 5 “ A man cannot take the assign- 
“ment of the lease of a house having an archway and road 
“under it leading to a mews, and abstain from looking at the 
“plan by which the adjoining ground is laid out, and intended 
“to be built upon; he cannot stand quiet, and see it gradually 


2 (1861) 7 Jur. N. o 12473 8. ©. 3 (1802) 7 Ves., 231. 
sub nom. Davies v. Marshall (1861), 10 2 (1860) J. Re Man 7. 
CIR ANASON 56 At p. 433. 
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“become covered with houses, so that every access or means 
of communication with the mews Is shut out except this 
one, which he had always known was intended to be used 
as a means of access, and then say ‘this casement was not 
‘reserved, although there was an archway and road under 
‘the house.’ It does not le in his mouth to sav ‘I did not 
‘understand that you intended to use this mode of access, 
‘and still less did L understand that you intended to close 
“all other means of access, and leave this as the only existing 
one. This is a case where the slightest inquiry or the 
most casual observation would have shewn the defendant 4, 
indeed, he did not all along, as I believe he did, know what 
was intended.” 

In Russell v. Watts,! the Corporation of Liverpool were the Russell v. 

owners in fee of a piece of land which they agreed to lease Toa 
out for building purposes, the intention of the tenant being to accommoda- 
construct one large building upon it, but in such a manner as ri 
to be capable of subdivision into a number of separate houses. 
In order to ereet a building of the required size it became 
uccessary for the tenant to raise money by mortgaging the 
land and building, and before such scheme of building could 
be carried out, it was necessary that the three parties concerned 
should concur, namely, the owners in fee, the tenants, and the 
mortgagees. 

The scheme was in fact approved by them all, and the 
mortgagees and lessors either knew how the various blocks 
were to be constructed or left it to the builder to construct 
them as they were constructed, without troubling themselves 
about the matter. 

In either case there was no question that they authorised 
the builder to construct the building as he did, and a par- 
ticular block in such a way as that it should be dependent for 
licht to some of its windows on adjacent blocks. 

The question for decision in the suit was whether the mort- 
vagees of the latter blocks could obstruct the windows of the 
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former blocks. Bacon, V.C., thought by reason of their previous 
conduct they could not, and on appeal Lindley, D.J., agreed 
with him, in opposition to the views of Cotton and Fry, L.JJ. 

The conclusions arrived at by the Vice-Chancellor and 
Lindley, L.J.. were confirmed by the House of Lords,! but on 
the somewhat different grounds already referred to.? 

In regard to the question of acquiescence Lindley, L.J., 
said: “ This is not the case of a vendor of a piece of land 
< attempting to derogate from his own grant.” 

“It is more like the case of several persons interested in 
“several pieces of land, all agreeing to build upon them in a 
“particular wav, so as to accommodate one another, and one 
“of them afterwards, when the buildings are up, insisting on 
“rights which are quite inconsistent with the enjoyment of 
“the buildings as erected. There is no authority to shew 
“that in such a case any one of such persons could afterwards 
“build on his own land so as to obstruct his neighbour's 
“lights, and in the absence of such authority I am of opinion 
“ that he cannot do so.” 

“Tn such a case, it appears to me that the cross easements 
“which are created in the first instance are impliedly granted 
“in equity, if not at law, and if such easements are apparent, 
“no purchaser can protect limself against them by alleging 
“ he bought without notice of them.” 

“The principles of Dann v. Spurner? and Cotching v. 
“ Bassett + are in my opinion applicable to such a ease.” 

In India the doctrine of acquiescence has been apphed so 
as to preclude the owner of a priyate house, or his heirs, from 
establishing a claim thereto after it had been rebuilt and main- 
tained by public subseription with the consent of the owner and 
had for a long time been used by the public as a house of prayer.5 

And the same doctrine has recently received favourable, 
though extra-judicial, notice in the Bombay High Court.& 


1 (1885) 10 App. Cas., 590. Shaikh Durjee (1871), 15 W. R., 505. 

2? Supra, Part LV, B, I (b). 6 See Chunilal Mancharam v. Muni- 
3 Ubi sup. shankar Atmaram (1893), I. L. R., 15 
4 Ubi sup. Bom., 618, and the dicta of Fulton. J., 


6 Sufroo Shaikh Durjee v. f'uttch uat pp. 629, 630. 
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The extent of the imputed grant is to he measured by the Extent of 


necessary, Obvious, and plain consequences of the permitted or bia 
grant. 


encouraged act. 

It is reasonable that when a man acquicsces in a par- 
ticular act he should be taken to have acquiesced in the obvious 
and plain consequences of that act, but it is also reasonable 
that a man cannot be taken to assent to what he cannot foresee. 

The rule is well illustrated in the case of Bankart v. Bankart v. 
Hough acl Houghton, 

The plaintiff was a copper manufacturer and the defendant 
was an occupier of farms in the neighbourhood of the works. 

For the reduction of copper-ore the plaintiff at first used 
three roasting furnaces, the exhalations and deposits from 
which caused no material injury to the defendant’s farms. 

The roasting furnaces were subsequently increased to 
seven. Neither the defendant nor his predecessor took any 
legal steps to prevent the nuisance arising from the noxious 
vapours produced from the smelting of the copper or to stop 
them. Their attitude appears to have been one of passive 
non-interference. 

The nuisance having increased, the defendant brought an 
action at law against the plaintiff for the injury done to his 
farms and recovered damages. 

The plaintiff thereupon filed his bill to restrain the defen- 
dant from taking out execution in the action, and from all 
further proceedings therein and from commencing any other 
action at law against the plaintiff. 

A motion was made for an injunction which was refused 
with costs. 

The judgment of the Master of the Rolls is important, and 
certain passages may be usefully cited. He said, ‘ The way 
“in which it is put for the plaintiff in equity is this: It is said 
“that in a district where the effects of copper smoke are widely 
“felt and plainly understood, a tenant who takes land adjoining 


1 (1859) 27 Beav., 425. See also Davis 10 C. B., N. S., 697; and the judgment 
v. Marshall (1861), 7 Jur. N. §., 1247; of Lindley, L.J., in Russell v. Watts 
s. €. sub nom. Dawes v. Marshall (1861), (1883), 25 Ch. D. at p. 579. 
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‘copper works or such works then in the course of erection 
‘and who makes no objection to them, must be held to have 
“ acquiesced not only in the evil produced by the works in the 
course of erection, but also in all that which may hereafter be 
produced by their extension ; that the addition to the works 
is the natural consequence of their existence, and that the 
tenant cannot afterwards complain of the effects of the smoke, 
which, flowing from the works then existing or thereafter to 
‘be added, he must have foreseen and of which he did not 
‘complain. ... I think it impossible to be reasonably con- 
tended, that, because a man has acquiesced in the erection 
of certain works which have produced httle or no mjury, he 
is not afterwards to have any remedy, if, by the increase of 
the works, at a subsequent period, he sustains a serious 
i) i 

“Tam unable to accede to the argument that the defendant 
“must be held to have foreseen and to have assented, as a 
“ probable consequence, to the great and injurious additions 
‘which have been made to the works.” 

“ The highest that it can be put is, that he assented to 
what was done and to the consequences that were necessarily 
to be derived from that, but no further.” 

“ The consequences of going further would be most 
‘injurious, and would be unwarranted by any authority I am 
aware of.” 

“Tt would follow that a partial obscuration of ancient 
‘“hghts, if assented to, involved a consent to their total 
“obscuration, and that any casement assented to might be 
“increased at the pleasure of the grantee, provided it could be 
“shewn that the increase was only a probable consequence of 
the use of the casement, if found beneficial.” 

“ But I do not assent even to the first limited statement of 
“the proposition. It may well be that a person’s assent is 
“given under an erroneous opinion and view and in ignorance 
of consequences. Is that mistake of faet to bind him from 
“ thenccforward and for ever? I think not. . .. It is neces- 
“sary, in order to avoid misconception as to the view which I 
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“have taken of the case, and the observations I have made 
‘on the ignorance of the consequences of his assent being not 
‘binding on the assenting party, to distinguish between the 
‘case where the consequences of the act assented to are 
“obvious and plain, and another where they are necessarily 
“ doubtful. This may be easily illustrated; for instance, if 
“a neighbour permit me to open a window overlooking his 
‘‘ close, he knows the exact consequences of that permission, 
“namely, that he is hable for ever after to be overlooked, 
“and that he cannot afterwards so build on his close as to 
obscure that window. 'Fhis is the extent of the injury 
“which can be produced, and he cannot say that he did not 
foresee 1t.” 

“So also if he allow another a right of way across his 
meadow, he knows and can accurately estimate the extent of 
“the injury that will result from such permission. But if a 
“ eopyholder allows the lord of the manor to work the coals 
“under the close of the copyhold, by offset out of the adjoining 
‘land, does it therefore follow that if the lord in winning the 
“coals, works so near the surface as to destroy the farm 
“buildings of the copyholder, he is to have no remedy at law 
‘for the injury done to him? Could the lord be permitted to 
“allege in this Court, that the copyholder must have known 
“ that the coal lay near the surface, and that such a result was 
“probable from its having often occurred in the neighbour- 
“hood? Certainly not; but, in truth, all such illustrations 
‘present a weaker case than that before the Court, and the 
“strongest illustration of the distinction to be taken in such 
“ cases appears to me to be the case of works erected which at 
‘first seem to be and are innocuous, and which afterwards, by 
“ addition, become seriously injurious to the proprietors of the 
neighbouring lands.” 

In cases between a lessor and lessee the acquiescence of Question 
the former cannot affect or bind the reversion, or give the Lace 
lessee any additional right because the latter knows what his affects the 
title is and what his length of tenure in the land is, but where aa 
the reversioner has knowingly permitted a state of things 
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affecting his reversion with an casement he will be as much 
bound by it as if he had been in possession and acquiesced 
Wein! 

The grant of an easement founded upon the equitable 
doctrine of acquiescence will not bind an assignee of the grantor 
for value without notice.* 

The notice necessary to bind the assignee is not lnnited 
to actual notice of the grant contained in a conveyance or 
conditions of sale,? but may be “ constructive ” on the principle 
that when a person purchases property where a visible state 
of things exists which could not legally exist, or would he 
very unlikely to exist, without the property being subject 
to some burthen, he is taken to have notice of the nature 
and extent of that burthen.+ | 

But this rule of constructive notice cannot be stretched 
to such a length as from the mere fact of existence of windows 
to put the purchaser upon inquiry as to the right to use them, 
for such a doctrine would be unreasonable and dangerous 
and tantamount to affecting a purchaser with notice of any 
agreement relating to any structure which he sees on the 
adjoining land.’ 

The case of windows merely is not a case where the visible 
state of things makes the existence of an easement extremely 
probable, for windows are often put in situations where they 
are liable to be obstructed, the owner being in hopes of coming 
to some arrangement about lights and taking his chance 
of acquiring a right to access of light by twenty years’ enjoy- 
mont.” 








1 Duke of Beaufort v. Patrick (1853), 1 See Mold v. Wheateroft, ubt sup. ; 
17 Beav., 69. As lo the ease ofa mort- Bankart v. Houghton (1859), 27 Beav., 
gagee, see Mold v, Wheateroft (1859), 27 125; Allen v. Seckham (1879), 11 Ch. D., 
Beav., 510. 790. l 

2 Sece Gale on Easements, 9th Ed. p. 5 Allen v. Seckham, ubi sup. 

70. 6 Ibid. 
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( 405 ) 


Part Vi.—Aequisition of Hasements by virlue of Legislative 
Iynactment. 
A.—Statutory Easements in India.’ 

Easements acquired under a legislative enactment are 
conferred either m express terms or by necessary implication 
according to the mtention of the particular Act.! Itis pro- 
posed to refer shortly to the provisions of certain Indian 
Acts under which easements may be said to have been created 
in favour of individuals or Government im express terms 


or, by implication, according to the implied intention of the 
Act. 


(1) In favour of individuals. 


As an instance of easements created by legislative enact- Land Acqui- 
ment in favour of individuals may be mentioned the rights ieee 
granted to owners, lessees, and occupiers of mines by the XVII of 
Land Acquisition Act (Mines), XVIII of 1885, an Act of the men 
Governor-General in Council. 

By section 8 of this Act it is provided that when by reason 
of the acquisition of land the working of any mines is prevented 
or restricted, the respective owners, lessees, and occupicrs 
of the mines, if their mines extend so as to be on both sides of 
the mines the working of which is prevented or restricted, may, 
subject to certain limitations, cut and make such and so many 
airways, headways, gateways, or water-levels through the 
mines, measures, or strata the working whereof is prevented 
or restricted as may be requisite to enable them to ventilate, 
drain, and work their said mines. 

This is an instance of the creation of easements by legis- 

Jative enactment in express terms. 
(2) In favour of Government. 

Various instances occur in local Acts of the creation of 
easements in favour of Government. 
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The following instances may be mentioned :— 

(1) Section 3 of the Ajmere Land and Revenue Regula- 
tion, IL of 1877, provides for the rights of the ownership of 
Government in limes and quarries. 

The first proviso in the section by providing for the pay- 
ment of compensation to any person whose rights are infringed 
by the occupation or disturbance of the surface of the land 
occasioned by working the mines and quarries suggests the 
implied grant of easements necessary for the reasonable enjoy- 
ment of such mining and quarrying rights. 

(2) By section 151 of the Central Provinces Land Revenue 
Act, XVIII of 1851, it is enacted that, subject to express 
provision elsewhere, the right to all mines, minerals, coals, 
and quarries, and to all fisheries in navigable rivers shall 
be deemed to belong to Government, and the Government 
shall have all powers necessary for the proper enjoyment of 
such rights. 

(3) Section 41 of the Punjab Land Revenue Act, XVII 
of 1887, provides that all mines, metals, and coals, and all 
earth . . . and gold workings, shall be deemed to be the 
property of Government, and the Government shall have all 
powers necessary for a proper enjoyment of its nght thereto. 


B.—Statutory Easements in England. 

In England, illustrations of the creation of easements 
by Act of Parliament are to be found in the provisions of 
the Railway Clauses Consolidation Act, 1845, which give 
one railway company a hinted power to run a portion of 
its traffic over the line of another railway company,! and 
in what are called the Canal Acts, which are private Acts 
authorising upon the payment of compensation the making 
of a canal through private lands,? or the making of a railroad 
to a canal through intervening lands.’ 





t See Chitty’s Statutes, Sth lsd., p. (1853), 17 Beav., 60. 
66, under “ Railways.” 3 Sec Mold v. Wheatcroft (1889), 27 
* See Duke of Beaufort v. Patrick  Beav., 510, 
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Further instances occur under— 

(a) The Inclosure Acts whereby an allottce of land may 
acquire easements over the land of another allottee ! ; 

(b) The Gasworks Clauses Act, 1571 (34 & 35 Vict. c. 41), 
whereby provisionis made for the acquisition by the 
undertakers of any mere easement, not being an 
casement of water, required for the purposes of the 
special Act.“ 

(c) The Waterworks Clauses Act, 1847 (10 & 11 Vict. c. 
17), where private owners being willing to allow pipes 
through their land, a bargain is generally made for 
the easement or way-leave merely,’ or where the 
right is given to lay pipes in public streets and roads 
upon certain conditions being observed.4 

(d) The Public Health Act, 1875 (Support of Sewers), 
Amendment Act, 1883 (46 & 47 Vict. c. 37), in the 
provision which enables a sanitary authority to 
purchase an easement of support and nothing more.® 





1 See Goddard, 7th Ed., pp. 200, 201. ube sup., pp. 386, 387. 


2 5.10. And see Michael and Will on 4§. 28. And see Michael and Will, 
The Law relating to Gas and Water, 6th ubi sup., p. 387. 
Ed., p. 223. 5 Michael and Will, ubi sup., p. 386, 


3 5. 29. Anq see Michael and Will, 
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ACQUISITION OF HASEMENTS—(Continucd). 


Iv is thought desirable to devote a separate chapter to the 
interesting and important subject of prescription. 

In this connection will be considered the history and 
doctrine of prescription in England and India and the pro- 
visions of the Indian Limitation and Indian Easements Acts. 
The provisions of the English Prescription Act, so far as they 
coincide with those of the Indian enactments, will also be 
examined with the aid of the leading English authorities in 
the hope that they may throw some light on the meaning and 
intention of the Indian Legislature. 


Part L.— By Prescription. 
A.— Prescription Generally. 


Prescription has been defined to be “a title taking his 
“ substance of use and time allowed by the law.” 

 Preescriptio est titulus ex usu et lempore substantiam 
‘“ capiens ab authoritate legis.” } 

Prescription,” says Lord Blackburn in Dalton v. Angus,? 
“is not one of those laws which are derived from natural 
“justice. Lord Stair, in his Institutions, treating of the law 
“of Scotland, in the old customs of which country he tells us 
‘“ prescription had no place (book 2, tit. 12, s. 9), says, I think 
“truly, ‘ Prescription although it be by positive law founded 
“< upon utility more than upon equity, the introduction where- 
“ “of the Romans ascribed to themselves, yet hath it been since 
““recerved by most nations, but not so as to be counted 
“< amongst the laws of nations, because it is not the same, 
“* but different in diverse nations as to the matter, manner, 
“and time of i.’ ” 

To the Roman lawyers prescription was known by the 
name of Usucupio, and was defined as “ adjeetio domini per 
‘continuationen possessionis temporis lege definiti.” 3 


1 Coke, L Inst., 113b. A Dig. Eib. sl tii 3, 
* (1881) 6 App. Cas. at p. Sts. 
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Twelve ‘Tables, Roman Law. 


By the old Roman law as enunciated in the 
and in Rome moditied, and in the provinces practically super- 
seded, by the equitable edicts of the Practors, the true owner of 
the dominium or legal estate was deprived of 16 by an adverse 
possession for two years provided such possession was peace- 
able, open, and not fraudulent. 

Any possession once obtained nee vi, nec clam, nec precario 
could not be disturbed by foree.t On the basis of these 
principles was established principally, but not exclusively, 
the “ præscriptio longi temporis.” 

This was changed by Justinian, who published a constitu- 
tion by which, throughout the Empire, twenty years in the 
case of absent parties, and ten years m the case of those present, 
were fixed as the period of possession that must elapse before 
the use or possession was clothed with the title. 

In the numerous provinces into which France before the French Law. 
Revolution was divided, many of which were governed by their 
own customs, the law of prescription varied. Domat in his 
treatise on the Civil Law says: “ It is not necessary to consider 
“ the motives of these different dispositions of the Roman law, 
‘nor the reasons why they are not observed in many of the 
“customs. Every usage hath its views, and considers in the 
“opposite usages their inconveniences. And it sufficeth to 
‘“yemark here what is common to all these different disposi- 
“tions of the Roman law, and of the custonis as to what 
“concerns the tunes of prescriptions. Which consists m two 
“views ; one, to leave to the owners of things, and to those 
“ who pretend to any rights, a certain time to recover them, 
“and the other to give peace and quict to those whom others 
“would disturb in their possessions or in thew rights after 
the said time is expired.” 3 

The Code Napoleon had to supply one law for all France. 

Servitudes were divided into classes, continuous and dis- 
continuous, apparent and non-apparent. 





Die. Lib. 13, tit. 24) art 1: Dig. 2 img ia ibo Ya tiio t 
Lib. 43, tit. 26, art. 2; Dig. Lib. 43, 3 Book 3, tit. 7,s.4. Translation by 
tite Li. Doctor Strahan. 


Origin of 
prescription in 
English Law. 
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The first Projet of the Code allowed continuous servitudes, 
whether apparent or not, and discontinuous servitudes, if 
apparent, to be gained by title or by possession for thirty 
years. The Code Civil, as it was finally adopted by Article 690, 
allows servitudes, if continuous and apparent, to be acquired 
by title or by possession for thirty years, and by Article 691 
enacts that continuous servitudes, not apparent, and servitudes 
discontinuous, whether apparent or not, can only in future be 
established by titles, but saves vested rights already acquired. 


B.—Prescription in England. 


The English law as to prescription is, without doubt, 
chiefly derived from the Roman law, but as the legal system 
of every country is founded on its own notions of expediency, 
it becomes necessary to examine the English law and the 
principles upon which it rests. 

By the law of England the ownership of real property has 
always been jealously guarded. 

The maxim which has passed into a proverb that “ every 
“man’s house is his castle and fortress for defence or for 
‘repose’ exemplifies the sanctity with which the English law 
invests rights of ownership. 

A man may do what he pleases with his own property, 
and he meurs no hability for any use he may make of it, so 
long as such use causes no injury td any one else. 

No one has a right to set foot within the limits of his land 
without his express, or nnaphed, consent. 

He may build on his land in any way or to any height ke 
pleases. Ife has a mght to the continuous flow of streams 
passing through it. He may put it to wasteful or deteriorating 
uses, for he is his own master and no one can question what 
he does. 

These wad other rights of an absolute character the law 
annexes to the ownership of land, and primå facie every owner 
is presumed to possess than. 

Dut though the law regards the ownership of land with a 
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watchful eye and gives protection to those rights and advan- 
tages which are bound up with the full and unrestricted enjoy- 
ment of it, yet, under certain circumstances, and after 
the lapse of a particular period of time, another inay claim 
to have deprived the owner of these rights, of some, or all of 
them. 

The man who claims to prevent another from exercising 
the ordinary rights of ownership must found the claim upon 
some title which the law will recognise, and in order to do 
this he must shew how such title originates. 

Now it happens in many cases that a man finds himself 
in the position of being compelled to state that in proof of the 
right claimed by him, he and his predecessors have exercised 
the right for generations, though how the right was first acquired 
he is unable to say. 

It was to help parties in such a position that the doctrine User. 
of prescription was first invoked, and the effect of such doctrine 
was to release such parties from the obligation of shewing the 
origin of the right claimed, provided that they could prove the 
exercise or enjoyment of it in a particular manner and for a 
particular time. If they sueceeded in this, they were presumed 
to have acquired the right. Thus it has been said in Coke’s 
First Institutes that “prescription is a title taking his 
“ substance of use and time allowed by the law. Prescriptio 
“est titulus ex usu et tempore substantiam capiens ab authoritate 
“legis.” 

It is evident that the length of the user as well as its Preseription 
character is a powerful element in the law of prescription, for pde the 
as the saying goes, “ ambiguity of time fortifieth all titles and Length of 
“supposes the best beginning the law can give them.” 1 In aa 
this respect it is interesting to trace the development of a 
doctrine from early times through successive stages of judicial 
treatment until it became embodied in the English Prescription 


Act. 


1 Per Lord Hobart in Slade v. Drake, of Bridgnorth (1865), 15 C. B. N. 5. 
momyeeso, cited In ailis v. Mayor 52. 


Immemorial 
user, 


Read v. 
Brookman., 
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At the common law, in the first stage of the doctrine, there 
appears to have been no fixed period of prescription, but 
rights were acquired by prescription when possession or enjoy- 
ment had existed beyond the memory of man, or where, as 
the legal phrase was, “the memory of man ran not to the 
contrary.” 

The fact of immemorial user being one of the requisites 
for the acquisition of a prescriptive right aptly illustrates the 
extreme dislike with which the English law has always regarded 
any interference with the ordinary rights of property. 

Even after the introduction of this rule it was not admitted 
that such user gamed the right, but that it supphed the place 
of the proof of origin which was wanting.! 

It cannot be too clearly understood how entirely opposed 
to the theory and doctrine of prescription, is the view that it 
is the user which gains the right. User, no doubt, plays an 
important part in prescription, but it does so not as bestowing 
the right, but as affording the presumption of a lost grant 
from which the right can be inferred. Prescription in reality 
has never been anything more than the presumption of a grant, 
and it is erroneous to suppose that the fiction of a lost grant is 
a modern device. It was merely the old rule of prescription in 
a new dress, 

In 1789 Buller, J., m lis judgment in Read v. Brookman,? 
said: ‘“‘ For these last two hundred years it has been con- 
‘sidered as clear law that grants, letters patent, and records, 
“may be presumed from length of time. It is so laid down 
‘in Lord Coke’s time, 12 Rep., 5, as undoubted law at that 
“time; and in modern times it has been adopted in its 
“fullest extent. The Mayor of Kingston-upon-Hull v. Horner, 
“ Cowp., 102; Powell v. Milbanke, ante, 1 vol., 399 n, and the 
“ King v. the Archbishop of Canterbury (Tr. 11 & 12 Geo. 2, 
“ B. R.); where Lee, C.J., said, ‘Here is an uninterrupted 





1 See rule as to preseription stated in Lord Selborne in Dalton v. Angus (1881), 
Sir Francis North’s arguinent in Potter 6 App. Cas. at p. 795. 
v. North (1669), 1 Ventr., 387, cited by ” (1789) 3 Term. Rep. 16) (tea 


“usage since 1278, and there cannot be a stronger prescrip- 


“<tion of a grant.’ So in /lasselden v. Bradney (Tr. 4 
“Geo. 3, C. B.), a jury may find a recovery upon presumption. 
“So that there never appears to have been any doubt 
“on this point.” 

By various statutes,! fixed periods were Hmited for the 
bringing of actions for the recovery of real estate, and these 
continued in force until the statute of Westminster, 8 Edw. I, 
c. 89, 1275. 

By this statute the period of bringing a writ of right was 
limited to the time of King Richard 1, a period of eighty-cight 
years, or as commencing from the year 1189. Writs of mort 
d’ancestor, etc., were limited to the coronation of Henry III, 
about fifty-eight years. The writs of novel disseisin remained 
subject to the same limitation as before, namely, to the passage 
of Henry III into Gascony.? Although the statute referred 
solely to actions for the recovery of real estate, the judges 
by an assumption of legislative authority proceeded to apply 
the statutory prescriptive rule to incorporeal hereditaments, 
and, amongst others, to easements. 

In course of time, the limitation thus fixed became 
attended with the inconvenience and hardship caused by the 
impossibility of carrying back the proof of possession or 
enjoyment to a period which, aftcr one or two generations, 
ceased to be within the reach of evidence. 

Here, again, the judges came to the rescue and provided a 
remedy by holding that if the proof was carried back as far as 
living memory would go, it should be presumed that the right 
claimed had existed from the time of legal memory, that is to 
say, from the time of Richard I or the year 1189. 





1 Before the statute of Merton the 
limitation in a writ of right, according 
to Bracton, was from the time of Henry 
I, that is, from the year 1100, or 135 
years. By the statute of Merton, 
20 Henry III, e 8, limitation in a 
writ of right was from the time of 
Henry H, a period of seventy years. 


2 Writs of mort d’ancestor and of 
entry were not to exeeed the last 
return of King John from Freland, a 
period of twenty-five years. Writs 
of novel disseisin were to be limited 
to the first voyage of the Wing into 
Gaseony, a period of fifteen years. 


Fiction of a 
lost grant, 


Effect of the 
device, 
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No further change took place in the law until the passing 
of the statute of 21 Jac. I, c. 16, notwithstanding the statute of 
92 Hen. VIII, c. 2, by which the time for bringing a writ of 
right was limited to sixty years, and an opportunity was given 
to the Courts to apply by analogy its provisions to the case of 
easements. The statute of 21 Jac. I, c. 16, limited the time for 
bringing a possessory action to twenty years, and judges by 
another bold assumption of the functions of the Legislature 
availed themselves of the opportunity afforded by this statute 
to adopt the last-mentioned period as sufficient to found a 
presumption of the existence since legal memory of the right 
claimed. 

But in no case was the presumption conclusive, and none 
of these changes in the law, important as they were in reducing 
the period of prescription to narrower and more certain limits, 
were of any avail in removing the obstacle to the acquisition of 
the right claimed, which appeared as soon as there was proof 
of an origin later than legal memory, inasmuch as, if in the 
course of a canse it was shewn that the disputed right had 


had such later origin, the presumption failed, and the claim of 


right was defeated. 

It is evident that this latitude in rebutting the presumption 
allowed to the person contesting the right was in many cases 
productive of great hardship and injustice to the party claiming 
it and frustrated the very object of prescription, which is the 
protection of titles after long possession. 

In order to remedy this defect in the law, resort was had 
to the doctrine of a lost grant, a fiction which appears to have 
been created on the principle that, independently of prescrip- 
tion, every meorporeal hereditament must have had its origin 
in grant. 

By this device user of the right, at first for living memory 
and, afterwards, for twenty years under the statute of James I, 
raised the presuinption that it had been granted by a deed 
which in the lapse of time had been lost. 

This device appears to have been as much to the dis- 
advantage of the party contesting the right, as the former 


possibility of proof of an origin later than legal memory was 
to that of the person claiming it, for proof of user at first for 
legal memory and afterwards for twenty years negatived any 
evidence of an origin later than legal memory by reason of the 
presumption that the user had commenced under a deed which 
had since been lost. 

It should be observed that in earlier times it was essential 
to the application of this doctrme that a grant should be 
thought to have been really made and afterwards lost or 
destroyed by accident, and it was the business of the jury to 
decide whether the making and subsequent loss or destruction 
had been fairly proved by the evidence.! 

As the doctrine was extended in later times the attention 
of the Courts seems to have been fixed on the length of the 
user or enjoyment of the right conferred by the deed rather 
than on the deed itself, or the evidence which proved its 
destruction or loss. Thus, gradually, 1t came about that the 
loss of the deed was not so much proved as presumed from the 
assertion to that effect of the party claiming under it. 

As apphed to easements the doctrme was based wholly on 
fiction, and juries were directed to find m favour of a lost 
erant where it was clear that no grant had ever existed. 

Of this doctrine, while its utility is admitted, it has been 
said that its introduction was “a perversion of legal principles 
“and an unwarrantable assumption of authority.” 2 

Its effect on the law of prescription was indirectly to convert 
the rebuttable presumption formerly raised by proof of actual 
user into a practically conclusive one, and it thus became a 
method of shortening the period of prescription.? 





1 Leyfield’s case (1611), 10 Rep., 92. assent on the part of the servient owner 

PREVA Rothe 139. to the enjoyment of the easement 

3 The former presumption rebuttable claimed, nor by evidence of dissent 
by proof of origin of the easement short of actual interruption of, or 
within the period of legal memory gave obstruction to, tho enjoyment, nor by 
place to a presumption whieh could be mere proof by the servient owner that 
rebutted neither by proof of the origin no grant was in fact made either at 
of the easement within the period of | the commencement, or during the 
legal memory, nor by proof of such  eontinuance, of the enjoyment; see 
circumstances as negatived an actual the judgment of Thesiger, L.J., in 


P.E, 2q 


Angns V. 
Dalion. 


English Pre- 
scription Act. 


Mounsey v. 
Ismay. 
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In the case of Angus v. Dalton,! already tonsidered at 
length in reference to the easement of support, the doctrine of 
a lost grant and the evidence necessary to rebut its presumption 
were the subjects of claborate discussion m all the three Courts 
before whom the case was heard, and the opinion formed by 
a majority of the judges was that the presumption of a lost 
grant founded on long enjoyment is so far conclusive as not to 
be rebuttable by proof that no grant has in fact been made. 

But legal incompetence as regards the servient owner to 
erant an easement, or a physical incapacity of bemg obstructed 
as regards the easement itself, or an uncertainty and secrecy of 
enjoyment putting it out of the category of all ordinary known 
easements, will prevent the presumption of an easement by 
lost grant.? 

In the early part of the nineteenth century, when war was 
made on all legal fictions and that of a lost grant fell mto dis- 
favour, the Legislature determined to remove the blot on the 
admimistration of justice which arose from thus foremg the 
consciences of juries, and to substitute a direct for an mdirect 
method of lessening the period of preseription. 

This was the chief aim and object of Lord Tenterden’s 
Act, otherwise known as the English Prescription Act, 2 & 8 
Wille 

In Mounsey v. Ismay,3 Martin, B., declares the occasion of 
the enactment of the Prescription Act to be well known. He 
says: “ It had been long established that the enjoyment of an 
“casement as of right for twenty years was practically conclu- 
“sive of a right from the reign of Richard the First, or, in 
‘other words, of a right by prescription (except proof was 
“given of an impossibility of the existence of the right) from 
“that period. A very common inode of defeating such a right 


— —— 








Angus v. Dalton (1878), 4 Q. B. D., 1 (1878-1881) 3 Qe bo ID eso 
pp. 171 ect seq. Vhus, though the Q. B. D., 1623 Dalton v. Angus, 6 
evidenee of enjoyment was in theory App. Cas., 740. 


merely presuinptive evidence, in prac- 2 See Angus v. Dalton (1878), 4 
tice and effect it was a bar; see Bright ORDE R 7 5. 
ve Walker (IS31), | C. M. & KR. at p. a (1865) 3EM. & C., GSO" RE TTEN 


217; HORR. Tnt p Ie: ssela ov; 


( 419 ) 


“was proof of unity of possession since the time of legal 
“memory.” 

“To meet this the grant by a lost deed was invented, but 
‘in progress of time a difficulty arose in requiring a jury to 
‘find upon their oaths that a deed had been executed which 
“ every one knew never existed, hence the Prescription Act.” 

By section 2 of the Prescription Act, claims to any way or 
other easement, or to any watercourse, or the use of any water 
after actual enjoyment by any person claiming right thereto 
without mterruption for twenty years are not to be defeated or 
destroyed by shewing only that such way or other matter was 
first enjoyed at any time prior to such period of twenty years, 
but such claims are made defeasible as formerly after twenty 
years’ actual enjoyment and without interruption, and by the 
same section, when such way or other matter shall have been 
so enjoyed as aforesaid for the full period of forty years, the 
right thereto is to be deemed absolute and indefeasible, unless 
it appears that the same was enjoyed by some consent or 
agreement expressly given or made for that purpose by deed or 
writing. ! 

By section 3 of the same statute,? subject to a like proviso,? 


1 See App. I. As to the words 
“ agreement expressly made by deed,” 
see Haynes v. King (1893), 3 Ch., 439, 
and cf. corresponding provision in 
Indian Easements Act, s. 15, Expl. I. 
and App. VII; and see Sultan Nawaz 
Jung v. Rustomji Nanabhoy (1899), 
eles Dom. (LC); 156; L. R., 
26 Ind. App., 184. An express agree- 
ment in writing signed simply by the 
owner of the dominant tenement, and 
not by the owner of the servient 
tenement, has been held to be a good 
agreement within the proviso, Bewley 
v. Atkinson (1879), 13 Ch. D., 283. As 
to what is sufficient to affect the 
assignee of the servient owner with 
constructive notice of the agreement, 
see Allen v. Seckham (1879), 11 Ch. D., 
790. 

2 See App. I. 


3 I.e. enjoyment by some consent or 
agreement, etc., see section 2. An ex- 
ception in a grant enabling the grantor 
to do something which he would other- 
wise be unable to do, as being in dero- 
gation of his own grant, will not 
prevent the grantee from acquiring a 
right to light aliunde—for instance, by 
the operation of the statute—and is, 
therefore, not within the proviso, see 
Mitchell v. Cantriil (1887), 37 Ch. D., 
56. It seems that a tenant in occupa- 
tion of the dominant tenement is 
competent to give the requisite “ con- 
sent or agreement,” although he may 
thereby prejudicially affect his land- 
lord’s inchoate right, Hyman v. Van 
der Bergh (1908), 1 Ch., 167; but a 
mere casual occupant cannot do so, 
Ibid, at p. 179. 


Section 2. 


Section 3. 


Sections 2 and 


3 must be 
read with 
section +. 


Prescription 
Act not 
exclusire. 


Effect of the 
ACL 
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a right to light becomes absolute and indefeasible after twenty 
years’ actual enjoyment without interruption.? 

But these sections must be read with section 4,2 with the 
result that the above-mentioned periods cannot be taken as 
periods in gross, but as periods next before some suit or action 
wherein the claim or matter to which such periods may 
respectively relate shall have been or shall be brought into 
question. 

Until this is done no title is acquired under the Act, and 
the right remains merely inchoate.? 

The Prescription Act has not taken away any of the modes 
of claiming easements which existed before the statute. They 
may still be ntilised, but instances of claims based on them 
are much fewer. 

Recourse may still be had to the common law method of 
prescription by immemorial user, and the fiction of a lost 
orant when, owing to recent interruption,‘ or intervening unity 
of possession,® a prescription under the statute next before 
action brought cannot be made out. But if the claimant 
chooses to base his title to any easement contemplated by the 
Act, npon the old common law method of immemorial user, he 
is of course liable to be defeated, as formerly, by proof of a 
modern origin.® 

In reality the Act did nothing more than shorten the period 


the eases there cited. 
4 Bayram v. Khetranath Karformah 


1 Lilerally construed, the words 


‘the light” wonld mean all the light 


which for twenty years has existed in 
the surroundings of the tenement which 
has enjoyed it, but it has been helc 
that this is not the true construction, 
see supra, Chap. 1H, Part TI, and 
Colls x. Iome and Colonial Stores, Ltd. 
(1904), App. Cas. ut p. 183. 

2 or the text of the section, see 
App. 1, and for a commentary thereon, 
see infra. 

3 Colls v. Home and Colonial Stores, 
Ltd. (1904), App. Cas. at pp. 189, 190; 
llyman v. Van der Bergh (1908), 1 Ch. 
167. And see further infra in connce- 
tion with the construction of s. f and 


(1869), 3 B. L. R., O. C. J. ate 
Ponnuswami Tevar vw. Collector of 
Madura (1869), 5 Mad. H. C. at p. 21; 
Subramaniya v. Ramachandra (1877), 
J. L. Ro, 1 Mad. at p. 338; Warne@ien. 
Queen's College, Oxford (1871), L. R., 


6 Ch, App. 728; Aynsley v. Glover 
(1875), DB. K., 10 Cho Appameesoe 


Dalton v. Angus (1881), 6 App. Cas. 
at p. 814. And see Gale on Easements, 
th Ed., pp. 193, 194. 
5 fHulbert v. Dale (1909), 2 Ch., 570. 
6 See supra, and Hulbert v. Dale 
(1909), 2 Ch., 570. 
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of prescription in certain eases. It was passed, as its preamble 
declares, in order to put an end to the inconvenience and 
injustice of the old common law rule of immemorial user and 
the subsequent fiction of a lost grant, and it provided another 
and more convenient mode of acqurmg easements. ! 

But in altering the mode of proof it has made no difference 
in the night conferred.? 

The Act neither enlarges the right of the dominant tenement 
nor adds to the burthen of the servient tenement. 

Its effect is simply this: when the easement has been 
enjoyed for the full period which before the Act was supposed 
to be sufficient to support a prescriptive claim, and the right is 
then brought into question, (for until then the origin of the 
right continues just the same as if the Act had never been 
passed, and no title has been acquired thereunder,) it avoids 
and extinguishes every adverse plea not founded upon an 
agreement or consent in writing. 

Regarding the Prescription Act as an act of procedure 
(and the preamble supports this view),® it is clear that one of 
the results of the statute has been largely to supersede the old 
system of pleading, 

Under the statute, prescription has become a matter juris 
positivi, and does not require, and, therefore, ought not to be 
rested on, any presumption of grant or fiction of license having 
been obtained from the person contesting the right or his 
predecessors in title.® 

But questions of procedure or pleading do not affect the 





1 See Arzan v. Rakha Chunder Roy Garth, C.J., in Arzan v. Rakhal Chunder 


Chowdhry (1883), I. L. R., 10 Cal., 214 
(217); Delhi and London Bank v. Hem 
Lall Dutt (1887), I. L. R- 14 Cal., 839 
(555); Bright v. Walker (1834), 1 
CEMS Rat p. 218; 40 R. R. at 
PEE Anyus v. Dulion (1877), 3 
Q. B. D. at p. 105; Gardner v. Hody- 
son’s Kingston Brewery (1903), App. Cas. 
at p. 236, 

*“ Per Lord Halsbury in Cols v. 
Home and Colonial Stores, Ltd, (1904), 
App. Cas. at p. 183; and see per 


voy Chowdhry, ubi sup. 

3 Per Lord Macnaghten in Colls v. 
Home and Colonial Stores, Ltd., ubi 
sup., at pp. 190, 191. 

4 Ibid. at pp. 189, 190, rejecting the 
qualification suggested hy Bowen, L.J., 
in Scott v. Pape (1886), 31 Ch. D. at 
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5 See App. L 
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Hi Gop 200; 
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theory that every easement must arise with the knowledge and 
consent of the servient owner, express or nnphed. 

“ Consent or acquiescence,” said Thesiger, L.J., in deliver- 
mg the judgment of the Court of Appeal im Sturges v. Bridgman, ! 
“of the owner of the servient tenement lies at the root of 
** prescription and of the fiction of a lost grant.” 

In Dalton v. Angus,? Fry, J., expressed the opinion that 
the whole law of prescription and the whole law which goverus 
the presumption of inference of a grant or covenant rest upon 
acquiescence. 

He said: ‘It becomes then of the highest importance to 
‘consider of what ingredients acquiescence consists. In 
“many cases, as for instance, in the case of that acquiescence 
which creates a right of way, it will be found to involve, 
first, the doing of some act by one man upon the land of 
‘another ; secondly, the absence of right to do that act in the 
“person domg it; thirdly, the knowledge of the person 
affected by it that the act is done; fourthly, the power of 
the person affected by the act to prevent such act either by 
act ou his part or by action in the Courts; and lastly, the 
abstinence by him from any such interference for such a 
“length of time as renders it reasonable for the Courts to say 
that he shall not afterwards interfere to stop the act being 
done.” 

“ Tu some cases as, for example, iu the case of lights, some 
of these ingredients are wanting; but I cannot imagme 
any case of acquiescence in which there is not shewn to be in 
the servient owner: 1, a knowledge of the acts done; 2, a 
power in hin to stop the acts or sue in respect of them ; and 
3, in abstinence on his part from the exercise of such power. 
That such is the nature of acquiescence and that such is the 
ground upon which presumptions or inferences of grant may 
“be made appears to me to be plain, both from reason, from 
“maxi, and from the cases. As regards the reason of the 
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“case it is plain good sense to hold that a man who can stop 
“an asserted right or a continued user, and does not do so for 
a long time may be told that he has lost his right by his 
delay and by negligence, and every presumption should 
therefore be made to quiet a possession thus acquired and 
enjoyed by the quiet consent of the sufferer. But there is no 
souse In binding a man by an enjoyinent he cannot prevent, 
or quieting a possession which he could uever disturb. 
“Qui non prohibet quod prohibere potest, ussentire videtur :’ 
“contra non valentem agere, nulla currit preseriptio, are two 
“maxims which shew that prescription and assent are only 
‘raised where there is a power of prohibition.” 

In the same case! Lord Blackburn preferred laches to 
acquiescence as a possible ground upon which to found 
prescription ; but he declined to regard it as the only ground. 

He thought a failure to interrupt, when there 1s a power to 
do so, might well be called laches, and it seemed far less hard 
to say that for the public good and for the quieting of titles 
cnjoyment for a prescribed time should bar the true owner 
when the true owner had been guilty of laches, than to say 
that for the public good the true owner should lose his rights 
if he had not exercised them during the prescribed period, 
whether there had been laches or not. But in either case he 
thought there was not much hardship. Presumably such 
rights if not exercised were not of much value, and though 
sometimes they were, “ Ad ea quae frequentius accidunt jura 
“ adaptantur.” 

But if, according to Lord Blackburn, prescription being a 
positive law differing in matter, manner, and time in different 
countries, is founded on a broader principle than that of 
acquiescence solely, it is at any rate the generally accepted 
view at the present time that acquiescence is an all-important 
element in prescription. 

From the acquiescence of the servient owner is deduced 
the grant of the easement.2 Thus, in legal conception, all the 
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ditferent modes in which easements are acquired are in reality 
reducible to one, that of grant. 

In Rangeley v. Midland Railway Company,' Lord Justice 
Cairns said, “ every easement has its origin in a grant expressed 
“or implied.” 

And so it is that just as a grant which is unlawful or illegal 
is void, so must prescription have a lawful beginning.? “For 
“such things as can have no lawful beginning, nor be created 
“at this day by any manner of grant, or reservation, or a deed 
“that can be supplied, no prescription is good.” 3 

“ It is well settled,” says Palles, C.B., in McEvoy v. Great 
Northern Railway Company,* “ that, though a presumption of 
“grant is not now necessary to found a prescriptive right, 
“still there cannot be a’prescription if the owner of the servient 
tenement be so restrained by statute, or by the common laws, 
`“ as to be incapable of granting the easement in question.” 

Though it is essential to prescription that there should be 
acquiescence on the part of the servient owner it is equally 
important that the user or enjoyment of the inchoate right on 
the part of the dominant owner should fulfil the condition of 
“nee clam, nec vi, nec precario,” that is, should be “ open, 
“ peaceable, and as of right.” 5 And this rule applies both to 
afhrmative and negative easements.§ 

“The cantilena nec clam, nee vi, nec precario, says 
Lowen, J., in Dalton v. Angus," “is a doctrine not peculiar 
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1 (1868) L. R., 3 Ch. Appa, 306 (310). R., 219; 40 R. R., 536; Tickle v. 
* Gateward’s case (1607), 6 Coke Rep., Brown (1836), 4 A. & E., 3693 Sturges 
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Potter v. North (1669), 1 Vent., 387; Dalton v. Angus (1881), 6 App. Cas. 


Vearerson v. Peterborough Rural District at p. 785; Prescription Act, s. 5, see 
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“to affirmative easements, though we are chiefly fanubar with 
‘it in that chapter of the law of England. It seems in truth a 
“natural condition of any inchoate user which is to mature by 
“Jength of time and apart from statute into the presumption 
“of a right acquired at a neighbour’s expense.” 

The theory which wnderhes the whole law of prescription 
is that the right has been granted for valuable consideration 
and a conveyance of it made before the commencement of 
the user. 

Supposing that to have been actually done, how would the 
purchaser have used or enjoyed the right ? It might well be 
assumed that he would have done so openly, at all seasons and 
at all times, and whenever he chose. He would not have done 
so in a secret or stealthy manner as if he were doing something 
he ought not to do. 

He would have enjoyed it peaceably, because if any one 
had disturbed or injured him in the exercise of the right he 
would have had his legal remedy against him. It was user of 
this character which, prior to the Prescription Act, the law 
required in order to raise a conclusive presumption of grant, 
aud it is a similar user that the law now requires under the 
statute to make the right absolute and indefeasible. 

The real question in each case of alleged prescription 1s 
whether the user or enjoyment is in all respects the same as 
it would have been, if at the commencement of, or previous to, 
the period of such user of enjoyment, the right in dispute had 
been bought and paid for. 

Returning to the above-mentioned requisites of a valid 
enjoyment ; first, the enjoyment should be peaceable. 

This means that the person claiming the easement must 
be able to shew that he has enjoyed it during the prescriptive 
period without any interruption or opposition on the part of 
the servient owner sufficient to defeat the enjoyment. 

Briefly, the user must not be a contentious one. Thus, 
where an action was brought for the disturbance of a right to 
draw water from a watercourse, and it was proved that the 
plaintiff had been im the habit of drawing off the water for 
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his own purpose and that the owners of the watercourse had 
resisted and had his servants fined for domg so, and that they 
having been defended by the plamtiff had not appealed, it was 
held that this conviction unappealed against was evidence of 
au acknowledgment by the plaintiff that the enjoyment had 
not been as of right.! 

Secondly, the enjoyment must be open. As it is essential 
that the enjoyment of an easement during the prescriptive 
period should be unmterrupted, so is it equally essential that 
the enjoyment should be capable of interruption. 

And in order that the enjoyment should be capable of 
interruption, it is essential that the enjoyinent should be open. 

A man cannot resist or interrupt that of which he has no 
knowledge, either actual or constructive. 

And if he cannot resist or interrupt it he cannot be said 
to consent to, or acquiesce in, it, and it has been seen that 
consent or acquiescence lies at the root of prescription. 

Knowledge, power to interrupt, and abstention from so 
doing on the part of the servient owner are three necessary 
elements in the acquisition of easements by prescription. 

“ Although,” says Lord Campbell in Humphries v. Brogden,” 
‘there may be some difficulty in discovering whence the grant 
“of the easement in respect of the house is to be presumed, 
“as the owner of the adjoining land cannot prevent its being 
“ built, and may not be able to disturb the enjoyment of it 
“ without the most serious loss or inconvenience to himself, 
‘the law favours the preservation of cnjoyments acquired by 
“the labour of one man and acquiesced in by another who 
“has the power to interrupt them.” 

In Angus v. Dalton,’ Thesiger, L.J., referrmg to Webb v. 
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1 Jialon v. Swansea Waterworks Co.  * by serviont owner.” 
(1551), 17 Q. B., 267. Effective iuter- 2 (1848) 12 Q. B. at po 720g ze 
ruption must consist in doing some uet ě L, J. Q. Boat p. 14. 
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alfinuativo and negative eascincents, or also per Cotton, L.J., at p. 187,“ Enjoy- 
in taking legal proceedings as regards inent does not confer a right unless the 
affirmative casements alone, See tnfra,  cnjoyiment has been open.” 

under “ What is effective interruption 


Bird?) and Chasemore v. Richards ? as instances of the secrecy 
of user and incapability of interruption operating agamst the 
acquisition of an easement by’ prescription, said that they were 
direct authorities to shew that “ a physical incapacity of being 
‘obstructed as regards the casement itself, or an uncertainty 
“and secrecy of enjoyment putting it out of the category of 
“all ordinary known easements, will prevent the presump- 
“ tion of an casement by lost grant; and, on the other hand, 
“indirectly, they tend to support the view, that as a general 
“rulo where no such physical incapacity, or peculiarity of 
cnjoyment, as was shewn in those cases, exists, unmterrupted 
and unexplained user will raise the presumption of a grant 
upon the principle expressed by the maxun, * Qui non pro- 
‘ hibet quod prohibere potest, assentire videtur? ° And again in 
a later part of his judgment he says, “a user which is secret 
raises no presumption of acquiescence on the part of the 
servient owner, and, as a consequence, no presumption of 
right in the dominant.” 3 
In Sturges v. Bridgman 4 the same learned Lord Justico Sturges v. 
clearly cnunciates the law. TA 
After stating that consent or acquiescence on the part 
of the servient owner hes at the root of prescription, and of 
the fiction of a lost grant, and that the acts or user which 
go to the proof of either one or the other must be nee vi, nee 
clam, nee precario, he proceeds, “a man cannot, as a general 
‘rule, be said to consent to or acquiesce in the acquisition by 
“his neighbour of an easement through an enjoyment of which 
“he has no knowledge, actual or constructive,> or which he 
contests and endeavours to interrupt, or which he temporarily 
“licenses. It is a mere extension of the same notion, or rather 
“itis a principle into which by strict analysis it may be resolved, 
“to hold, that an enjoyment which a man cannot prevent 
“raises no presumption of consent or acquiescence. Upon 


1 (1863) 13 C. B. N. S., 841. 5 Sce Liverpool Corporation v. H. 
2 (1859) 7 1I. 1. C., 349. Cogitil & Sons, Lid. (1918), 1 Ch., 307 
TS) Q. B. D. atp. 181. to the same effect. 


4 (1879) 11 Ch. D. at p. 863. 
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this principle it was decided in Webb v. Bird! that currents 
of air blowing from a particular quarter of the compass, and 
in Chasemore v. Richards 2 that'subterrancan water percolating 
through the strata in no known channels, could not be acquired 
as an easement by user; and in Angus v. Dalton, a case of 
lateral support of buildings by adjacent soil, which came on 
appeal to this Court, the principle was in no way impugned, 
although it was held by the majority of the Court not to be 
applicable so as to prevent the acquisition of that particular 


* easement.” 


“ It is a principle which must be equally appropriate to 
the case of affirmative as of negative easements 4; in other 
words, it is equally unreasonable to imply your consent 
to your neighbour enjoying something which passes from 
your tenement to his, as to his subjecting your tenement 


‘to something which comes from his, when in both cases 


you have no power of prevention.” 

“ But the affirmative easement differs from the negative 
easement in this, that the latter can under no circumstances 
be interrupted except by acts done upon the servient tene- 
ment, but the former, constituting, as it does, a direct inter- 
ference with the enjoyment by the servient owner of his 
tenement, may be the subject of legal proceedings as well 
as of physical interruption. To put concrete cases—the 
passage of hight and air to your neighbour’s windows may 
be physically interrupted by you, but gives you no legal 
grounds of complaint against him. The passage of water 
from his land on to yours may be physically interrupted, 
or may be treated as a trespass and made the ground of 


‘action for damages, or for an injunction, or both.” 


1 (1861) 10 GC. B. N. K., 268; 13 presumed grant by long enjoyment, 


©. i. N.S.) sale 

2 (1859) 740, L. (i; 949, 

3 (1878) 1 Q7 B. Dee. 
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and even though the servient owner 
may have had notice that such light 
was required for his neighbours busi- 
hess, «labler v. Gordon (1905), 1 K. B.. 
417, following the views expressed in 
Colls v. Home and Colonial Stores, Ltd. 
CUOR App. Caps, 172je2027 205" 2075 
208, 209. 


Again, in Dalton v. Angus ! the necessity for the enjoyment Dalton v. 
which raises the presumption of a grant being open or capable 4” 
of interruption was declared by all the judges who had occasion 
to notice the subject. In the same case Fry, J., said 2— 

“ There is no sense in binding a man by an enjoyment 
“he cannot prevent, or quieting a possession which he could 
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‘never disturb.” 

“< Qui non prohibet quod prohibere potest, assentire videtur :’ 
“* conira non valentem agere, nulla currit preseriptio, are two 
‘“ maxims which shew that prescription and assent are only 
“raised where there is a power of prohibition.” 

By clam is not meant fraudulently or surreptitiously. It 
is sufficient that the easement has not come to the knowledge 
of the party disputing it, and is not of such a nature that his 
attention ought reasonably to have been drawn to it.3 

As regards the question of capability of interruption both 
Lindley, J., and Fry, J., in Dalton v. Angus 4 felt themselves 
compelled by authority to hold that an easement of support 
being physically capable of obstruction could be acquired by 
prescription, but they both doubted the expediency and 
common-sense of a law which obhges an adjoming owner to 
remove the soil used for support, which he would otherwise 
have left where it was, in order to preserve his unrestricted 
right to do so at some future time, and thereby imposes upon 
him the necessity of an excavation which might be at once 


expensive, difficult, and churlish. 


The knowledge which is necessary to affect the servient Knowledge 
; j nS Ss rere a may be either 
owner with notice of the right that is being acquired against yy or con. 


him so as to make the enjoyment of if capable of interruption structive. 
by him, may be either actual or constructive.® 





1 (1881) 6 App. Cas. at pp. 757, 766, 4 (1881) 6 App. Cas. at pp. 764, 775. 
774, 785, 786, 801. 5 Sturges v. Bridgman (1879), 11 Ch, 
2 At pants: D., 852; Angus v. Dalton (1878-1881), 
3 Union Lighterage Co. v. London 3 Q.B. D., 55; 49.3. D., 162; 6 App. 
Graving Dock Co. (1901), 2 Ch., 300; Cas., 740; and see Union Lighterage Co. 
affirmed on appeal (1902), 2 Ch., 557 v. London Graving Dock Coa. (1902), 2 
Liverpool Corporation v. H. Coghill & Ch, at p. 574. 
Sons, Lid. (1918), 1 Ch., 307. 
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As regards constructive knowledge, Dalton v. Angus}! is a 
case in point. 

There it was said by Lord Chancellor Selborne that if a 
house which formerly enjoyed a right of support is pulled 
down and a building of an entirely different character 1s erected 
in its place, the adjoining owner must have imputed to hnn 
knowledge that a new and enlarged easement of support, 
whatever may be its extent, 1s going to be acquired against 
hin, unless he interrupts or prevents it. It is not essential 
to the acquisition of the easement that he should have par- 
ticular information as to the details of the new structure. 

There are some things of which all men ought to be pre- 
sumed to have knowledge, and amongst them is the fact that, 
according to the laws of nature, a building cannot stand without 
vertical, or, ordinarily, without lateral support. 

Supposing the servient owner to have knowledge of the 
right which is being acquired against him and the power to 
interrupt it, the next question is what sort of interruption is 
necessary in order to prevent the acquisition of the ease- 
ment. 

From the observations of the learned judges in Angus v. 
Dalton? and Sturges v. Bridgman 3 it appears that effective 
interruption, in the case of affirmative easements, must consist 
either in doing some act on the servient tenement or in taking 
legal proceedings for the direct interference with the servient 
owner’s rights of ownership, and in the case of negative ease- 
ments, in doing some act on the servient tenement. 

Thus in Cross v. Lewis # Bayley, J.. speaking of the case 
of a man opening windows, says: “ If his neighbour objects 
“to these, he may put up an obstruction, but that is his only 
“remedy, and if he allows them to remain unobstructed for 


? (1881) 6 App. Cas. at p. 801, And p. 774. 


see Union Lighterage Co. v. London 3 See the judgment of Thesiger, L.J., 
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‘ twenty years, that is a sufficient: presumption of an agreement 
“not to obstruct them.” 

Neither proof of circumstances which mercly negative 
actual assent on the part of the servient owner to the enjoy- 
ment of the casement claimed nor evidenee of dissent, such as 
a protest on the part of servient owner unaccompanied by 
actual interruption of, or obstruction to, the enjoyment, 1s 
effectual to support a plea of interruption.! 

Thirdly, the enjoyment must be as of right.* Enjoyment 

A i sor l - must be as 

The person claiming the easement must shew that he has of right. 
exercised it as if he had been the true owner, without permission 
or license from any one. 

Thus, it has been held that enjoyment for part of the 
twenty years had under license, or permission, from the servient 
owner is not enjoyment for that period so as to be evidence of 
a perfect right. 

This was the case of Winship v. Studspeth,? where the an ee 
defendant who claimed a right of way was found to have P a 
exercised the way for the first seven years by the permission 
of the then owner and for the remaining fourteen years prior 
to action as an easement. Alderson, B., said that the way 
must be exercised for the period prescribed as of right against 
all persons so as to be evidence of a perfect right, and that on 
the evidence the defendant had no way “ as of right’ since the 
exercise for the first seven years was during a period when the 
owner could not stop him. 

As a general rule, says Thesiger, L.J., in Sturges v. Bridg- Sturges v. 
man,* a man cannot be said to consent to, or acquiesce in, the d 
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acquisition of an easement through an enjoyment which he 
temporarily licenses. 

And upon the same principle it has been decided that pay- 
ment for leave to use a way,! and an agreement for access of 
light to a window, preclude the user from being as of nght.* 

Another instance of precarious enjoyment is that furnished 
by the case of Arkwright v. Gell,3 which decides that the enjoy- 
ment of a temporary artificial stream is of too precarious a 
nature to establish a preseriptive nght to the flow of water in 
such a stream as against the origmator.4 

In connection with the present topic may be noticed the 
rule that the right claimed should be enjoyed as an easement 
during the prescriptive period. If the nature of the user is 
such as to preclude the possibility of the right claimed having 
been enjoyed as an easement for any part of the necessary 
period of enjoyment, no easement is acquired. Thus, unity of 
possession or ownership during any part of the prescribed 
period operates as a disqualification and excludes the period 
during which it has continued.” 

At one time, it appears to have been considered that the 
effect of the unity was not only to suspend during its con- 
tinnance the accruing right to the easement, but also to nullify 
any valid enjoyment which had preceded it,6 but later decisions 
appear to justify the conclusion that the interruption caused by 
the unity is not an adverse interruption under the statute, but 
a mere suspension of the growing right, so that if it could be 
shewn that the enjoyment had lasted say for fifteen years, and 
then there had been an interruption by unity of possession, and 


Gardaner (1838), 4 M. & W. at p. 500 ; 
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32 teh. D., 600. 

l (iardner v. Kingston 
Brewery Co, (1903), App. Cas., 220. 

2 Waston v. Tated (1903), 1 Ch., 105. 

3 (1839) 6M. & W., 203. 

4 See also Burrowa v, Lang (1901), 2 
Ch., 602; Schwann v. Cotton (1918), 
2 Che, 4s). 

b Onley v. Gardiner (1838), 4M. & W., 


Hodgsow's 


496; Clayton v. Corby (1842), 2 Q.B., 
s13; Marbidge v. Warwiek (1849), 3 
Iixeh., 5523; DBattishill v. Reed (1856), 
18 ©. B., 696; Ladyman v. Grave (1871), 
L. R., 6 Ch. App., 763; Leelesiastieal 
Commissioners v. Kino (1880), 14 Ch. 
D., 213; Damper v. Bassett (1901). 
2 Ch., 350; and see Mallam v. Rose 
T O atea Ai 

6 Onley v. Gardiner (835), 1M. & W., 
4965 Battishill v. Reed (1856), I8 C. B., 


696, 
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theu, the unity of possession having terminated, the enjoyment 
had lasted for five years more, m such a case an enjoyment for 
twenty years could have been pleaded.! 

In addition to the requisites contained in the phrase nee vi, 
nec clam, nec precario, it is further essential to the acquisition 
of an easement that the enjoyment should be definite in 
character, and that the mght should be physically capable of 
interruption. 

That the enjoyment should be definite in character follows Enjoyment 
from the rule that the enjoyment should be capable of in- Pt a 
terruption. An enjoyment which is casual and uncertain in character. 
character puts the right claimed through it out of the category 
of all ordinary known easements. 

Further, physical incapacity of obstruction as regards the Easement 
easement itself will defeat the acquisition of the prescriptive eae 
right. pve 

For both these propositions the cases of Webb v. Bird? Webby. Bird 
and Chasemore v. Richards, are recognised authorities, and Chasemore v. 
are referred to in that connection by Thesiger, L.J., in Angus ie 
v. Dalton 4 and Sturges v. Bridgman.® 

Connected with the law of prescription under the statute Question as to 
is the important question of continuity of enjoyment. hanes 

For this purpose it is necessary to differentiate the cessation 
of enjoyment which is caused by some act of interruption or 
obstruction on the part of the adjoining owner, or some person 
other than the person claiming the right, from the cessation of 
enjoyment which arises from mere non-user on the part of the 
person claiming the right. 

First, as regards cessation of enjoyment by interruption, Cessation of 
it has been held that the term “interruption ” has the same ete 
meaning in sections 2, 8, and 4 of the Prescription Act, and “interrup- 


. , : tion.” 
refers to an adverse obstruction and not a mere discontinuance 


e ee ee rr oo 





* Ladyman v. Grave (1871), L. R., 6 2 (1878) FQ B. D., pp. 174. Vis. 
Ch. App, 763; Hollins v. Verney 5 (1879), 11 Ch. D. at p. 836. And 
(1884), 13 Q. B. D., 304. see Hollins v. Verney (1884), 13 Q. B. D. 

2 (1863) 13 C. B. N. S., S41: at pp. 308, 309. 


3 (1859) 7 H. L. C., 349. 
P.E. 28 
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of user,! and m reference to section 4 of the same Act it has 
been held that an interruption by the adjoiniug owner sub- 
mitted to, or acquiesced in, for a year, is fatal to the acquisition 
of the easement at whatever part of the prescribed period such 
interruption may occur, but that an interruption for less than 
a year, though acquiesced in, is not fatal whether it occurs at 
the commencement, or end, or at any part of the statutory 
period.” 

Tn Flight v. Thomas,® the easement in contest was a cou- 
tinuous easement, a right to Hght, and the plaintitf had enjoyed 
the light for nineteen years and three hundred and thirty days 
when the defendant raised a wall which obstructed the light. 
The obstruction was submitted to for thirty-five days only, 
when the plaintiff brought an action for it. It was decided 
that the enjoyment for nineteen years and three-quarters was 
sufficient to establish a right to light under the statute and 
could be accepted as “actual enjoyment” for the period 
required by the statute. 

But though an inchoate right is not defeated by an inter- 
ruption not acquicsced in for less than a year, the Court will 
not interfere to protect it by injunction before it 1s complete.4 





——— 


1 Flight v. Thomas (1840), 8 Cl. & 
Fin., 2315 Caer v. Poster (18t2), 3 
Q. B. D., 581; Hollins v. Verney 
(1881), 13 Q. B. D., 304, 307; Cooper 
CSAC (Isso), TORCE De al) 27 ; 
Smith v. Baxter (1900), 2 Ch., 138, 113. 
Sece the Prescription Act set out in 
App. L The term “ interruption ” is 
used in the same sense im the corre- 
sponding Indian Acts, see Indian 
Limitation Act, s. 26 (i), und = lox- 
planation, App. IV; If. i. Act. s. 15, 
and Explanation 11, App. VII, und 
Sham Churn Auddy v. Variney Churn 
Banerjee (L876), 1. de. R., 1 Cal., 422 
(430). Further, “interruption ” 
the Prescription Act means interruption 
as winatter of fact and not as a matter 
of Jaw. Jf, therefore, by virtue of 
relations existing between the occupier 
of the dominant tenement and the 
occupier of the servient tencinent, the 
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latter is precluded from obstructing 
the light coming to the dominant 
tenement the statute will continue to 
ruu unless the right to light arises by 
virtue of some covenant in writing 
within the language of s. 3 of tho 


Prescription Act, Mallam v. Lose 
CUD A Cesena Le 
2 Flight v. Thomas, ubi sup. And 


sce Maton v. Swansea Waterworks Co. 


(1851), 17 Q B; 267; Hole: 
Verney (1881), 13 Q. B. D., 3804, 307, 
314; Cooper v. Straker (1888), 40 
Qi. dD., 21, 27 5 LEDa Veu E STOE 
mp Ch. D., 9S. 

3 Ubi sup. 

' Bridewell Hospital Governors v. 
Ward, Lock, Bowden d Co. (1593), 62 
lL. Jd. th, 270; Lord TONUSU 
Commissioners of Sewers for City of 
London (1895), 2 Ch. D., 708. And 
sec to the same effect, Narasappayya 
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The interruption or obstruction may be caused by the act 
of a stranger as well as by the owner of the servient 
tenement! 

By section 7 of the Prescription Act life estates held by 
persons otherwise capable of resisting the clann are excluded 
in the computation of the prescribed periods of enjoyment. 

In other words, a tenant for hfe cannot by acquiescence 
burthen the estate. 

But though a tenant for life cannot acquiesce he may by 
Interruption free the estate, so as to defeat an inchoate right. 
Thus, under the English law, if there is an enjoyment for an 
incomplete period before the life estate and there is an interrup- 
tion acquiesced in for more than a year during the life estate, 
such interruption will be sufticient to defeat the right.? 

An interruption which is fatal to the acquisition of an 
easement will not prevent a subordinate or qualified easement 
being acquired where the subject-inatter admits of it. 

Thus, where an interruption, acquiesced in, of the flow of 
water in a weir by a fender put down for the better working of 
a mill was considered to be fatal to the acquisition of a right 
to the weir as an easement, it was held that, as such mterrup- 
tion had not the effect of withdrawing all the water from the 
weir, there was nothing to prevent a qualified easement beng 
acquired by an uninterrupted user of the weir for the purpose 
of taking fish at such time as the fender was down, and the 
whole body of the water was not required for the use of the 
mill.3 

The question whether or not there has been submission to, 
or acquiescence in, the interruption necessary to defeat the 
acquisition of the easement is a question of fact and depends 





v. Ganapathi Rao (1914-15), I. L. R., 
38 Mad., 280. What is growing and 
ripening during the prescriptive period 
is not an easement, but a chance of 
success which is not a thing the law 
will protect, tbid. There is no such 
thing known to the law as an inchoate 
easement, Greenhalgh v. Brindley (1901), 
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1 Davies v. Williams (1851), 16 Q. B., 
5146; 20 L. J. Q. B., 330. 

2 Clayton v. Corby (1842), 2 Q. B., 
S13. 

3 Rolle v. White (1868), L. R., 3 Q. B. 
at p. 302. And see Goodman v. Mayor 
of Saltash (1882), 7 App. Cas., 683. 
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upon the circumstances of the case and the conduct of the 
parties. } 

But in order to negative submission to, or acquiescence in, 
the interruption, it is not necessary that the party interrupted 
shall have brought an action or suit, or taken any active steps 
to remove the obstruction ; it is enough to shew that he has m 
a reasonable manner made it known to the party causing the in- 
terruption that he does not really submit to, or acquiesce in, it.? 

The fact that certain members of a particular body of 
persons have acquiesced in an interruption will not bar the 
rights of the others who, as a body, have never submitted to, or 
acquiesced in, the interruption. 

So much as regards cessation of enjoyment through 
interruption. 

Then as regards cessation of enjoyment through non-user 
on the part of the person claiming the nght. 

In this connection it is self-evident that discontinuous 
easements such as easements of way, easements to take water, 
and easements to discharge water by artificial means on to 
another’s land which need the act of man for their enjoyment 
are more apt to furnish instances of non-user than easements 
which are continuous, sueh as easements of light, though even 
in thei case the interruption of enjoyment may arise from some 
act on the part of the owner of the dominant tenement which 
renders the enjoyment of the easement temporarily nupossible, 
in which event they have been held to be governed by the same 
rule as discontinuous easements.4 

Inasmuch as the Prescription Act > differs from the Indian 
cnactinents © in requiring actual enjoyment for twenty years 
without interruption, and the Mughsh decisions necessarily 
turn in part on such different wording of the statute, it would 





1 Bennison v. Cartwright (1864), 6 B. 


& N, 1; Glover v. Coleman (1874), 
Ji Way 20-0. BE. er 0s. 
* Ihid. 


3 Warrick v, Queen's College, Oxford 
(1570), Ja Ide, 10 Bey. 105. 
3 See Smith v. Bawter (1000), 2 Cli., 


138 and infra, 

5 See sections 2 and 3, App. L 

8 See Indian Limitation Act, for- 
merly XV of 1877, s. 26, now LX of 1908, 
a. 26° (1), App. JV 3 EAG; 
App. VIE. 
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seem to be heyond the scope of this work to do more than state 
in general terms such conclusions of English law as would 
appear to be relevant to similar questions of non-user arising 
under the Indian enactments upon a common wording. 

First, m reference to discontinuous easements, the following (1) In refer- 
conclusions would appear to be equally applicable in England iy pe aa 
and India :— easements, 

(1) That the words “ without interruption ” do not mean 
‘“ without cessation ” of user on the part of the person claiming 
the right, as it would be contrary to common-sense to suppose 
that the Legislature intended there should bea continuous user by 
day and night for twenty years without any cessation whatever. ! 

(2) That it is a sufficient compliance with the statutory 
requirements that the user has been of such a character and 
has occurred at such intervals as, in the circumstances of the 
particular case, to afford a reasonable indication to the owner 
of the servient tenement that a right to future enjoyment is 
being asserted against him and ought to be resisted if it is not 
recognised, and if resistance to it is intended.? 

(3) That whilst a cessation of user which in the particular 
circumstances would exclude an inference of an enjoyment of 
the necessary character for the full statutory period would be 
fatal at whatever portion of such period the cessation occurred, 

a cessation of user not excluding such inference would not be 
fatal whether it occurred at the beginning,* middle,® or end,6 
of such period.” 








1 Ffollins v. Verney (1884), 13 
Q. B. D., 304, 307, 308. These words 
“ without interruption ’’ are intended 
to denote an adverse obstruction, see 
supra under “ Cessation of enjoyment 
through ‘ interruption ° ” and the cases 
there cited. 

2 Hollins v. Verney, ubi sup. at 
p. 315; Gale on Easements, 9th Ed., 
p. 182. 

3 Hollins v. Verney (1884), ubi sup. 
at p. 304. 

4 Lawson v. Langley (1836), 4 A. & 
E., 890; Hall v. Swift (1838), 6 Scott., 
hor; £ Bing. N. C, 381; Hollins v. 


Verney, ubi sup. 

5 Carr v. Foster (1842), 23 Q. B., 5813 
Hollins v. Verney, ubr sup. 

6 Parker v. Mitchell (1840), 11 A. & 
E., 788; Lowe v. Carpenter (1851), 
6 Exch., 825; Hollins v. Verney, ubz 
sup. But there is this difference when 
the non-user occurs at the end of the 
period, that there can be no subsequent 
user to explain it, and the inference of 
enjoyment for the full period next 
before action is more difficult to draw 
than in the other cases, Hoilins v. 
Verney, ubi sup. at p. 314. 

7 Similarly, in’ India,”"non-user is not 
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Secondly, similar conclusions would appear to be applicable 
to the case of a continuous easement, such as an easement 
of light,! and in reference thereto, the word “ enjoyed,” as 
occurring in section 3 of the Prescription Act,? has been taken 
io mean not “having continuously used,” but “ having had 
the amenity or advantage of using ” the access of light, the 
intention being that the owner of a house may acquire the 
right to have the access of light over adjoining land to an 
opening which he has used in such manner as suited his 
convenience for the passage of light during twenty years.’ 

Thus, it has been decided that in order to acquire an ease- 
ment of light under the section it is not necessary that the 
building in respect of which the right 1s claimed should be 
occupied or even finished so as to be fit for occupation during 
the specified period,4 and that the occasional or periodical 
closing of shutters does not prevent the acquisition of a right 
to a heht through the apertures.® 

So, too. the growing right is not lost by a cessation of 
enjoyment caused by a mere pulling down and rebuilding.® 

But when the cessation of enjoyment has been cansed by 
the alteration or rebuilding of the house in respect of which 





Ltd. 


a bar to the aequisition of the easement, v. 


if, in the special circumstances of the 
case, it be capable of explanation 
consistently with continucd enjoyment 
as of right, see Ramsoonder Burral v. 
Wooma Kant Chuckerbutty (1864), 1 
W. R., 217; Oomar Shah v. Ramzan 
Ali (1868), 10 W. R., 363; Mokoonda- 
nath Ishadoory v. Shib Chunder Bha- 
doory (1874), 22 W. R., 302; Sheikh 
Mahomed Ansur v. Sheikh Seefatoollah 
(1871), 22 W. R, 340; Sham Churn 


Auddy vȚv. Tariney Chura Banerjee 
SmE o 1 Caley 422” (430) ; 
Budhu Mandal v. Alaliat’ Mandal 


(103), I, de 1. Sie 
infra, Part 1, C, and Part Il. 
1 See Gourtauld ve. Legh (1869), 
Lee Maw, ixe.. 126 5 Gooner v. Str@ler 
(1888), 40 @h. 1), 21: olli v. 
faugher (1891), 3 Ch., 659; Smith v. 
Tur (1900), 2 Ch, 139 (INR): oks 
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Home and Colonial Stores, 
(1904+), App. Cas., 179 (206). 

2 See App. 1; cf. Indian Limitation 
Act, IX of 1908, s. 26. (1), A A S 
EETA CES 15, App. VIL 

3 Cooper v. Straher, ubi sup, at p. 27; 
Smith v. Barter, ubi sup. at pp. 144, 
145. 

4 Courtauld v. Legh; Collis v. 
Laugher, ubi sup. To the same effect 
are the Indian decisions, see Pranji- 
vandas v. Meyeram (1862), 1 Bom. 
H. C., 148; Elliott v. Bhoobun AMohun 
Donnerjee (1873), 12 B. L. R., 406; Ind. 
App. Supp. Yol. 175. 

5 Cooper v. Straher, ubi sup. ; Smith 
ve Barter, ubi sup. nt p. 145. And in 
India the aperturo adnutting the light 
may be a door as well as a window, 
Bottlewalla v. Bottlewalla (1871), 8 Bom. 
Hie TO. Cl alton. 

6 Smith v. Barter, ubi sup. 
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the light 1s being enjoyed, the question whether or not the 
acquisition of the easement is thereby prevented is governed 
by the same principles as would be applicable to a similar 
state of facts after an easement of hight had been acquired.! 

3ut though a cessation of enjoyment mmay be so explained No easement 
as not to defeat the acquisition of the growing right, the law am 


is different where the continuity of rightful enjoyment is ee 
broken by periods of permissive user. This was the case of joyment 

the Monmouth Canal Co. v. Harford,? where Parke, B., said et a 
“ The issue is, whether the occupiers of the closes, of right and permissive 


“without interruption, have had the use and enjoyment for Wwe 
twenty years, as they insist, under this issue, therefore they od. n 
must shew an uninterrupted rightful enjoyment for twenty 

years. If they had enjoyed it for one week, and not for the 

next, and so on alternately, their plea would not have been 

proved. In the case of Bright v. Walker,’ lately decided in 

this Court, it was held that the claimant must shew that he 

has enjoyed the full period of twenty years, and that he has 

done so as of right, and without interruption, and that such 

claim might be answered by proof of a license, written or 

parol, for a limited period, comprising the whole or part of 

the twenty years.” 

‘ In the present case, the permission asked for and given 
shews that the occupiers of the closes did not enjoy the 
way ‘as of right,’ and also that they do not enjoy it un- 
interruptedly.”’ 

The theory, no longer admissible, that a prescriptive ease- Prescription 
ment was not to be regarded as founded on grant presumed es 
from user but as gained by the user itself, gave rise to the 
contention that the provision in section 4 of the Prescription 
Act 4 relating to the mode of reckoning the periods of enjoy- 
ment required for the acquisition of the particular easement, 
was not to be construed literally, ie. as “next before the 
“ commencement of some suit or action in which the claim shall 








1 Smith v. Baxter, ubi sup. ; Andrews 3 (1834) 1 C. Mi& Re EERU 
ve. azte (1907), 2 Ch., 500. 536. 2 
ETC M. & R, GIH (631). 4 See App. I. 
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‘have been brought into question ” but was to be read as “ next 
“ before the act complamed of.” 

This contention, if upheld, would have enabled the servient 
owner to bring his action after the expiration of the twenty 
years’ user provided that the alleged trespass had been com- 
mitted within that period. 

Wright v. This construction was definitely rejected in Wright v. 

Wiliams Walliams 1 and subsequent decisions ? m which it was held that 
an action brought at such a time would not he, as the statute, 
being an Act of procedure, must be construed literally, and was 
intended to confer after the specified periods of enjoyment a 
right from their first commencement and to legalise every act 
done during their continuance m exercise of the right. 

The commencement of the suit or action is the terminus 
of the periods of enjoyment appointed by the statute for the 
acquisition of the right, and the effect is that, immediately 
upon the bringing of such suit or action, the enjoyment if of 
the required character and length shall ripen into a nght. If 
the statute did not then come into operation, there would be a 
right without a remedy. | 

Right created The right is created upon the bringing of the first action 

Has a in which, by reason of the claim having been brought into 

oraction, question, it becomes necessary for the person claiming such 
right to possess it for the purpose of his action or defence. 

Thus, in any subsequent suit or action to enforce the ease- 
ment the plaintiff may rely on an enjoyment under the statute 
ending with either the existing suit or action or any of the 
previous suits or actions. 

Clooper v. This was decided in Cooper v. Hubbuck,? where the question 

Bouck. was raised as to the meaning of the words in “ some suit or 
“ action wherein the claim or matter to which such period may 
“relate shall have been or shall be brought into question.” 

The construction put by the Court on these words was 
that the proof of user required to be shewn under the statute 
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is only necessary in the first suit or action in which the right 
is contested, and that it is not correct to suppose that in any 
succeeding action the period must be proved to have heen 
next before that particular action. 

The right asserted and established in the first action is 
not exhausted by those proceedings because it is given as a 
right inherent in the land, as if it arose by grant, not as by 
some machinery applicable to the one suit or action, and 
which cannot go beyond the period of the existence of that 
suit or action. 

In every succeeding action, therefore, the right is proved 
by the judgment in the first action where the claimant gets 
recorded evidence of his title which by virtue of the statute is 
conclusive evidence of the right. 

It makes no difference if the first suit or action never goes 
to trial so long as there was enough in the actual proceedings 
to apprise the parties that the claim was advanced, so that 
there might be an opportunity of litigating upon it.} 

If this is done the claim is “ brought into question ’’ under 
the statute. s 

This construction of the section has been affirmed by the 
recent decision of the House of Lords in Colls v. Home and 
Colonial Stores, Limited,? where it is laid down that until the 
claim is thus brought into question no absolute or indefeasible 
right can arise under the Act, however long the enjoyment 
may have been. Until then there is merely an inchoate right 
which has not ripened into a title under the Act.3 
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There are certain well-recognised essentials of the law in By and 
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Since an easement, properly so-called, cannot exist except 
as a right legally appurtenant to a dominant tenement and as 
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* (1904) App. Cas., 179. Bergh (1908), 1 Ch., 167. 
3 See per Lord Macnaghten, Ibid. at 


be acquired. 


Question 
whether a 
tenant can 
acquire pre- 
seriptive case- 
ments, 


At common 
law. 


Under the 
Prescription 
Act. 


( 442 ) 


exercised over a servient tenement, it is obvious that the 
persons for whose benefit and to whose disadvantage the 
right and the correlative obligation have respectively come into 
existence, must possess rights of ownership over the respective 
tenements. ! 

Further, it is one of the essential notions of a prescriptive 
richt that such separate ownership must be i fee.? 

Bearing these principles in mind it becomes necessary to 
consider the position of a tenant in reference to the acquisition 
of prescriptive easements. 

At common law a tenant could not by user acquire an 
easement against his landlord, or another tenant of the same 
landlord, or as between himself and a tenant of another land- 
lord, because such a result would, in the two former cases, 
be a violation of the first principles of the relation between 
landlord and tenant.? and also because, in all three cases, the 
whole theory of prescription at common law was against pre- 
suming any grant or covenant by, with, or to, any one except an 
owner in fee, or because, in other words, a prescriptive right 
must be claimed as appendant or appurtenant to land and not 
as annexed to it for a term of years.4 

The same considerations are applicable to easements of all 
kinds under the Prescription Act,> but with this exception, 








1 [Fheaton v. Maple & Co. (1893), 3 
Cha 48; AMelgour v. Gades (1904), 1 
TS... Mee onli 

2 Ibid. 

3 See Gayford v. Moffatt (1868), L. R., 
4 Ch. App., 133, and bid. at p. 135, 
where Cairns, laJ., says, “the posses- 
“gion of the tenant of the demised close 
“is the possession of his landlord ; and 
“it seems to be an nutter violation of 
“the first principles of the relation of 
“Jandlord and tenant to suppose that 
“the tenant, whose occupation of close 
“A. was the oceupation of his landlord, 
“could by that oecupation acquire an 
“easement over close B., nlso belonging 
See ulso Outram 
Le ea 
by. Coo (1881), 26 

Nilgour v. Gaddes, 


“to his landlord.” 
ve Maude (ISS81), 
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ubi sup. ; and see Derry v. Saunders 
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4 Wheaton v. Maple & Co., ; Kilgour 
v. Gaddes, ubi sup. But in the case of 
eopyhold land although the weight of 
authority is against the acquisition of 
any preseriplive rights by one tenant 
of a manor over the land of another 
tenant of the manor, it seems that 
rights of way may be nequired by cus- 
tom of any particular manor in favour 
of portions of land within that manor 
over other portions of land in the same 
manor, and that such a eustom may be 
presumed from user, on the ground 
that a legal origin is to be presumed 
where such an origin is possible, see 
Derry v. Saunders (1919), 1 KK. 1., 223. 

5 Wheaton ve Maple & Co., ubi sup. 
And see Derry v, Saunders, ubi sup. 
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that by virtue of the omission from the statute of the words 
“as of right ” in reference to an easement of hght,! and of the 
inapplicability of section 8,° a tenant can acquire a prescriptive 
easement of light, either against his own landlord, or against 
a tenant under the same or a diferent landlord,? provided in 
the two latter eases he can establish it against the reversioner, 
but not otherwise, the reason for such proviso being the well- 
recognised principle that an easement, if acquired by prescrip- 
tion, whether under the statute or the common law, must be 
absolute and not for a term of years.® 

A termor can by user acquire for the benefit of his land- Against whom 
lord any kind of easement against another owner in fee in Sea 
possession. But having regard to the provisions of section 8 A ease- 
of the Prescription Act he could not acquire any of the case- benefit of his 
ments therein mentioned over land in the occupation of a termor lord. 
under another landlord.” 

By virtue of section 8 of the Prescription Act,8 if the Disability 
property upon, over, or from which, any way, watercourse, fe Pea 
or use of water 9 is enjoyed or derived, is subject to a term for tion Act. 
life or of years exceeding three years from the granting of 
the term, the time of such enjoyment is excluded in the com- 


putation of the period necessary to gain the easement in case 
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1 See Wheaton v. Maple & Co. ; Kil- 
gour v. Gaddes, ubi sup. 
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N. S., 449; Mitehell v. Cantrill (1887), 
37 Ch. D., 56; Robson v. Edwards 
(1593), 2 Ch., 146 ; Wheaton xv. Maple æ 
Co., ubi sup. ; Fear v. Morgan (1906), 
2 Ch., 406, affirmed sub nom. Morgan 
v. Fear (1907), App. Cas., 425. And 
see Kilyour v. Qaddes, ubi sup. ; 
Richardson v. Graham (1908), 1 K. B., 
SIEEN Mose (1915), 2 Ch., 222, 
Pasa). 

4 Wheaton v. Maple & Co. ; 
Morgan, ubi sup. 

5 Wheaton v. Maple & Co. ; Kilgour 
v. Gaddes, ubi sup. 


Fear v. 


6 Kilgour v. Gaddes, ubi sup. 

7 See infra, and Bright v. Walker 
C1834 yo C WE a o ls A Ra Ros 
536; Wheatonv. Maple & Co., ubi sup. ; 
Kilgour v. Gaddes, ubi sup. A contrary 
view appears to have heen expressed 
in Ireland, see Beggan v. M‘Donald 
(1878), 2 J. R. Ir., 560. 

8 See App. I. 

’ This mode of expression avoids 
the confusion of terms to be found in 
s. 27 of the Indian Limitation Aet, IX 
of 1908, and in s. 16 of the Indian Ease- 
ments Act, V of 1882, for the enjoyment 
here referred to is obviously not of an 
easement, but is only the inchoate en- 
joyment necessary to the acquisition of 
the casement. In this view, the use 
of the word easement in the Indian en- 
actments seems hardly accurate. 


Extent of the 
disability. 


Effect of the 
section, 


Prescription 
should be 
reasonable 
and certain. 
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the claim is resisted by the reversioner within three years 
next after the end or sooner determination of such term. 

And this statutory disability to acquire any of the last- 
mentioned easements as against a reversioner holds good 
equally as against his tenant, and whether the person claiming 
the easement is the tenant of the same, or of a different, land- 
lord,! and proceeds upon the ground, already mentioned, that a 
right claimed by prescription must be claimed as appendant 
or appurtenant to land, and not as annexed to it for a term of 
years.? 

The effect of the statutory provision is apparently not to 
unite two disconnected periods of user, namely, the user prior 
to the excluded period and the user subsequent thereto, but 
to extend the period of the continuous enjoyment which is 
necessary to give the right, by so long a time as the land is out 
on lease, subject to the proviso contained in the section.? 

Lastly, it is of the essence of prescription in English law, 
that it should be reasonable in its nature and certain.4 A 
prescription which is unreasonable not only ought not to be 
inferred by a jury, but cannot be inferred in point of law.” 

On this ground a claim of a prescriptive right in the owners 
of one close to enter another close and to cut down, carry away, 
and convert to their own use all the trees and wood growing 
an being thereon was held to be void.§ 

So, too, it has been held that a right to take out of a close 


1 Bright v. Walker, ubi sup. ; Wheaton 
v. Maple d Co., bi sup. A contrary 
view appears to have been suggested in 
Daniel v. Anderson (1862), 31 L. J. Ch., 
610, and to have been taken in the Trish 
cases of Beqgan v. M'Donald (1878), 2 
L. R. Ir, 560, aud Fahey v. Dwyer 
(1879), t L. R. Ir., 271. See all these 
cases discussed in Kilgour v. CGaddes, 
ubi sup. 

2 See Wheaton v. Maple & Co.. ubi 
sup.; Kilgour v. Gaddes, ubi sup. The 
Indian Easements Act follows the 
English Common Law and Preseription 
Act in this respect, re per Abdur Rabim, 
Jain Koyyammu ve Kutliammoo (1919), 


I. L. R., 42 Mad., 567, but see contra per 
Phillips, J., in the samo ease who 
thought the T. E. Aet went further and 
permitted the acquisition of prescrip- 
tive easements for a limited period. 

3 See per Parke, B., in Onley v. 
Gardiner (1838), 4 M. & W., 500. 

4 Comyn’s Digest, ‘‘ Preseription,” 
E, 3 and 4, cited in Lord Chesterfield v. 
ITarris (1908), 2 Ch. at pp. 410, 412; 
Bailey v. Stephens (1862), 12 C. B. N.S, 
al p. 115, 

b Per Byles, T., in Bailey v. Stephens, 
ubi sup. 


© Bailey ve Stephens, ubi sup. 
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so much clay as was at any time required for making bricks 
at a kiln and at all times of the year could not be claimed by 
prescription as appurtenant to the kiln, and was unreasonable 
and bad.! 

Similarly, a prescriptive right in an indefinite number of 
people to take a profit © prendre without stint and for sale, 
which must lead to the entire destruction of the property, 
is altogether unreasonable and cannot be maintained.? 

Upon the same ground, claims by way of easement to 
the exclusive enjoyment of another’s property have been 
disallowed.3 


C.—Prescription in India. 


Before the Indian Limitation Act IX of 1871 came into Law in India 
force the law of prescription in India was the English law PU‘ A" 
prior to the passing of the English Prescription Act,* with 
this difference, that the rule of immemorial user raising a 
presumption rebuttable by proof that no grant had in fact 
been made or by proof of grant made within legal memory, 
was not recognised.” 

Proof of uninterrupted enjoyment acquiesced in by the 
servient owner for a period not exceeding twenty years was 
considered to raise a presumption of grant sufficiently decisive 
for the Court to act upon unless contradicted, or explamed, by 
proof of facts legally inconsistent with the presumption.® 











1 Clayton v. Corby (1843), 5 Q. B., 
415. 

2 Lord Chesterfield v. Harris (1908), 2 
Ch., 397 ; (1911) A. C., 623. The right 


(1869), 3 B. L. R., O. C. J., 18 ; Bhuban 
Mohan Banerjee v. Elliott (1870), 6 
B. L. R., 85; ou appeal to Privy 
Council (1873), 12 B. L. R., 406; Ind. 


claimed in this case (że. an unlimited 
commercial right of fishing 22 alieno 
solo) was not claimed as a right m 
gross, but as appurtenant to the free- 
hold, It was held that no such right 
can pass as appurtenant to land by 
presumed grant, nor can long con- 
tinuous enjoyment raise tho presump- 
tion of a legal origin. 

3 See the cases cited in note 5 on 
p. 62, supra. 

4 Bagram v. Khettranath Karformah 


App. Supp. Vol. 175; Narotam Bapu 
v. G. Pandurang (1871), 8 Bom. H. C., 
O. ©. J., 69; Ponnusawmi Tevar v. 
Colleetor of Madura (1868), 5 Mad. H. C., 
6 The English Prescription Act is 
not applicable to India, Joy Prokash 
Singh v. Ameer Ally (1868), 9 W. R., OL. 

> Bagram v. Khettranath Karformah, 
wbe sup. 

6 See the cases cited in tho last two 
footnotes, and Aludhoosoodun Dey v. 
Bissonath Dey (1875), 15 B. L. R., 361 ; 


Bagram v, 
Ivhettranath 
Karformah. 


Length of 
requisite 
enjoyment, 
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Actual behef of prescription, that is, enjoyment during 
legal inemory, or of a grant actually made, was not thought 
necessary to support the preswmption, so that as a jury in 
England was directed to act upon a presumption arising from 
user of the necessary character and for the necessary period, 
so a judge in India under similar circumstances was thought 
bound to find the existence of the right, unless the presumption 
was rebutted.! 

As was said by Peacock, C.J., in Bagram v. Ivhellranath 
Nvarformah: “The legal unrebutted presumption of a grant 
“no more depends upon the actual belief of its existence than 
“the legal unrebutted presumption of prescription depends 
“upon the actual belief that the right has been enjoyed from 
the time of Richard I.” 2 

And im India the presumption of a grant could only be 
rebutted in the same way as the presumption of a lost grant 
could be in England.’ 

Thus, it is apparent that although the fiction of a lost 
grant may have been considered inappropriate in India where 
there are no Juries to be directed,4 yet exactly the same result 
was attained in India as in England by the Judge assuming 
the function of a jury and finding the existence of the right 
claimed upon the preswnption of a grant derived from the 
necessary enjoyment.’ 

As regards the period of prescription in India, the Courts, so 
far as they administered the law of easements in the Presidency 


In Presidency towns, appear to have followed the linglish rule of twenty years.® 


towns, 


Jn mofussil, 


Bombay. 


In the mofussil, however, the law was in an uncertain con- 
dition and no fixed period of prescription appears to have been 
recognised except by Bombay Regulation V of 1827, applying 
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ge 


r - eee 


Kajrup Ioer v. Abul Hosscin (1880), Kugland. 


L. L.E., 6 Gn, Se 7 ail, L. 1, 529 : 
7 1. A, i0; 
Havjpi Bhikaji 
Botni., 288, 


| Bagram v. Whetranath Karformah, 


Janardan Ganesh v. 
(EOT Tl alae, 12 


ubi sup. 
a a o O. Ca a ped. 
3 See supra, By—VPreseription in 


4 Bagram v. Kheltranaih Karformah, 
ubi sup. ab p. 12. 

6 See tho judgment of Peacock, Cid., 
Ibid., pp. 16-56. 

è Bagram v, Whettranath Karformah + 
Bhuban Mohan Banerjee v. Itliott ; 
Narotam Dapa v. ©. Lundurang, ubi 
Sty, 
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to the Bombay mofussil, which required thirty years for the 
acquisition of cascments.! 

In regard to the bengal imofussil no particular period of Bengal 
preseription was adopted, the Court in some cases inclining 
to the opinion that by analogy to the Indian Limitation 
Act XLV of 1859 a user for twelve years would be sufficient,? 
in others considering that the circunistances of a case might 
be such as to warrant the Court iu inferring the existence of a 
right from a user of four or five, or six years,? in others refusing 
to accept a user for four or five years as sufficient to establish 
the right,4 in others thinking that no prescriptive right could 
be acquired in less than twelve years,5 in others declaring that 
a user for less than twelve years was not necessarily fatal and 
a user for twelve years only not necessarily conclusive,® and in 
others that proof of twenty years’ user was not indispensable 
to the acquisition of an easement, proof of well-established and 
fixed user being sufficient.” 

In the Madras Presidency there was the same uncertainty Madras, 
regarding the period of preseription. 

The Courts appear to have followed no fixed rule, but in 
every case to have reserved to themselves the liberty of deter- 
mining whether user of the necessary character had been 








1 See Anaji Dattshet v. AMlorushet 
Bapushet (1865), 2 Bom. H. C., 354; 
Ponnusawmt evar v. Collector of 
Madura (1869), 5 Mad. H. C. at p. 20; 
Parmeshart Prasad Narain Singh v. 
Mahomed Syud (1881), I. L. R., 6 Cal. 
at p. 615. This regulation did not apply 
to the island and town of Bombay, 
whieh was subjeet to the twenty years’ 
rule, Narotam Bapu v. G. Pandurany 
dsr Doon H. C., O. C. J., 69. 

* Joy Prokash Singh v. Ameer lly 
(i868), 9 W. R., 9; Mohim Chunder 
Chuckerbutty v. Chundee Churn (ooroo 
(1868), 10 W. R., 452. Aud see Dooryu 
Churn Paul v. Pearce Mohun (1868), 9 
Wels, 253. 

3 Krishna Mohan Alookerjec v. 
Jagannath Roy Joyi (1869), 2 B. L. R., 
A.C. J., 323. 





4 Huro Soondarce Debia v. Ram Dhun 
Bhattacharjee (1867), 7 W. R., 276, 

5 Kartick Chunder Sircar v. Kartick 
Chunder Dey (1569), 11 W. R., 822; 
Bijoy Keshab Ray v. Obhoy Churn Ghose 
(1871), 16 W. R., 198; Krishna 
Chandra Uhuckerbutty v. Krishna 
Chandra Banik (1869), 3 B. L. R, 
Ao Oe da A a ta WN a 28 Os 

6 Rupehandra Ghose v. Rupmanjare 
Dusi (1869), 3 B. L. R., A. C. J., 325. 

T Bhugwan Chunder Chowdhry v. 
Shaikh Khosal (1867), 7 WwW. R., 271. 
But a finding that tho exercise of an 
eusement * formerly ? is sufficient to 
establish the right is not one that cau 
bo supported, as indicating no length 
of time, Arishna Chandra Chucker- 
butty v. Krishna Chundra Banik (1869), 
a. L. Ra AWC. dpe eee 10: 


+ 


Character of 
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exercised for a sufficient period to justify the finding of the 
right claimed.! 

Though the length of the prescriptive enjoyment was not 
governed by any fixed rule, there was a uniformity of decision 
in the Indian Courts that the character of the enjoyment should 
be in accordance with English principles. 

Thus, the English rule of uninterrupted enjoyment, and 
of enjoyment nec elam, nec vi, nec precario has been constantly 
recognised and applied in India.? 

Similar recognition was given to the English rule that 
there can be no enjoyment “as of right” during unity of 
possession or ownership,®? or by the license or permission of 
the servient owner.4 

Similarly, it has been held in India that user for any number 
of years will not be sufficient to confer a right of way if the 
user is periodically interrupted by the owner resuming, as 
occasion requires, the exclusive use of his land, and that the 
only inference to be drawn from such user is that it is per- 
missive, 

50, too, the English rule that mere non-user for any parti- 
cular period, at any particular time, during the prescribed 
period of acquisition is not necessarily fatal if the non-user be 





1 See Ponnusawmi Tevar v. Collector 
of Madura (1869), 5 Mad. H. C, 6; 
Subramaniya v. Ramehandra (1872), 
I, L. R., 1 Mad. at p. 338. 

* Bagram Khettranath Karformah 
(1559), 3 B. L. Rọ, O. C. J., 18; Elliott 
v. Bhoobun Mohun Bonnerjee (1873), 12 
B. L. R., 406; Ind. App. Supp. Vol. 
175; Ponnusawmi Tevar v. Collector 
of Madura (1869), 5 Mad. H. C., 63 
Narotam Bapu v. G@. Pandurang 
(1571), 8 Borm. F. C., 0O. C. J., 69. Sce 
also Moonshee Zumeer Ali v. Mussamut 
Doorgabux (186i), 1 W. Rọ 230; 
Gooroo Pershad Roy v. Byknuto Chunider 
Roy (1866), 6 W. R., 82; Mallik 
Jawadeul-huq v. Kam Prasad Das 
usop, 3 e. Le R, 4. OF obl; 
éleker v. Ram Manick diay (1870), 5 
Bob. ™., AoC. oe, 125 aS WRS; 


Chunder Jaleah v. Ram Churn Mooker- 
gee (1S71), 15 We R., 212 3 Joy Poor 
Dossia v. Juggernath Roy (1871), 15 
W. R., 295; Heera Lall Kooer v. 
Purmessur Kooer (1871), 15 W.R., 401 ; 
Secretary of State for India v. Mathu- 
rabat (1889), I. L. R., I4 Bom., 213. 

3 Obhoy Churn Dutt v. Nobin 
Chunder Dutt (1868), 10 W. R., 298. 

4 Moonshee Zumeer Ali v. Mussamut 
Deorgabux (1864), 1 W. R., 230; 
Ashootosh Chuekerbutty v. Teecetoo Holdar 
(1864), Jan. to July, VW. Woe 
Asker v. Ram Manick Roy (1870), 13 
W. R., 3H; slukhoy Coomur Chueker- 
butty yv. Mollah Nobee Nowaz (1870), 13 
W. R, 419; Heera Lall Kooer v., 
Purmessur Nvoer (158571),15 W. R., 401. 

ò tukhoy Coomar Chuekerbutty v. 
Mollah Nobee Nowuz, ubi sup. 
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capable of explanation consistently with continued enjoyment 
as of right has been applied m India, both prior to,! and under, 
the Indian Limitation Acts.? 

So, too, under the general law of prescription in India, Easement 
easements the enjoyment of which cannot be prevented, er tae 
cannot be acquired,? and the acquiescence of servient owner js Acquiescence 
an essential element 4 causing the presumption arising from of servient 
enjoyment to be rebuttable by proof that the owner of the l 
servient tenement was incapable of acguiescing in the ease- 
ment, as, for Stance, that he was an infant, or that he had 
only a limited interest.” 

And since acquiescence depends upon a knowledge of the 
growing right and a failure to resist it, it follows that if there 
is no knowledge, actual or constructive, one of the essentials 
of a requisite enjoyment 1s wanting. 

Accordingly, in any particular case outside the Indian 
Limitation Act, the question may arise as to whether there 
has been actual or constructive knowledge on the part of the 
servient owner from which, by his failure to interrupt, acqui- 
escence Gan be presuimed.® 

In Bhuban Mohan Banerjee v. Elliott, a distinction, as Bhuban 
bearing on this question, was drawn by Chief Justice Couch A aie 


between the two cases of the servient owner bemg in 





1 Ramsoonder Burral v. Woomakant 
Chuckerbutty (1864), 1 W. R., 217; 
Oomar Shah v. Rumzan Ali (1868), 10 
VV, ag chs. 

* Mokoondonath Bhadoory v. Shib 
Chunder Bhadoory (1874), 22 W. R., 
302; Sheikh Mahomed Ansur v. Sheik 
Sefatullakh (1874), 22 W. R., 340; 
Sham Churn Auddy v. Tariney Churn 
Banerjee (1876), I, L. R., 1 Cal., 422 
(+430); Koylash Chunder Ghose v. 
Sonatun Chang Baroie (1881), I. L. R., 
7 Cate 12: S Cal, L. R., 281; Budhu 
Mandal v. Maliat Mandal (1903), 
ie iy, oO: Cats, 1077. 

3 Bhuban Mohan Banerjec v. Elliott 
(1870), 6B. L. R.at p. 98 ; Budhu Man- 
dal v. Maltat Mandal (1903), L. L. R., 
30 Cal. at p. 1082. 


ie. 


1 Bagram v. Khettranath Karformah 
(1869), 3 B. L. R, 0. ©. J., 18: Bhuban 
Mohan Banerjee v. Elliott, ubi sup. ; 
S. c. on appeal to Privy Couneil, 12 
B. L. R., 406; Ind. App. Supp. Vol 
175; Ponnusawmi Tevar v. Collector 
of Madura (1869), 5 Mad. H. C., 6. 

5 Bagram v. Khettranath Karformah, 
ubi sup. at p. 53. 

6 It seems that under the Indian 
Limitation Act XV of 1877 the know- 
ledge of the servient owner was not 
essential to the acquisition of an ease- 
ment, see Arzan v. Rakhal Chunder Roy 
Chowdhry (1883), I. L. R., 10 Cai., 214, 


aud infra, Part II. This would 
presumably hold good under the 


present Act, 1X of 1905. 
7 (1870) 6 B. L. R., 85. 
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possession, and out of possession, of the servient tencment 
during the period of acquisition. 

That was a ease in which the plaintiffs sued to enforce the 
removal of an obstruction to their alleged rights to light and 
air, and one of the matters for determination was whether the 
owner of the servient tenement could be said to have had 
knowledge of the plaintiffs’ enjoyment so as to have acquiesced 
in the acquisition of the easements. 

It was proved in. evidence that the servient tenement had 
for some years during the alleged prescriptive period belonged 
to one Rajah Ramchand from whom the defendants subse- 
quently purchased, that whilst the Rajah was owner he had 
never been in possession and that the property had been let 
out to tenants from whom rent was collected periodically by 
the Rajah’s gomasta. 

In reviewing the authorities, the Chief Justice, while 
agreeing that if the servient owner is in possession of the 
servient tenement during the prescriptive period he must be 
taken to have knowledge of the growing right, and that his 
knowledge is proof of acquiescence if he fails to interrupt, 
considered the law to be otherwise if the servient owner was 
out of possession. 

In that case he thought that if there was no direct evidence 
of his knowledge of the enjoyment, it became a question for 
determination whether from the circumstances of the case 
and the nature of the easement enjoyed, knowledge might 
fairly be presumed. 

Applying this view of the law to the proved facts, the 
Chicf Justice, Markby, J., concurring, came to the conclusion 
that the evidence was insufficient to raise an implication of 
knowledge on the part of the owner, and deciding the question 
of acquiescence im favour of the defendants on this ground, 
dismissed the plaintiffs’ suit. 

On appeal to the Privy Council this judgment was affirmed, 
but on a differcnt ground.! 


— - — 








1 flliott v. Rhoobun Mohun Bonnerjee (1873), 12 B. L. R., t06; Ind. App. 
Supp. Vol. 175. 
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Ther Lordships of the Privy Council, however, said that Constructive 
if it had been necessary to decide the case on the question of Know edse. 
acquicscence, they would have desired to hear further argu- 
ment, as they were by no means satistied that knowledge on 
the part of the agent, who acted for the Rajah. collected his 
rents, and was entrusted with the authority of fixing their 
amount, would not be constructive knowledge on the part of 
the Rajah, sufficient to satisfy the exigence of proof on tlic 
part of the plaintifts.! 

Before leaving the subject of acquiescence there remains Question 
to be considered the further question whether when there has WPether 


knowledge of 


been an enjoyment for twenty years, and knowledge by the servient 
, -A i re - owner 
owner of the servient tenement for only a part of that time, necessary for 
a grant ought to be presumed. whole pre- 
: : seriptive 
This does not appear to have been ever expressly decided. period. 


In Bhuban Mohan Banerjee v. Itlliott,? Couch, C.J., took the Bhuban 
few that Pee eae Caron neice itn k œn tg Mohan Bancr 
view that, as twenty years’ enjoyment with acquiescence is jee v, ENiott 
necessary, there must be knowledge for the whole of that 
period, and, at any rate, if the knowledge were for a lesser 
period, it would be a question for the Jury whether there was 
a grant, and not a presumption which they ought to make. 
If the acquiescence of the servient owner for twenty years 
is necessary, it would certainly appear to follow that proof of 
want of knowledge on his part for any portion of that period 
would be fatal to the prescriptive right. 
It was decided prior to the Indian Limitation Acts that, Effect of 
te obstruction 
Where a month before the expiration of twenty years, the begun before, 
servient owner had given notice of his intention to meterfere uy ee Pen 
. . . . ° Xetea until 
with the enjoyment and raise an obstruction and in pursuance after, expira- 


of such notice commenced the erection of a building which did ee GE o 


-~ — a = =- ae — = 





pole B14, R. atp. 400; lids App. 
Supp. Vol. at p. 179. 

2 (1870) 6 B. L. R. at p. 98. 

3 A dictum of Parke, B., in Bright v. 
Marken (1834), OMN & R at p. 219; 
40 R. R. at p. 544, that one of the ways 
in Which the claim to a right of way may 
be defeated is by proof of the absence 
or ignorance of the parties interested in 


opposing the claim, and them agents, 
during the whole time that it was 
exercised, seems to be opposed to this 
view, but Couch, C.J., thought that 
some words had been omitted in the 
report, and that the particular passage 
should have run “ during the whole or 
part of the time it was exercised.” 
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1871. 
Bombay 
Regulation V 
of 1827. 


Indian Limi- 
tation Act IX 
of 187.. 


Repealed by 
Act XV of 
1977, itself 
repealed by 
Act 1X of 
1908. 


Provisions of 
Act IX of 

1908 relating 
to caseincnls. 


( 452 ) 


not actually amount to an obstruction until after the expiration 
of such period, enjoyment with the acquiescence of the servient 
owner for twenty years could not be presumed and no casement 
had been aequired.} 


Part If.—Under the Indian Limitation Acts. 


Prior to the year 1871 the only enactment in Jndia relating 
to the acquisition of easements by long enjoyment is to be 
found in Bombay Regulation V of 1827 which, as already 
observed, applied to the Bombay mofussil only, and prescribed 
thirty years as the necessary period of enjoyment. 

It was not until 1871 that any Act of general application 
was passed. 

This was the Indian Limitation Act IA of 1871.7 It 
extended to the whole of British India and received the assent 
of the Governor-General on the 24th of March, 1871. 

It repealed Bombay Regulation V of 1527. 

It continued in foree until the 19th of July, 1877, when it 
was repealed by the Indian Limitation Act XV of 1877.3 

The latter Act has itself been repealed by the Indian 
Limitation Act, LX of 1908, now in force. 

In relation to easements Act IX of 1908 extends to such 
parts of British India as do not fall within the scope of the 
Indian Easements Act V of 1882, namely, to Bengal, Assam, 
the Punjab, and Upper and Lower Burma.t 

The provisions of the Act directly relating to cascmicnts are 
2 (5), sections 26, 27 and 29 (8), and 
articles 36, 37, and 38 of the first schedule. 

It should be observed that these articles apply only to 
suits for compensation for disturbance of cascmients, 


to be found im section 


and the knowledge of tho 
servient owner is immaterial, see infra, 


Port Ul. 


I Flliott y. Bhoobun Mohun Bonnerjee notice, 
(1873) 12 U. db. ta doe: 


Vol. 175. But query whether 


ivel. App 
DUPI) 


this would be sufficient to prevent the 
acquisition of the casement under the 
present statutory biw, under which 
the interruption ty be fatal mugt havo 


been submitted to Tor ono year after 


“or jls provisions, see Chap. l, 
Part Md, 18, and App. dl. 

3 lor its provisions, see Chap. 1, 
Part LE, 1%, and App. bhi. 

Sce Chap. J, Dirt dell 
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Apart, therefore, from the apparent effect of section 26 on 
the question of linntation and so far as regards suits for in- 
junctions } to restrain the disturbance of easements, it has been 
held that in the absence of any express provision in the Act in 
this behalf, article 120 1s appheable to such suits.? 

Section 2 (5), corresponding to s. 3 of Act XV of 1877, has Section 2 (5). 
already been considered in connection with the fusion of 


profits a prendre in casements,? 


and in this respect it is here 


sufficient to observe that by the definition of easement therein 
contained, the Legislature has given a wider meaning to the 
term easements than that which is to be found in Enghsh law.4 

Articles 86, 37, and 88 are dealt with clsewhere on the Arts. 36, 37, 


question of hmitation.> 


The provisions of the Act which remain to be discussed 
here are those contained in sections 26 and 27. 

Section 26, sub-section (1), provides as follows :— 

“ Where the access and use of heht or air to or for any 
“ building have been peaceably enjoyed therewith, as an ease- 
“ment, and as of right, without interruption, and for twenty 
“years, and where any way or watercourse, or the use of 
“any water, or any other easement (whether affirmative or 
“negative) has been peaceably and openly enjoyed by any 


‘ 


í 


‘person claiming title thereto as an easement and as of right, 
‘without interruption and for twenty years, the right to such 


“access and use of light or air, way, watercourse, use of water, 
“or other easement shall be absolute and indefeasible.”’ 
“ Hach of the said periods of twenty years shall be taken to 





—_— 





1 Preventive relief by injunction is 
yegulated by the Specific Relief Act, 
I of 1877, ss. 52-57, see App. V, and by 
the Indian Easements Act, V of 1882, 
Sesoeeapp. Vil. See also, Chap. XI, 
Part III (4). 

2 See Chap. X1, Part IlI (5), and 
App. IV, and Kanakasabai v, Muttu 
(1890), I. L. R., 13 Mad., 445. 

3 Bee Chap. 1, Part I. 

4 Chundee Churn Roy v~. 
Chunder Mundul (1880), L L. 
oC, 9155 


Shib 
eee 
6 Cal. L. BR., 269; Dukhi 


Mullah v. Halway (1895), EL L. R., 23 
Cale, 55. 

* See Chap. I, Part- T, E and F; 
Chap. XI, Part III (5), and App. IV. 

PCy. 8. 15 of the I. E. Act, V of 
1882, from which the words “as of 
right” are omitted, and see supra, 
Part I, B, for a similar omission from 
the English Prescription Aet and for 
the effect of such omission as regards 
the aequisition of an easement of light 
by a tenant, and see further infra. 
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“be a period ending within two years next before the institu- 
“tion of the suit wherein the claim to which such period 
“relates is contested.” 

Sub-seetion (2) provides as follows :— 

“Where the property over witch the right is claimed 
under sub-section (1), belongs to government, that sub- 
section shall be read as if for the words < twenty years” the 
words ‘ sixty years’ were substituted.” ! 

 Harplanation.—Nothing is an interruption within the 
‘meaning of this section, unless where there is an actual dis- 
continuance of the possession or enjoyment hy reason of an 
obstruction by the act of some person other than the clamant.* 
and unless such obstruction is submitted to or acquiesced in 
“for one year after the claimant has notice thereof and of the 
‘person making or authorising the same to be made.” 

Section 26, sub-section 1 corresponds with section 26 of 
Act XV of 1877 and section 27 of Act IX of 1871, and is in the 
same terms. 

The draughtsmen of Act IX of 1871 appear to have had 
the English Prescription Act before their eyes,? but they have 
only partially reproduced its provisions in a section which in 
some important respects is a materially altered version of the 
English statute. 

From the corresponding provisions of all three Acts it will 
be observed that, unlike the English Act, which does not apply 
to air,t the Indian Limitation Acts place light and air on the 
same footing. This result is no doubt attributable to the 
evident desire of the Midian Legislature to favour the acquisition 
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1 This follows the last clause of s. 15. owner” and “ Cessation of enjoyment 


of the Indian Ensements Act, V of through interruption.” 


ISS2, see App. VII, und settles tho 3 See Subramaniya v. Ramachandra 
conflict of opinion between the Calcutta (US77), I. de. Ro Mil. nt p. 337. 

und Bombay dligh Courts on the 4 Yhongh where n right to air is 
subject. See Notes on Chiuses nn- Claimed through a definite aperture 


nexcd to Statement of Objects und or channel it seems it mny be an case- 
Reasons, Gazette of India, 1908, lat V, ment within s 2 of the Preseription 


p 26.0 And see further infra. Act, see Gale on Basements, 9th iid., 
2 This corresponds with the Englisli nt p. 311. 
rule, see supra, Part), B, onder “ Whit > Delhi and London Dank v. Ilem 


is o elfeetiyve inferruption by servient Lall ddutt (1887), R Tt Ont, 830. 
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of the right to air at least as much as the acquisition of the right 
to light. The same intention is to be found in the corre- 
sponding and other sections of the Indian Masements Act.! 

In the case of the Delhi and London Bank v. Hem Lall Dethi and 
Dntt,? it was contended in argument for the plaintiff that the Boe Hee 
effect of the words “ absolute and indefeasible ” taken with the Dui, 
preceding language of the section was to enlarge the extent and 
operation of easements of light and air so as to entitle the 
owner to relief on proof of any interference with the exact 
amount of light. and air enjoyed by him during the prescriptive 
period, but it was held, in accordance with a similar decision 
under the English Prescription Act,? that such was not the 
effect of the section, the object of the Indian Limitation Act, 
like that of the English Act, being not to alter the pre-existing 
law in that respect, but merely to provide another and more 
convenient mode of acquiring such cascments.4 

All three Acts reproduce the English rule of twenty years’ Character and 
uninterrupted enjoyment nec vi, nec clam, nee precario.” eee 

Hence, enjoyment “as of right ” is as necessary under the a by 
section as under the general law of prescription.® ai 

Thus, it has been decided in Bombay that, though a right 
of free pasturage has always been recognised by Government 
as belonging to certain villages and must be taken to have 
been acquired by custom or prescription, such right does not 
necessarily confer a right of pasturage on any particular piece 
of land (althongh it may confer the right of having sufficient 
land set apart for the purposes of the village), and im the 











Shib Chunder Mundul 


1 See ss. 15 und 28, App. VII, and 
Chap. III, Part I, and Esa Abbas Sait 
v. Jacob Haroon Sait (1909-10), I. L. R., 
33 Mad., 327. 

2 (1887) I. L. R., 14 Cal, 839. 

® Kelk v. Pedrson (1871), CER., 6 Ch. 
App., 809; see also Colls v. Home and 
Colonial Stores, Lid. (1904), App. Cas., 
179. 

4 As to the extent and operation in 
this respect of easements of light and 
air, see Chap. ITI, Part I. 

5 See Subramaniya v. Ramachandra 
(1877), L L. R., | Mad., 335; Chundee 


Churn Roy v. 
(1880), 1. L. R., 5 Cal., 945; © Cal., 
L. R., 269; Lutchmeeput Singh v. Sada- 
ulla Nushyo (1882), 1. L. R., 9 Cal., 
698; Secretary of State for India v. 
Mathurabhai (1889), 1. L. R., 14 Bom., 
213; Chunilal v. Mangaldas (1591), 
I. L. R., 16 Bom., 592. An enjoyment 
which is incapable of prevention is a 
bar to the acquisition of an casement, 
Budhu Mandal v. Maliat Mandal (1903), 
I, L. R., 30 Cal., 1077 (1052). 
6 See the cases last cited. 


Meaning of 
the words “as 
of right”? in 
reference to 
particular 
casements, 


( 456 ) 


absence of special circumstances, user by the villagers is 
referable to the general right and cannot be treated as user 
“as of right ” in relation to a claim to a particular right of 
pasturage.! 

The view has recently been expressed that, in India, the 
question whether the enjoyment for the necessary period has 
been “as of right ” must depend not only on the circumstances 
of each particular case, but also on the habits of the Indian 
people. Thus, circumstances from which in England a proper 
and legitimate user might be inferred might not rightly found 
a similar presumption in India." 

It is essential to enjoyment “as of right” and “as an 
casement ” that there should be an adverse exercise of the 
growing right against the servient owner; thus, there can be 
no such enjoyment during unity of possession.’ 

Tf a particular right is claimed, not as an easement, but by 
virtue of ownership of the land itself supported by evidence of 
immemorial user, and the suit fails. such evidence will net in 
a second suit be sufficient to prove an enjoyment “as of right ” 
and “as an easement ” as distinguished from a right of owner- 
ship. Evidence adduced to prove enjoyment as owner cannot 
he relied on to prove enjoyment “ as an easement.” 4 | 

The trne meaning of the words “ as of right” in section 27 
of Act IX of 1871 and in section 26 of Act XV of 1877 (to both 
of which sections, section 26 (1) of Act IX of 1908 corresponds) 
has, in the case of an affirmative easement such as a right of way, 
been held to be, not “ user without trespass,” but “ user as the 
assertion of a right.” 5 Tf they were intended to mean “ user 
without trespass’ it jis difficult to see how affirmative ease- 
ments could be acquired, because the enjoyment of a growing 


1 Secretary of State for India v. Narendra Nath Barari v. Abhoy Charan 
Mathurahai, ubi sup. Chattopadhya (1907), L. L. R.. 34 Cal., 
* Khoda Buc v. Shaikh Tazaddin 5l; and commented on in Konda v, 
(100%), SG, WEN oe. Pamasami (1911-15) 1. L. R., 38 Mad., 1. 
3 Modhoosoodun Dey v. Bissonanth Bnjoyinent “as an easement ” does not 
Dey (1875), 15 Bole R.. 361. mean “enjoyment in the assertion of a 
4 Chunilal v. Mangaldas (1891), * claim to an casement,’ Ibid. 
I, Looe, 16 Bom., 592. Bul see ihis 5 Alimooddeen v. Wauzcer Ali (1874), 


case explained nnd distingnished in cb o eon 2, 


affirmative easement consists in reahty of repeated acts of 
trespass on the land of an adjoining owner. 
It has been decided that under section 26 of Act XY 
1877, enjovment of light and air in order to be “as of right” 
and to result in the acquisition of an easement must be open 
and manifest, not furtive or invisible. ! 
The enjoyment must, as has already been observed, be the 
enjoyment as it were of an owner, who is content to enjoy his 
righis openly because he has no object in concealing his enjoy- 
ment of them. 
Since, under the Limitation Acts, it is essential that the 
enjoyment should be “as of right,” it is clear that permissive 
user is as fatal to the acquisition of easements under the present 
law as under the former law.? 
It is also important to observe that whilst the Indian Limi- Enjoyment 
x E ‘as of right ” 
tation Acts make enjoyment “as of right” a necessary factor in orescni 
the acquisition of all easements, an express exception in this the Indian 
Limitation 
respect arises under the English Prescription Act in favour of Acts for the 
easements of light and under the Indian Easements Act, V of acquisition of 
. : . all easements. 
1882, in favour of easements of light or air, and of support, 
Exception in 
inasmuch as in section 3 of the English statute,3 and in the first English Pre- 
' ; a 4 oa scription Act 
two paragraphs of section 15 of the Indian Act,* which | a Indian 
respectively prescribe the it Wn of enjoyment necessary to Easements 
Act. 
gain such easements, the words “ as of right ” are omitted. 
The result is that whereas under the English statute Effect on a 
. i X : NETR ee f tenant's 
and the Indian Basements Act respectiv ely, a tenant can by d 
virtue of such omission acquire for his own benefit an ease- acquisition. 
ment of light, or air, or of support, subject, as regards the 
latter Act, to the provisions of section 12, third paragraph.® 
and of section 16,7 he cannot do so under the Indian Linnta- 
tion Acts,8 since the principles which govern the relation of 














1 Mathuradas v. Bai Amthi (1883), 8 See Krishna v. Vencatachella (1872), 
HAR a Bom., 522. 7 Mad. H. C., 60 (64); Udit Singh v. 

2 See supra, Part I, C. Keshi Ram (1892), 1. L. R., 14 All, 185 ; 

3 See App. I. Jeenab Ali v Allataddin (1896), 1 Cal. 

4 See App. VII. W. N., 151; Mani Chunder Chuckerbutty 

5 See supra, Part I, B. v. Baikanta Nath Biswas we \ io, 

€ See Chap. VL, Part I, and App. VII. 29 Cm, 363; 6 Cal) WaNwee = 


Seer infra, Part IHI, and App. VIL. The same disability D a to tenants 
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landlord and tenant and require that an easement shall be 
absolute, would preclude the enjoyment from being “as of 
night.” ! 

With reference to the requirement that the enjoyment 
conferring the right should be “ without interruption,” it has 
repeatedly been held that unavoidable interruption in the 
user of such rights as are limited in their exercise to a par- 
ticular period or season of the year, such as a right of passage 
by boats in the rainy season, is not an interruption which is 
fatal to the acquisition of the easement.2 

Further, it has been held that the exercise of the right to 
cause river water to flow across the servient tenement on to 
the dominant tenement for the purpose of irrigation need not 
be continuous, provided it has been exercised for the statutory 
period during seasons of drought, when it could be taken 
advantage of.3 

It has been seen that in England. and under the law in 
India, prior to the Indian Limitation Acts, the knowledge of 
the servient owner is an essential condition to the acquisition 
of an casement against him. But under the Indian Limita- 
tion Acts the law appears to be different. 

It had been decided by the Calcutta High Court that the 
Indian Limitation Act XV of 1877, under which easements were 
then usually acquired, had nothing to do with prescription or 
the presumption of a grant, and that though the conditions, as 
prescribed by the Act, governing the acquisition of casements 
were in the main the same as those which governed the acquisi- 
tion of easements by prescription, yet there was nothing in the 
Act which rendered the knowledge of the servient owner 
necessary to the acquisition of the right, or referred the twenty 


with permanent rights, Mant Chunder 363; Mokoondonath Bhadoory v. Shib 


Chuckerbutty v, Baikanta Nath Biswas, 
ubi sup. See supra, Part tl, B, for asimilar 
disability under the common law. 

1 See tho cases last citeal, nnd supra, 
lemet Ue 

2 Ramsoonder Bural v., Woomakant 
Chackerbutty (15654), |W. 1.217; Oomer 
Shah ve Ramzan Ili (1868), LOW, R 


Chunder Bhadoory (L574), 22 W. R., 302; 
Shaikh Muhomed Ansar v. Shaikh Sefa- 
toollah (1874), 22 W. R., 340; Koylash 
Chunder Ghose v. Sonatun Chung Larooie 
(Iss D Ie TR, 7 Cal, 132 CNS 
U RESI 

3 Pudhu Mandal v. Maliat Mandal 
(1903), ER S, 


years’ enjoyment to any grant, express or implied, from the 
servient owner. 

In Arzan v. Rakhal Chunder Roy Chowdhry,! the easement Arzan v. 
claimed was a right of way, and it was found in the first Court ae es A 
that the enjoyment had continued peaceably and openly, and dhry. 
without interruption, for more than twenty years, but both the 
first Court and the Court of original appeal dismissed the suit 
on the ground, amongst others not material to the present 
question, that the owners of the servient tenement had not 
been aware of the plaintiff's user of the way. . 

On second appeal Garth, C.J., in delivering the Judgment 
of the Calcutta High Court, pointed out the distinction between 
the acquisition of an easement by prescription and the acquisi- 
tion of an easement under the Indian Limitation Act, and 
between the principles governing those two methods of acquisi- 
tion respectively. In demonstrating that this distinction 
was intended by the Indian Legislature, the Chief Justice 
pointed out that there was no provision in the Indian Limita- 
tion Act corresponding with section 7 of the English Preserip- 
tion Act, though there was a provision in section 27 which 
auswered to section 8 of the Prescription Act, and which 
protected, under certain conditions, the rights of reversioncrs. 

He thought it probable that the words “ peaceably and Use of words 
openly,” which were not in the English Act, had been intro- Me Í 
duced into the Indian Act for the very purpose of preventing 
the acquisition of easements by stealth or by a wrongfully 
contested user, although actual knowledge of the user on the 
part of the servient owner might not be necessary. 

It may also be said, in this connection, that the use of the “ Open.” 
word “open” was apparently, in the opinion of the Legisla- 
ture, sufficient to meet the situation, for if the servient owner 
was in possession, an open user was clearly capable of 
interruption by him, whereas if he was out of possession 
section 27 provided for such an emergency. By the light of 


this decision the requirements of the Indian law, so far as 


ee a wl R., 10 Cal., 214. 
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they are embodied in the Indian Limitation Act, are satisfied 
by proof in the case of easements of light and air, of a peace- 
able enjoyment (and in the case of other easements, of a 
peaceable and open enjoyment) for twenty years, without 
interruption, as an easement, and as of right. And the 
result of such enjoyment is to make the right absolute and 
indefeasible.! 

The word “ peaceable ” appears to have been introduced 
in conformity with the rule in England that a contentious user 
throughout the prescriptive period is fatal to the acquisition of 
an easement.? 

Thus, constant interruptions though not acquiesced in for 
a year may shew that the enjoyment never was of right, but 
contentious thronghout.3 But if the enjoyment as of right has 
begun, no interruption for less than a year can affect it.4 This 
statement of the English rule may be found a useful guide to 
the meaning of the word ** peaceable “in the Indian Act. 

It is important to observe that there is a material difference 
between the last portion of section 26, sub-section 1 of Act IX 
of 1908 (following the two earher Acts), and the corresponding 
provision of section 4 of the English Prescription Act. 

In the Indian Enaetments each of the periods of twenty 
years is to be taken to be a period ending within two years 
next before the institution of the suit wherein the claim to 
which such period relates is contested, whereas the language 
of the English section is that “each of the respective periods 
“of years hereinbefore mentioned shall be deemed and taken 
“to be the period next before some suit or action wherem the 
“cham or matter to which such period may relate shall have 
“ been or shall be brought into question.” 

ln dneland there are eases to shew that in dealing with 
this part of seetion 4 of the Enghsh Act, the Courts have 
held that the clammant of an casement in order to satisfy the 


1 Arzan v. Rakhal Chunder Roy Chow- 3 Faton v, Swansea Waterworks Co., 
dhry, ubi sup. ubi sup. 
2 Balon v. Swansea Waterworks Co. a Ibid. 


yiS51), 17 Q. @, 207. 
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length of enjoyment required by the statute was bound to shew 
some act of user within one year of action. ! 

But these were cases of a right of way, an affirmative 
easeinent, in which the plaintiff was not suing for a declaration 
of an casement or for prevention or removal of its interruption 
or obstruction, but im trespass, and it was the defendant who 
set up the casement as a plea m bar. 

It is obvious that this class of case could only arise with 
reference to affirmative easements as involving something 
done by the defendant on the land of the plaintiff, and could 
have no application to negative easements which involve no act 
of the dommant owner on the servient tenement. 

Thus, these were not cases where the plaintiff alleging an 
easement had to bring his suit within a particular time and the 
question of imitation became matenial,? but cases where the 
defendant in pleading an affirmative easement was told by 
the Court that his plea would be rejected on the ground ot 
insufficient enjoyment unless he could shew some act of user 
within one year of action. 

The question was clearly one of user as requred by the 
statute and not one of limitation with which the statute had 
nothing to do. 

To construe the question as one of Hmitation would be to 
attribute to the judges a usurpation of legislative powers 
whereby they had not only provided for affirmative cascments 
a period of huntation inapplicable to negative casements, but 
had also practically repealed the provisions of the Statute of 
Limitations. 

For these reasons it is impossible to suppose that it was 
their intention to do anything more than to supply a reason- 
able and practical interpretation of section 4 of the Inglish 
Prescription Act. 


But the framers of the Indian Limitation Acts. whether Effect of the 
provision in 
4, See -_——_ a = -m the Indian 


1 Parker v. Mitchell (18140), 1L A. (1859), E. B. & E., 655; (1861) 9 H. ads 
& E, 788; Lowe v. Carpenter (1851), 6 L. C., 508, and in Darley Main Colliery 
ESecbh S20; 20 L. J. Exch., 3974. Co. v. Mitchell (18$6), LL App. Cas., 

2 As it was in Bonomi v. Backhouse are 
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Hossein, 


or not they had the English decisions before their eyes, 
have converted what is a question of user into a question 
of limitation, aud by those enactments respectively,! have 
in effect prescribed a period of limitation of two years 
for the bringing of all suits relating to easements depend- 
ing for their acquisition on Jong enjoyment, excepting 
those suts for which the second schedule has expressly 
provided.? 

The result is that in India plaintiffs have been placed in the 
same position as defendants were under the Enghsh decisions, 
and are obliged to submit to the operation of a rule the effect 
of which is to prescribe an enjoyment which is often impossible, 
and thus to create a limitation of suits by a process which was 
unknown to the English statute and was never contemplated 
by the Enghsh Courts. 

Thus, all persons suing under the Act for a declaration 
of their right to an easement by long enjoyment or for a pre- 
ventive or mandatory injunction to protect the same, must 
do so by reason of this section within two years after the 
interruption complamed of.3 

The foregoing observations are also applicable to the fifth 
paragraph of section 15 of the Indian Easements Act which 
contains a similar provision. 

The severity of this rule of limitation as applicable to 
the case of easements acquired by long enjoyment was 
apparently recognised by the Privy Council in the case of 
Maharani Rajroop Koer v. Syed Abul Hossein. Jn that case 
the plaintiff sued to establish his right to an artificial water- 
course constructed and enjoyed by him for mere than twenty 
years prior to the obstruction complained of, but as he had 
not brought his suit within two years after the said obstruction, 
the Jtigh Court of Calentta considered section 27 of Act IX 
of ISTI (corresponding to section 26 of Act XV of 1877 and 


1 Act IX of 1871, 8. 27, fourth para. ; 3 See Luchmt Persad v. Tiluckdharee 
Act XV of 1877, 8. 26, fourth para 5 Act Singh (1875), 25 W. R., 295. 
IX of 1908, x, 26 (1), fourth para, 4 (1880) I. I. R., 6 Gal, JOSTE 


2 Je, by Aris. 06, 37, und JS; sec Cal. Re O25" 27 tae 
App. IV. 
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section 26, sub-section (1) of Act LX of 1908) to be a bar to his 
claim. 

The Privy Council appreciating the difficulty of the plaintiff s 
position, supposing section 27 of the Limitation Act to be 
exclusively applicable to Ins case, took a different view, and 
adopted the expedient of withdrawing the case from the opera- 
tion of the Act, and deciding it on the basis of prescription by 
presuming from the facts as found by the Lower Courts the 
existence of a grant at some distant period of time. 

In excluding the operation of the Act they removed the 
necessity for proof of enjoyment within two years of suit and 
saved the plaintiff's right. In order to reach this conclusion 
they decided that the Act was neither prohibitory nor 
exhaustive, but remedial, and that it did not exclude other 
titles or modes of acquiring easements.! 

Punja Kuvarji v. Bai Kuvar 2 was a case on all fours with Punja Kuvarji 
the Privy Council case just cited. 1 

The plaintiff had from time immemorial, or at any rate for 
more than twenty years prior to the date of disturbance by the 
defendant, enjoyed the right of having the rainwater from Ins 
house carried off over the defendant’s land. 

The defendant obstructed the passage of the water through 
his Jand, and the plaintiff did not institute his suit for more 
than two years after the date of the disturbance. 

It was held that the plaintiff having a title evidenced by 
immemorial user did not require the aid of the Limitation Act, 
and that, as the obstruction complained of was a continuing 
nuisance in respect of which the cause of action occurred de 
die in diem, his claim was not barred by any provision in the 
- Linitation Act, but, on the contrary, was saved by the express 
provisions of section 23 of that Act.3 











1 The Bombay High Court recently 
had recourse to a sitnilar expedient, see 
Janardan Ganesh v. Ravji Bhikaji 
CO R 42 Bom., 288. 

2 (185821) I. L. R., 6 Bom., 20. 

3 J.e. Act XV of 1877, s. 23, which 
provided that in the case of a continuing 
breach of contract and in the case of a 


continuing wrong independent of con- 
tract, a fresh period of limitation began 
to run at every moment of the time 
during which the breach, or the wrong, 
as the case might be, continucd. N. 23 
of Act IX of 1908 is in similar terms. 
See Apps. NI and IV and further 
Chap. AI, Part H1 (5). 
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The omission of Hlustration (b) to section 26 of Act XV of 
1877 from section 15 of the Indian Easements Act, V of 1882, 
has been continued in the case of section 26 of the present 
Limitation Act, IX of 1908, in reliance on the decision of the 
Caleutta High Court in Koylush Chunder Ghose v. Sonatun 
Chung Barooie,! where it was pointed out that the illustration 
in question went beyond the terms of the section which did not 
require “ actual user.” ? 

The section is now brought into accord with the spirit of 
previous Indian and English decisions which do not make 
it essential to the acquisition of the right that there should 
be a continuous user throughout the whole of the preserip- 
tive period, provided the cessations of actual user are con- 
sistent with the enjoyment required by law.3 

The explanation to section 26 provides that “ nothing is 
an iterruption within the meaning of this section, unless 
where there is an actual discontinuance of the possession or 
enjoyment by reason of an obstruction by the act of some 
person other than the claimant, and unless such obstruction 
is submitted to, or acquiesced in, for one year after the 
claimant has notice thereof and of the person making or 
authorising the same to be made.” 

There is a similar provision in section 4 of the Euglish 
Act, except that there is nothing m the latter enactment 
Which makes 16 essential to an effectual interruption that the 
“anterrnption ” should be “an actual discontinuance of the 
“possession or enjoyment by reason of an obstruction by 
“the act of some person other than the claunant,” though 
the word has been so construed by the Court.4 


A 
e 


ey 
A 
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The word “interruption? as used in the corresponding 
sections of the Limitation Acts does not mean any voluntary 


1 (S81), Li ha, Waal 132. Auddy v. Tariney Churn Banerjee 

“ See Notes on Clauses annexed to (1876), L L, Rao L Cal, 122 (480) ; Dudhu 
Statement of Objeets nnd Reasons, Mandal v. Maliat Mandal (1903), 1. 1. 
Qazette of India, 1908, Part V, p. 26. ie 30 Gale T 

3 See supra, und infia, as to 1 The Plasterers? Co. ve Lhe Parish 
incaniog of “interruption,” and supra, Gierka’ Co, (1851), 6 xel, 630. 
Part 1, B & G; nnd also Sham Churn 
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discontinuance of user by the claimant himself, but an 
obstruction or prevention of the user by some person acting 
adversely to the person who claims it.! 

It is clear that the person contesting the easement cannot 
deny knowledge of the user and yet allege that there has been 
an interruption within the meaning of the section.? 

With reference to the condition that the obstruction m What is 
order to amount to an interruption within the meaning of the Hepa Á 
section must be submitted to or acquiesced m for one year “ acquies- 
after the claimant has notice thereof, it has been held in A 
India, following the Enghsh rule, that in order to negative 
submission it is not necessary that the party interrupted 
should have brought an action or suit, or taken any active 
steps to remove the obstruction; it is enongh if he has 
communicated to the party causing the obstruction that he 
does not submit to or acquiesce in 1.3 

Prior to the Indian Limitation Acts there is no reason Claims against 
to doubt that, as against the Hast India Company, and ST ee 
subsequently as agaist the Crown, claims in the nature Limitation 
of easements and profits a prendre might be acquired by = 
preseription.4 

But under the earlier Indian Limitation Acts, IX of 1871 and Under 
XV of 1877, there was a conflict of judicial opinion on the ques- Naas 
tion whether the provisions of those Acts were applicable to 
claims against the Government. 

This question has now been set at rest by the enactment of 
sub-section (2) to section 26 of Act UX of 1908, which is in similar 





1 See Explanation to s. 27 of the Act 
i sorvle7i, App. Il, and=to si 26 of 
Acts XV of 1877, and IX of 1908, App. 
lII and IV; and Sham Churn Auddy v 
Tariney Churn Banerjee (1876), I. L. R., 
1 Cal., 422. The word has the same 
meaning in the Prescription Act, supra, 
Part I, B. 

2 Arzan v. Rakhal Chunder (1883) 
ESRO Cal., 214. 

3 Subramaniya v. Ramachandra 
(S77), 1. L. R., 1 Mad., 335 (339). For 
the English rule, see supra, Part I, B. 


ie os 


4 Ponnusawmit Tevar v. The Collector 
of Madura (1869), 5 Mad. H. C., 6; 
Collector of Thana v. Dadabhai Bomanji 
(iedoe: i R., 1 isom., 352 (361); 
Secretary of State for India v. Mathurabai 
(1859), I. L. R., 14 Bom., 213. 

5 The decision in Arzan v. Rakhal 
Chunder Roy Chowdhry (1883), I. L. R., 
10 Cal., 214, went on the assumption 
that they did ; whereas in Secretary of 
State for India v. Mathurabai, ubi sup. 
and Viresa v. Tatayya (1585), L. L. R., 
8 Mad., 167, it was held that they did not. 


o0 


Under the 
English Pre- 
scription Act. 


The Indian 
Limitation 
Actsremedial, 
not prohibi- 
tory, nor 
exhaustive. 


Modhoosoodun 


Dey v. Bisso- 
nauth Dey. 
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terms to the last clause of section 15 of the Indian Easements 
Act, V of 1852, and provides a definite rule for the acquisition 
of easements against Government.! 

Under the English Preseription Act, easements (except 
easements of light ?), and profits à prendre can be acquired 
against the Crown, the reason being that the Crown is expressly 
mentioned in sections 1 and 2, and is not mentioned in 
section 3.3 

It has already been incidentally remarked, and it must 
here be repeated. that the Indian Linitation Acts, like the 
English Prescription Act, do not exclude or interfere with 
other titles and modes of acquiring easements. 

The Privy Council has laid it down that the object of the 
Act of 1871 was to make more easy the establishment of ease- 
ments by allowing an enjoyment of twenty years, if exercised 
under the conditions prescribed by the Act, to give, without 
more, a title to easements.4 “ But,” say their Lordships, “ the 
“Statute is remedial and is neither prolubitory nor exhaustive. 
“ A man may acquire a title under it who has no other right at 
“all, but it does not exclude or interfere with other titles and 
“modes of acquiring easements.” 5 

The same view was expressed by Markby. J., in Modhoosoo- 
dun Dey v. Bissonauth Dey,® when he said, “ It has indeed been 
“contended that the Statute’? (meanmg Act IX of 1871) 





1 See Apps. TV and YIT. 

2 See the reason for this exception 
suggested in Wheaton v. Maple & Co. 
(1893), 3Ch., 48 (64), and the eomments 


11881), I. L. R.. 6 Bom., 20: Aca 
Mehta v., Rajan Mehta (1881), I. L. R.. 
6 Cal, 8123 Koylash Chunder Ghose v. 
Sonatun Chung Baroote (1881), I. L. R., 


on Goddard on Easements, 7th Ed., pp. 
211, 202. 

3 Perry v. Fames (1891), 1 Ch., 658 3 
Wheaton v. Maple d& Co., ubi sup. See 
these scetions fully set out in App. I. 

4 Rajroop Koer v. Syed Abul Hossein 
(1580), 2. I. R 6 Chl., BOis 7 Chl. 
CROZON VEA, oa 

b Tho sune observations apply to 
Act NV of 1877; sce Srinivasa Rau Saheb 
v. Seeretury of State (1880), L L. R., 
6 Mad., 2263 Sra Raja Vericharlu v. Sri 
Raja Natracharla (1881), F. R., 5 
Mad., 253 ; Punja Kwagi v. Bai Kurar 


lL. 


7 Cal., 132: 8 Cal. L. R., 231: Cham 
Surnokar v. Dokouri Chunder Thakoor 
(1882), J. L. R.. 8 Cal, 952; VO las 
L. R., 577: Arzan v. Rakhal Chander 
(1883), T. L. R., 10 Cal., 214: Delhi and 
London Bank v. Hem Lall Dutt (1887), 
I. L. R., 14 Cal., 839 ; Seerctary of State 
v. Mathurabhai (1889), L L. R., 14 Bom., 
2233; Jishan Chandra Samanta v. Nil- 
mont Singh (1908), I. L. R., 35 Cal., 851. 
They would, presumably, also hold good 
with regard to Act IX of 1908. 
© ClST6) VG—s hae lis. 3G), 
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‘excludes other modes of acquiring an easement by enjoyment. 
‘ But this is clearly not so. There are no words in the Statute 
“to which such a construction can be given, and with the 
‘history of the English Prescription Act before them, it ean 
“scarcely be supposed that the Legislature here, had they 
“intended any such exclusion, would have omitted to express 
their intentions.” 

In Arzan v. Rakhal Chunder Roy Chowdhry,! Garth, C.J., Not Acts of 
after stating that the Indian Limitation Act had nothing to do ine a 
with prescription, said: “ Of course rights of way as well as Rakhal Chun- 
“other easements, may still be claimed in this country by pre- airy, oe 
“ scription, see Rajrup Koer v. Abul Hossein ; and when they 
“are so claimed the principles which apply to their acquisition 
“in England will be equally applicable in this country.” 

In The Delhi and London Bank v. Hem Lall Dutt? it is Delhi and 
observed by Trevelyan, J., that “ the object of the Prescription “ye” oe 
“ Act and of the provisions in the Limitation Act was, not to Dut. 
‘enlarge the extent and operation of the easements [of light 
“and air], but to provide another and more convenient mode 
“ of acquiring such easements, a mode independent of any legal 
« fiction and capable of easy proof in a Court of Law.” 3 

Section 27 of Act IX of 1908 is as follows: “ Where any land Section 27 of 
‘or water upon, over, or from which any easement has been ag ys 
“enjoyed or derived, has been held under or by virtue of 
“any interest for life or any term of years exceeding three 
‘years from the granting thereof, the time of the enjoyment 
‘of such easement during the continuance of such interest 
‘or term shall be excluded in the computation of the period 
‘of twenty years, in case the claim is, within three years 
‘next after the determination of such interest or term, resisted 
“by the person entitled, on such determination, to the said 
“land or water.” 








? (1883) I, L. R., 10 Cal., 214. nant (1878), L. R, 9 Ch. App., 212; 
2 (1887) I. L. R., 14 Cal., 839. Gardner v. Hodgson’s Kingston Brewery 
3 See a similar view expressed with Co. (1903), App. Cas. at p. 2363 Colls 
regard to the Prescription Act in Kelk v. Home and Colonial Stores, Ltd. (1904), 
v. Pearson (1871), L. R., 6 Ch. App., App. Cas. at pp. 190, 191. 
509 ; City of London Brewery Co. v. Ten- 
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A corresponding provision is to be found in section S of 
the English Prescription Act.) except that the operation of 
the section is limited to ways, watercourses, or use of water, 
and the section is somewhat differently worded.? 

The corresponding provision in the Indian Limitation Act, 
IX of 1871, section 28, excluded easements of light and air, 
whereas section 27 of Act AV of 1877 applied, and the same 
section of the present Act applies, to all easements. 

Effect of the It is to be observed that the section protects the rights of 


section, 


reversioners against the acquisition of any easement upon or 


over any land or water, which has been the subject of an 
outstanding estate for more than three years, provided the 
claim is resisted by them within three years after coming into 


possession. 


Part I1].—Under the Indian Hasements Act. 


Sections 15 Sections 15 and 16 of the Indian Hasements Act 3 correspond 


and 16. 


to sections 26 and 27 of the Indian Liniutation Act, IX of 1908 


(which have now replaced sections 26 and 27 of Act XV of 1877),4 
but differ therefrom in the following important respeets (that 1s 


to say) :— 


(1) As regards section 15— 


(a) In omitting the words “as of right” in reference 
to the acquisition of preseriptive easements of 
light or air and of support.’ 

(L) In adding Explanations I, IL, and IV.6 

(2) As regards section 16, in omitting the word “ water.” 
Length ana As under the Limitation Acts the enjoyment must be nec 


character of 
enjoyment 


same as under 
the Indian = See this commented on supra, Part 


ain TPR I, B, under “ Dişubility under r. 8 of 
Acts. Preseription Act.” 

3 See App. VII. Note the different 
wording of s. 8 of the English Pre- 
scription Aet (App. 1); and see supra, 
Part J, B, the content on the use of the 
word “easement” in s, 16 of the I, i. 
Act. 

ABSa App V. 


S E ADE 


9 


5 For the elfect of this omission on 
the power of a tenant to acquire casc- 
ments, sec Chap. VI, Part 1, and supra, 
Partch, ele danre 11. 

6 The words ‘belongs to Govern- 
ment?’ in lxpl. 1V refer not to the time 
of suit but to the time during which the 
easement is enjoyed, Srinivasa Upadya 
v. Rangamma Bhatta (1907 08), L. L. Ra, 
41 Mid.. 622. 
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vi, nec clam, nec precario without interruption, and for twenty 
years, except as against the Government, when an enjoyment 
for sixty years is required.! 

A similar proviso to that contained in Explanation | to Exception as 
tnet K sc : a CaA, i D, ‘ ‘ a e q against 
section 15 1s to be found in sections 1, 2, and 3 of the English Government. 
Prescription Act.? 

Under paragraph 5 of section 15, as under paragraph 4 As under 

. q . SS wee 7 E | Limitation 
of section 26 of the Indian Limitation Act IX of 1908, the Act Statutory 
statutory title to an casement must be acquired in a suit. e ona 

: a : „acquired in 

On the analogy of the decisions relating to the Indian suit. 
Limitation Acts it may be inferred that the Indian Easements Mike Limita- 


ae tion Act is not 
Act does not exclude other modes of acquiring easements, exclusive. 


there being no words in the Act to which such a construction 
can be given.3 ; 
Thus when a right of easement is not claimed under the 
Act, but by prescription, proof of enjoyment within two years 
next before suit is not necessary. 
The first paragraph of Explanation 1V to section 15 follows Expl. 1V to s. 
. : : . 17 5. Coldsmid 
the rule laid down in Goldsmid v. Tunbridge Wells Improvement wO 
Commissioners WellsI mprove- 
ment Commis- 
2 - - STONETS. 
1S. 15, last para., App. VII. Andsce Jijibkoy (1889), I. L. R., 24 Bom. (P.C.), 
Nagaraja Pillai v. Secretary of State for 156; L. R., 26 Ind. App., 184. 
Inda (1915-16), F. L. R., 39 Mad., 304. 3 See supra. Part TI. 
“ App. Land App. VII, and see Sultan 4 (1866) L. R., 1 Ch. App., 349. And 
Nawaz Jung v. kustomji N. Byramji see supra, Chap. II, Part IL, F (1). 
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CHAPTER VIII. 


Part I—Extent and Mode of Enjoyment of Easements. 


+ A.—General Rules. 


Easement cannot be used by domi- 
nant owner for any purpose un- 
connected with dominant tene- 
ment see eee 

Dominant owner must exercise his 
right in mode least onerous to 
servient owner eee 

Correlative obligation of servient 
OWNET as. 

Dominant owner must not tnerease 
burthen on the servient tenement 

Right of obstruction of excessive 
user by servient owner ... es 

In case of easement of light, right 
of obstruction limited ... oge 

Since Colls’ case effect of enlarge- 
ment of aneient aperture under 
the general law ... wes 

Since Colls’ case effect of decreasing 
ancicnt aperture ae nes 

Incase of eascmens of support, effect 
of increasing burthen on servient 
tenement... wae ees sete 

Lifect of incercase or diminution of 
dominant tenement by alluvion 
or dilurion 


eee t.. 


eee eee 


Liffect of severance or partition of 
dominant tenement T: 
Position of person claiming case. 
ment after partition of dominant 
tenement... vee eee cee 
I. E. Act, 8. 30 iss ee aan 
Novel user, when lawful ... Sse 


PAGE 


450 


450 


Isl 


B.—Rules as to the ex- 
tent and mode of en- 
joyment of easements 
in relation to the 
different methods of 
acquisition. 

(1) Hasements created by deed 

Of CAs), ean 


General rule ae ae 
Qualification 


eee 


eee 


(2) Quast-casements 


(3) Hasements of necessity 


General rule... 
At what time necessity should be 

measured... 
I, D. Act, s. 28, nara. 2 “ae 
Selection of the way. By whom 

tobe made 
Only one way of necessity Pe 
Suggested relaxation of the rule 

in India 500 
Once ascertained cannot be varied 


eee 


eee eee 


eee esa 


(4) Prescriplive casements 
General rule E oc 
Ince ptions,—Lasements of light 

und uir— hight to pollute 
Method of pollution may be varied 
tf extent of pollution not in- 
creased Abe Bae 





eee 


PAGE 


404 


C ant) 


PAGE PAGL 
C.—Extent and mode of one kind includes a right of 
: t f E way of another kind ... se 900 
enjoyment o sn Lxtent of prescriptive way limited 
ments of Way. by user of dominant tenement = oV9 


Special cases in India as to ertent 
of way for general purposes... 
Way of common oecupution ... oll 


by 4 } Cate 
(1) Hasement of way created Bio ce ono act ofuser meat be 


by decd of grunt... wee 494 reasonable... eN He ll 
General rule Mile oe coe $91 Difference between a preseriptive 
Question of construetion sao Wl private way and a public way 
Cuses of special construction ... 902 in the manner of enjoyment... 912 

DP. F Direction of private way—Ter- 
(2) Prescriplive rights of way 504 a A ~ .. 513 
Way acquired for one purpase Selection of line of way ge DLE 

cannot be used for an entirely Once scleeted cannot be varied... 515 

different purpose... s... SON Rule of deviation ins o le 
System by which purp 

aan a Rt G 3 : ine 505 (3) Lights of way created by 
Question whether right of way of slutute oie ss ce CLO 
Part II.— Accessory Easements. 
PAGE PAGE 
Listanccs of, in connection with Damage caused must be repaired 520 
different kinds of cascments ... 517 WDisturbunce of accessory ease- 
Laereise of accessory right must be ments se Te ses aoo De) 
rcasonable ma eine aoo HE 


Part III.—Obligations connected with the enjoyment 
and preservation of easements. 


PAUE PAGE 

General Liability of dominant Special liability of servient owner to 
DUMOR  ... 300 T soo DAU repair .6s E aoe soo Dux 

Dominant owner when liable for General negative obligation of ser- 
damage arising from want of vient owner in reference t0 ease- 
repair... T T oul ments and profits à prendre... 523 


Part [.—latent and mode of enjoyment of Lasements. 


Tv is of obvious importance to both dominant and servient 
owners that the extent aud mode of enjoyment of casements 
should be clearly defined in order to avoid, so far as may 
be possible, any nusconception as to what would be an exces- 
sive user on the one side and a wrongful obstruction on 
the other. 


Easement 
cannot be 
used by domi- 
nant owner 
for any pur- 
pose uncon- 
nected with 
dominant 
tenement. 
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It is proposed, therefore, under this heading to consider, 
first, the gencral rules govcrumg the extent and mode of 
enjoyment of easements by whatsoever method acquired ; 
secondly, the rules governing the extent and mode of enjoy- 
ment of easements according as they are acquired, (a) by 
express or implied grant, (b) by presumption of law, (e) by 
prescription or long enjoyment ; and thirdly, in particular, the 
rules governing the extent and mode of enjoyment of casc- 
ments of way. 


A. General Rules as to the extent and mode of 
enjoyment of Easements. 


It is well established that an easement must be used by 
the domimant owner for some purpose connected with the 
enjoyment of the right of property in the dominant tene- 
ment! 

In other words, an easement cannot be used for the 
advantage of any tenement but the dommant tenement, or 
for any purpose unconnected with the enjoyment of the 
dominant tenement. 

The justice and good sense of this are obvious, otherwise 
the user of the restrictive right might be extended in all sorts 
of wavs not contemplated by the servient owner, the 
burthen imposed on the servient tenement night be indefinitely 
increased, and the easement in relation to such extended user 
might become a mere right in gross. 

Thus, if a man is the owner of two houses and acquires 
a right of way over Ins neighbour’s land for the advantage 
of one of them, he exceeds the legal limits of his easement if 
he uses it for the purpose of going to the other house.” 


— — —— Oo — Pe 


See Harris v, Flower d Sons (1905),74 App. VH The rule that a right of way 


L J. Oli, 127, 1 Mieke, SHG mera. Clinyp. 
JL; LOB. Net, saan ee. Vl. 

“ Howell v. Ning (1685), | Mod., 190 ; 
Lawton v. Ward (1697), 1 Ld. Rayim., 
753 Culliandoss v. Cleveland (1563), 2 
hud. Jur., O.N., 15; arris v. Flower & 
Sona, Ubi sup. ; 1. E. Act, sa SI, ill. (a), 


acquired Tor one purpose cannot be used 
for another falls within the same prin- 
ciple. See Senhouse v. Christian (1787), 
1 TK. 6004 1...) 3003 ande 
other cases infra under ** Extent und 
mode of enjoyment of easements cf 
way.” 


eg 


The sane principle was recognised by the House of Lords Simpson v. 
in the case of Simpson v. The Mayor of Godmanchester,’ where re 
the appellant sued the respondent corporation for an mjunction chester. 
to restram them from trespassing upon or interfering with 
Ins locks on the River Ouse. ‘The respondent corporation 
set up in defence a prescriptive right to open such locks in time 
of flood in order to protect their lands from mundation. The 
House decided in their favour. In the course of his judgment 
Lord Watson says?: “If the appellant had been able to 
“ shew that the corporation had carried their operations beyond 
“what was necessary to protect their own lands, so as to clear 
“other lands of flood water when their own were neither flooded 
“nor threatened with inundation, the appellant would have 
“ been entitled to restraim the respondents from doing more than 
‘ was reasonably necessary in order to protect their dominant 
“lands. But he has made no such complaint and there is no 
“ evidence in this case which could support it.” 

Another essential rule relating to the use of easements Dominant 
is that the dominant owner shall exercise his right in the OYBer mist 
niode least onerous to the servient owner.? right in mode 

This rule proceeds upon the same ground as the last, east E 
namely, that as an easement in restricting the ordinary rights owner. 
of property imposes a burthen upon the servient tenement, 
such burthen shall be made as light as possible consistently 
with the proper and necessary enjoyment of the easement. 

This rule finds its ordinary illustration in the case of 
atfirinative easements, as where a man having the selection 
of a right of way over his neighbour’s land is bound to 
exercise his choice in a reasonable manner, the proper measure 
of his conduct being what a reasonable man would do under 
similar circumstances on his own land.4 

If possible, he must take the nearest way.” 


- = a 








1 (1897) App. Cas., 696. iio Io Ro 7 Cale, 665° on appeal, le Is Hos 
SFAT p. 702. S Cal., 677; I. E. Acts, s. 22, App. WIE 
3 Abson v. Fenton (1823), 1 B. & C., + Abson v. Fenton, ubi sup. 

195; Dudley v. Horton (1826), 4 L. J. 5 Wimbledon and Putney Commons 


Ch. (O.8.), 104; Chunder Coomar Moos  Conservators v. Dixon (1875), 1 Ch. D., 
kerjee v. Koylash Chunder Sett (1881), 362. 


Correlative 
obligation 
of servient 
owner, 


Dominant 
owner must 
not increase 
burthen on 
the servient 
tencment. 
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So where a man has a right of way over lis neighbour's 
land for a particular purpose, the law imposes upon him the 
duty of exercising his easement in a way which will least 
affect the servicnt owner in his enjoyment of the servicut 
tenement. 

And it is not only the servient owner who is entitled to 
complain of an excessive, improper, or offensive user, but also 
any person having a right of easement over the same subject- 
matter.” 

Correlative to this obligation on the part of the owner of 
the dominant tenement is the obligation imposed on the 
owner of the servient tenement that he shall not so deal with 
it as to render the easement over it incapable of being enjoyed, 
or more difficult of enjoyment, by the owner of the dominant 
tenement.3 

This obligation extends also to all accessory caseiments 
necessary for the full and free enjoyment of the principal 
easement. 

Ou this principle neither owner of a divided party-wall 
can pull down his half of the wall or stop up his half of any 
flue used for the purpose of the other owner’s house.® 

It is a rule of general application that the owner of the 
dominant tenement cannot by any additional or changed 
uscr thereof throw an increased burthen on the servient 
tenement.® 

Thus, it has been held that a right of way used for the 


1 Chunder Coomar Mookerjee v. Koy- 
lash Chunder Selt, ube sup. 

“oi bed, 

3 Jones v, Pritchard (1908), | Ch., 630 
(637); 21 Tames L. R., 309 (310); Gale 
on Ieaserments, 9th Ed., p. J193; and see 
further efra, Part HI. 

4 (iale, ubi sup. 

5 Jones v, Pritchard, ubi sup. 

6 Cooper v. Hubbock (1860), 30 Bei., 
160; 7 Jur. N. N, 457; Taping v. 
Jones (1865), 11 IL L. C, 290; Lan- 
ranchi v. Mackenzie (1867), L. K., J 
qo 121 (128); Wimbledon and Putney 
Commons Conservators v, Dixon (1875), 


1 Ch. D., 362; Bradburn v. Morris 
(1576), 3 Ch. D., 512 ; Provabutty Dabee 
v. Mohendro Lall Bose (1881), 1. L. R., 
7 Cal., 453; Scott v. Pape (1886), 31 
Ch. D., 554; Jesang v. Whittle (1899), 
1... R., 23 Bom., 595; Desai Bhuoorat 
ve Desui Chuttilal (1899), 1. L. R 21 
Bom., 188; Bai Hariganga v. Tricamlal 
(1902), 1. L. R., 26 Bom., 371; Colls 
v, Home and Colonial Stores, Lad. (19041), 
App. Cas., 179 (202); Mimers Safe 
Ca. dti ve. N. amid City Ry. Co. (19077, 
I Ch., 208 (226); Lwkerson v. Connelly 
(1907), I Ch., 6078. 
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advantage of a tencinent while it continued as farming land 
could not be used either for building purposes whilst the 
tenement was being converted into a building site, or for all 
purposes connected with the houses when they had becn 
erected! 

The test to be applied in each case is whether any addi- 
tional burthen has been, or will be, imposed on the servient 
tenement by the way in which the dominant owner has used 
or seeks to use this easement.2 Aud this is a question of fact.’ 

Thus, where no additional burthen was imposed on the 
servient tenement, a way used for agricultural purposes was 
allowed to be used for the purposes of a factory.4 

In regard to easements of light, the effect of an alteration 
of the dominant tenement will hereafter be more particularly 
considered in connection with the abandonment and forfeiture 
of such easements 5; for the present it is sufficient to state 
that any alteration in the ancient lights which in a sensible 
degree prejudices the owner of the servient tenement or 
diminishes the enjoyment of his property is an infringement 
of the above rule and a material alteration according to the 
(lecisions.§ 

The opening of a new window in a substantially different 
position from that occupied by an old window, or the enlarge- 
ment of an old window so as substantially to destroy its 
identity, is a material alteration,’ for which, as will be scen, 
the servient owner has his remedy in acts of obstruction on 
the servient tenement.® 





1 Wimbledon and Putney Commons 160; 7 Jur. N. S., 4573 Tapling V. 


Conservators v, Diron ; Desai Bhaoorat 
v, Desar Chunilal, ubi sup. ; and see 
further in fra, C. 

2 Jesang v. Whittle, ubi sup. 

3 Taff Vale Ry. v. Gordon Canning 
00), 2 Ch., 13. 

‘Ibid. 

m e Chop. IX., Bart II, C (1) and 
D2). 

8 Cooper v. Hubbock, ubi sup., and see 
the eases cited in the next footnote. 

7 Cooper v. Hubboek (1862), 30 Beav., 


Jones (1865), 11 H. L. C., 290; Seoti v. 
Pape (1886), 31 Ch. D., 554; Colls v. 
Home and Colonial Stores, Ltd. (1904), 
App. Cas., 179 (196) (202) ; Ankerson v. 
Connelly (1906), 2 Ch., 5445 (1907), 1 
Ch., 678; Andrews v. Waite (1907), 
2 Ch., 500; Provabutty Dabee v. Mo- 
hendro Lall Bose (1881), 1. L. R., 7 Cal., 
453; Bai Hariganga v. Trieamlal 
Da Jla L. Mog SO 50m., 374. 
8 See infra. 


ie Js; Act, S.: 
29 ok (c). 


According to English law, the owner of ancient lights can 
alter in form and structure the aperture through which he 
obtains his light even so as to increase the amount of such 
light, provided he does not destroy the substantial identity of 
the ancient hght.? Thus, it has been held in England that 
the removal of old casements and the substitution in their 
place of others of hghter construction without increasing the 
aperture occupied by their frames but resulting in an increased 
access of light and air, is not such additional user as the ser- 
vient owner will be entitled to obstruct.? 

As regards the measure of the preseriptive right to light, 
the law as enacted by section 28 (c) of the Indian Easements 
Act 1s not in accord with the English law as finally settled by 
the decision in Colls v. Home and Colonial Stores, Limited,3 
and it would accordingly appear that under the Indian Kase- 
ments Act any alteration in ancient lights which increased the 
quantity of ight and air accustomed to enter the aperture 
during the whole of the prescriptive period would constitute an 
excessive user which the servient owner, subject to the pro-. 
visions of section 381, would be entitled to obstruct on the 
servient tenement.4 But it is presumed that in Bengal and 
in other parts of British India where the Indian Easements 
Act is not in force the English law would still be applied. 

The opening of the new window or any substantial altera- 
tion in the identity of the old one is not a wrongful, but an 
hmocent, act on the part of the dominant owner who may use 
Ins land as he pleases, but the servient owner is at hberty 
to counteract it by building on his own land, subject to the 
conditions which the law imposes.” 


— 
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Such additional user, whilst not increasing the original 
easement, cannot diminish it so as to deprive the dominant 
owner of his right to so much light as may reasonably he 
required for the ordinary user of Inhabitancy and business. ! 

Any act on the part of the dominant owner which sub- 
stantially mereases the burthen on the servient tenement 
may be obstructed thereon by the owner thereof. 

It will be perceived that this right of obstruction is really 
one of the ordinary rights of ownership available either before 
the acquisition of the easement by what is technically known 
as “interruption,” or after the acquisition of the easement 
when the limits of the right are exceeded. 

In the case of affirmative easements the obstruction must 
be the obstruction of a trespass, whereas in the ease of 
negative easements the obstruction is the rightful act of the 
servient owner counteracting the no less rightful act of the 
dominant owner. 

Thus, to put the case of an affirmative easement, if a man 
who has acquired a right to irrigate his land by placing a 
board or fender across a stream fastens the board or fender 
by means of stakes, which proceeding he has no prescrip- 
tion to justify, the person whose rights in the stream are 
restricted by the easement may remove the stakes, but not 
the board.? 

So if a man having acquired a right to a stone wei erects 
buttresses, the person whose ordinary rights of property are 
restricted by the stone weir, may remove the buttresses, though 
he may not demolish the weir.? 

So, too, in regard to an easement of light, any alteration in 
the dominant tenement substantially changing its identity, 
or the identity of the ancient lights, will constitute an exces- 
sive user which the owner of the servient tenement may 
obstruct on his own land. 





1 See Colls v. Home and Colonial 3 Ibid. 
Stores, Lid., ubi sup., and further, Chap. 4 See the cases above cited in refer- 
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But, in the case of an casement of light, it is now well 
established that this right of obstruction is subject to certain 
limitations, which were authoritatively laid down by the House 
of Lords in Tapling v. Jones 

The earhicr cases of Renshaw v. Bean? and Hutchinson v. 
Copestake 3 had decided that if the owner of a dwelling-house 
with ancient lights opens new windows in such a position as 
that the new windows cannot conveniently be obstructed by 
the servicnt owner without obstructing the old, the latter has, 
nevertheless, the right to obstruct so long as the new windows 
continue m existence. 

The opening of the new windows was treated as a wrong- 
ful act on the part of the owner of the ancient lights, as a 
consequence of which he lost his old right.4 

But in Tapling v. Jones® the House of Lords took the 
opposite view, and in overruling Renshaw v. Bean and 
Hutchinson v. Copestake (so far as the judgments in the latter 
case are based on Renshaw v. Bean ®), decided that if the owner of 
ancient lights opens new windows or enlarges his old ones, 
the adjoining proprietor may so build as to obstruct the new 
openings, provided he can do so without obstructing the old ; 
otherwise he may not obstruct at all. 

Thus, instead of the dominant owner losing his old rights, 
the servicnt owner merely remains restricted in building to 
the extent of the old easement. 

In this connection, it is clear from Tapling v. Jones that what 
is assumed to be a wrongful act in the earlicr cases is merely the 





1 (1865) 1! IL. lL. C., 290, and see 
infra, 
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3 (1860) 8 C. B. N. S., 102 in tho 
Common Pleas, nud similarly the judg- 
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Court of Exchequer (1861), 90. B. N.S., 
863, but it is questionnble whether the 
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(Blackburn, J., Channel and Bramwell, 
BY.) in the Court of Exchequer bear tho 
sme construction, and nro really at 
varianco with the decision in Tapling v. 


Jones, infra; see Newson v. Pender 
(1884), 27 Ch. D., 55, 56, 60, 61. 

4 Per Lord» Westbury, L.C., in 
Tapling v. Jones (1865), 11 H. L. C., 
OU: 

6 (1865) 11 H. L. C., 290. 

6 J.e. the judgments in the Common 
Pleas and the judgments of Crompton 
and Hih, JJ., in the Court of Exchequer, 
sce supra, Davies v. Marshall (1861), 
7 Jur. N. S., 720, uppears to bo open to 
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legitimate enjoyment by the dominant owner of his proprietary 
rights, an innocent act involving in the eye of the law no injury or 
wrong to the adjoining owner who is at liberty to build up 
against the new or enlarged openings, subject always to the 
condition that by so doing he does not obstruct the old win- 
dows, for no innocent act can destroy the existing right of 
the dominant owner, or give any enlarged right to the 
adjoining owner. 

But where a dominant owner has constructed new windows 
in the place of his old windows, and the new windows do 
not substantially include the area of the old windows, but 
only a small portion thereof, he is not entitled to complain 
of an obstruction which shuts out the light from Ins new 
windows. ! 

And further, where the owner of the dominant tenement 
so reconstructs and changes it in character as to leave only 
a small portion of his ancient light in existence, he cannot 
afterwards complain of any interference therewith which 
before the rebuilding would not, according to the rule laid 
down in Colls’ case,? have entitled him to rehef.? 

In India the principle established in Tapling v. Jones,4 
and applied in Scott v. Pape,® in regard to the obstruction 
of new, or enlarged ancient, apertures,® has been recognised 
outside the Indian Easements Act,? and by section 31 of 
the Indian Easements Act.8 

In Provabutty Dabee v. Mohendro Lall Bose,9 Wilson, J., Provabuily 
said: ‘ With regard to the law, the question is set at rest by {ree Y 


Mohendro 
‘the judgment of the House of Lords in Tapling v. Jones, and Lall Bose. 





1 Newson v. Pender (1884), 27 Ch. D., 
43, and see Chap. IX, Part IL, D (2). 

2 (1904) App. Cas., 179, 196, 202, and 
see Chap. III, Part I. 

3 Ankerson v. Connelly (1907), 1 Ch., 
678. And see W. H. Bailey & Son, 
Ltd, v. Holborn & Frascati, Ltd. (A914), 
1 Ch., 598, 602. 

4 Ubi sup. 

5 (1886) 31 Ch. D., 554. 
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“it 1s clear that if a man has a right to light from a certain 
“ window and opens a new window, the owner of an adjoining 
“ house has a right to obstruct the new opening if he can do 
“so without obstructing the old, but if he cannot obstruct 
“the new without obstructing the old, he must submit to the 
“burden.” ! 

In this connection, however, the effect of the decision in 
Colls v. Home and Colonial Stores, Limited,? which has finally 
settled the law in relation to the disturbance of ancient lights, 
should not be lost sight of. 

It has been seen that since that decision it is not enough 
that the hght should be less than before; the obstruction in 
order to be actionable must amount to a nuisance. 

Thus, whilst under the previous law the enlargement of 
an ancient aperture laid the servient owner under the dis- 
advantage of submitting to it if he could not obstruct it 
without interfering with the pre-existing right, which, accord- 
ing to the rulings displaced by Colls’ case, was the right to 
the whole, or substantially the whole, amount of light which 
had had access to the ancient aperture, a similar alteration 
since Colls’ case not only cannot increase the burthen on the 
servient tenement, but actually places the servient owner in 
a better position than formerly by enabling him to obstruct 
without reference to the size of the ancient aperture, subject 
only to the condition that the obstruction of the enlarged 
aperture does not amount to a nuisance, for, though it 1s 
obvious that what would be an actionable obstruction of the 
enlarged aperture would also be an actionable obstruction of 
the ancient aperture, since the greater includes the less, the 
creased capacity for light on the dominant tenement would 
proportionately reduce the capacity for a nuisance on the 
servient tenement.3 

no, too, smece Colls’ case, it is really by decreasing the 
size of the old opening that the dominant owner increases 


l These observations apply witlhe qual 2 (1904) App. Cas., 179. See this case 
force (o the enlargement of nn old fully considered in Chap. 1H, Part J. 
window, Provabutty Dabee v. Mohendro 3 See further in this connection, Gale 


Lall Bose; Scott y. Pape, ubi sup. on Hasemenis, Wh Id., pp. 173, 474. 
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the burthen on the servient tenement,’ and is accordingly 
precluded from complaining of an obstruction which before 
the change was effected would not have been an actionable 
nuisance.” 

The same reasoning would not of course apply to cases 
under the Indian Basements Act.3 

In the case of an easement of support, an alteration of the In case of 
dominant tenement throwing a greater burthen on the servient en 
tenement than that justified by the acquired right has this of increasing 

‘ : urthen on 

result, that the servient owner is not liable for any damage servient tene- 
which his acts may have caused the dominant owner by reason ment. 
of the modern alteration. And the result 1s the same whether 
the alteration was the act of the dominant owner or a third 
person. In either case, as Lord Justice James points out in 
Corporation of Birmingham v. Allen,* it does not he in the Corporation of 
mouth of the dominant owner to say, “ I have done no wrong ; 7’ i oo 
“ I have done nothing that I was not lawfully entitled to do. 
“I have worked out my mines under my land as far as I 
“might lawfully do so, and, having done that, I have now 
“a cavity under my land, and I now warn you, my neighbour, 
“that you must not follow my example and work your mines, 
“because if you work your munes in addition to my working 
“my mines you will let down my house or the surface from 
“which I have removed my support.” The Lord Justice cites 
authority against a position of that kind. He says: “ In the 
‘ease of the Court of Exchequer, Partridge v. Scott,® as it 
“ appears to me, we have a direct authority for saying that 
“where a man has himself diminished the subjacent support 
“of his own land, he has no right of action or complaint 
“against his neighbour whose acts by reason of that previous 
“weakening have caused subsidence of the plaintiff's soil. 
“ That we have authority for.” 

In the case first above cited it appeared in evidence that 
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between the land of the plaintiffs and that of the defendants 
who were colliery owners, there was an intermediate piece of 
land the coal under which had been worked out some years 
before by a third party. The effect of such excavation was 
that when the defendants came to work the coal under their 
land, subsidence was caused of the surface of the plaintiffs’ 
land and the buildings thereon erected, and on these facts the 
plaintiffs asked for an injunction against the defendants. 

The plaintiffs themselves, or them predecessors in title, 
had allowed coal to be extracted from under their land, and it 
was found that such excavation did interfere with the support 
and increase subsidence, though not materially. 

The Master of the Rolls decided that the plaintiffs’ case 
failed because the defendants could not be considered adjacent 
owners so as to be hable for support, and the acts of the 
plamtiffs and the intervening owners, by reason whereof the 
subsidence has occurred, could not deprive the defendants of 
the right of working their mines as they pleased, even if such 
working caused damage to the plaintiffs. 

This decision was affirmed by the Court of Appeal. Lord 
Justice James made the following observations 1: “ I agree with 
“the Master of the Rolls that it seems a very startling thing 
“ to say that a man who has got a property in valuable mines 
“ean be deprived of those valuable mines beeanse some one 
“else between him and somebody else, a third person, has 
heen doing something with his property. Whatever you call 
it, an casement or a natural right incident to property, or a 
right of property, ìt seems to me those are only different 
modes of expressing the origin of the right, and do not 
express any difference in the right itself. Whatever it be, 
there must be, whether you use those terms or not, the idea 
and the substance of a dominant and servient tenement ; 
and it does seem to me rather starthng to find that the 
servient tenement can have its servitude or obligation 
“increased by the act of the owner of the dominant tenement, 


<< 


— 
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“or by the act of a third person intervening between the 
“ owners of the dominant and servient tenement.” 

By section 29 of the Indian Easements Act no casement Effect of 
is affected by any change in the extent of the dominant or pert 
servient tenement, except where the extent of an easement of dominant 
being proportionate to the extent of the dominant tenement, a 
the easement is proportionately increased or diminished diluvion. 
according as the dominant tenement is increased by alluvion 
or diminished by diluvion.! 

The severance or partition of the dominant tenement into Effect of 
two or more parts annexes all its easements to the severed partion of 
portions, but the limits of the rights remain what they were dominant 
at the time of severance, for no additional burthen can by rement 
reason thereof be imposed on the servient tenement.? 

In Tyrringham’s case,3 it was resolved that common ap- Tyrringham’s 
pendant may be apportioned, because it is of common right ; 025° 
so if A has common appendant to 20 acres of land, and en- 
feofis B of part of the said 20 acres, the common shall be 
apportioned, and B shall have common pro rata and no prejudice 
accrues to the tenant of the land in which common is to be had, 
for he shall not be charged with more upon the matter than he 
was before the severance. 

In Codling v. Johnson 5 the defendant in an action for Codling v. 
trespass pleaded a right of way in respect of land which had 70°". 
formerly been part of an uninelosed common, but which had 
afterwards been inelosed under the provisions of an Act of 
Parhament and allotted to the defendant’s ancestor. The 
existence of an immemorial right of way having been proved, 
the Court decided that the defendant and each of the allottees 
of land within the inclosure were entitled to a right of way. 

In Harris v. Drewe ô it was held that the right to sit m a JMarris v. 
pew may he apportioned, so where a pew has been appropriated 27" 








1 See App. VII. 3 (1584) 4 Rep., 36b. 


2 See Ram Pershad Narain Tewaree 1 See also Baring v. Abingdon (1892), 
vy. Court of Wards (1874), 21 W. R., 2 Ch., pp. 395, 402. 
52: I. E. Act, s. 30, App. VII; Gale 5 (1829) 9B. & C., 933. `, 
on Easements, 9th Ed., pp. 86, 448 ; ® (1831) 2 B. & Ad., 164. 
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to a particular house and the house is afterwards divided into 
two parts, the occupiers of each part have some right to the 
pew and may maintam an action ìn respect of it. 

A person claiming an easement after partition or severance 
of the dominant tenement must shew that he comes withim 
the description of the grantee of the easement, either bemg 
the grantee himself or claiming through lim, and that the 
easement has ceased to be appurtenant to the dominant 
tenement, as a whole, and belongs to the severed portion. ! 

Failure to shew this lost the plaintiff his case in Bower v. 
Tnt. 

That was an action upon the case for obstruction of a 
right of way claimed by the plaintiff from his close unto and 
along a certain stream or watercourse. It appeared at the 
trial that the close in respect of which the plaintiff claimed 
the right, abutted on the stream or watercourse in question, 
and had formerly constituted parcel of one entire property 
called the Kings Head Inn or yard ; but about five years prior 
to action the occupier of the King's Head Inn had put up a 
pair of gates at the bottom of his yard, and had thereby 
separated the yard from the stream or watercourse, leaving 
the space of ground between the yard and the stream in 
possession of the plamtiff. There had been no user of the 
stream for the last sixteen years, but before that period it 
appeared that there had been a user for various purposes. 

Juittledale, J., directed a non-suit on two grounds, the one 
which is material to the present question being that the right 
of way had been proved to belong to the Kings Head Inn 
and yard as one entire subject. 

A rule, which was granted by the Court of Common Pleas 
fo set aside the non-suit, was discharged on the same ground, 
the Court rejecting, as an unreasonable construction of the 
arant of the casement as appurtenant to the King's Head 
[un and yard as a whole, the plamtiffs contention that the 
right of casement attached to each and every part of the 
land which formed any part of the dings Head yard, and 


! Bower v. Hill (1845), 2 Bing. N.C., oe UT haat), 
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that as he, the plaintiff, had the possession of the frontage 
of the ground adjoining to the stream, he had also a right of 
passage which was the subject of the grant; since the grant 
itself, if presumed to have ever existed, was still in full force, 
and there had been no release or extinguislinent of the 
original easement, but only a temporary suspension of it, 
nor was there any incapacity on the part of the occupier of the 
Kings Head Iuu to resume the use of it. Independently of 
this there was the broad ground that if the grant had been 
produced in evidence, the plaintiff could not have brought 
himself within the description of the grantee. 

In Newcomen v. Coulson,! which was a case of a severance Newcomen v. 
of lands under an Inclosure Act, Jessel, M.R., said: “The Ce" 
‘first point made was this: It was said that as this was a 
‘grant to the owner, and owners for the time being, of the 
“lands, if the lands became severed, the owners of the severed 
‘portions could not exercise the right of way. I am of 
‘opinion the law is quite clear the other way. Where the 
‘orant is in respect of the lands and not im respect of the 
“person, it is severed when the lands are severed, that is, 

“it goes with every part of the severed lands. On principle, 
“ this 1s clear.” 

Section 30 of the Indian Easements Act provides that Indian Ease- 
where a dominant heritage is divided between two or more Sats Act, 
persons, the easement becomes annexed to cach of the shares, 
but not so as to increase substantially the burden on the 
servient heritage ; provided that such annexation is consistent 
with the terms of the instrument, decree or revenue proceed- 
ing (if any) under which the division was made, and in the 
case of prescriptive rights, with the user during the prescriptive 
period.” 

Subject to the rule above stated that the owner of an Novel user, 
easement may not place a new burthen or restriction upon Fyen Iti 
the servient tenement, or do anything whereby the origmal 
and rightful burthen or restriction is increased, a dominant 


P1877) 5 Ch. D, 133) 2 See App. VII. 
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owner has the right to alter the mode and place of enjoyment 
of the easement.t 

Thus, an alteration affecting the quality merely of the 
dominant tenement and not its substance will not destroy an 
casement of light appurtenant to it.? 

Upon the same principle it has been held that the con- 
version of fulling mills into corn nulls is not such a change 
of the mode of enjoyment as will affect the right to the use of 
a watercourse for working the mills.3 

So, also, the height of projecting eaves can be raised provided 
an increased burthen is not thrown on the servient tenement.4 

Similarly, in the case of an easement to pollute water, 
the method of the pollution may be changed so long as the 
pollution itself is not increased.” 

So, too, a change by the owner of the dominant tenement 
not in the purpose for which a way is used,® or in the direction 
of the way,” but in the system by which such purpose is 
effected, is not necessarily such a material aggravation of the 
easement as to entitle the servient owner to its discontinuance.’ 

Thus, an easement of way used for the purpose of cleaning 
the privies of the dominant owner is not materially aggravated 
by a change of system which causes such privies to be cleansed 
daily instead of less frequently as before.’ 


B.—Rules as to the extent and mode of enjoyment of 
Easements in relation to the different methods of 
acquisition. 

(1) Lasements created by deed of grant. 

The general rule that the extent and mode of enjoyment 
of casements created by deed of grant are limited by the 


5 Buxendale v. 


1 See I. E. Ach, 8. 23, und excoption, 
aud the illustrations, App. VH. 

2 See Collas v. tome and Colonial 
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particular instrument from which the rights and intentions of 
the parties are to be ascertaimed,! must be taken with this 


qualification that, in construing the terms of a grant, reference Qualification, 


should be made, whenever necessary, to the state of sur- 
rounding circumstances existing at the time of the grant,? so 
that the right of user claimed may be reasonably consistent 
therewith.? 

Where, however, there is nothing in the cirewmstanees of 
the case, or iun the situation of the parties, or in the situation 
of the land, to restrict the extent and mode of enjoyment of 
the-right granted, the words of the deed or act granting the 
right should have their full operation. + 


(2) Quusi-easements. 
The extent and mode of enjoyment of quasi-easements 
must be measured by the extent and mode of their enjoyment 


at the time of the severance of the dominant and servient 
tenements. 


The rule in Wheeldon v. Burrows 5 points obviously to this Wheeldon v. 


conclusion, and the decision in Quicke v. Chapman 6 supports it. 
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6483; Cannon v. Villurs, ubi sup. ; 
Aldin v. Latimer Clark, Muirhead & 
Co. (1894), 2 Ch., 437; &redk. Betts, 
Ltd. v. Piekford’s, Ltd. (1906), 2 Ch., 
Si: 

4 United Land Co. v. Creut Eastern 
Ry. Co, (1875), L. R., 10 Ch, App., 386: 

& (1879) 12 Ch. D., p. 40. see also 
Holmes v. Goring (1824), 2 Bing., 76, 

6 (1903) 1 Ch., 659. 
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The rule in Wheeldon v. Burrows (already noticed in 
reference to the acquisition of quasi-casements) is that on 
the grant by the owner of an entire property of part of that 
property as it is then used and enjoyed, there will pass to 
the grantee all those continuous and apparent casements, 
meaning quasi-easements, which are necessary to the reason- 
able enjoyment of the property granted, and which have beeu 
and are at the time of the grant used by the owner of the entirety 
for the bencfit of the part granted.1 


(3) Easements of necessity. 


In the case of an easement of necessity the rule broadly 
stated is that the user of the right must be limited by the 
actual necessity of the case. 

In Holmes v. Goring? Best, C.J., after referring to the 
proposition that ‘a way of necessity, when the nature of it is 
“considered, will be found to be nothing else than a way by 
“orant,” proceeds to enunciate the correct rule. It is a grant, 
he says, “‘ of no more than the circumstances which raise the 
“implication of necessity require should pass. If it were 
‘otherwise, this inconvenience might follow, that a party 
“might retain a way over 1000 yards of another's land, when 
“by a subsequent purchase he might reach his destmation 
“by passing over 100 yards of his own. A grant, therefore, 
‘arising out of the nuplication of necessity cannot be carried 
“further than the necessity of the case requires, and this 
“ principle consists with all the cases which have been decided.” 

In relation to the use to which the dominant tenement may 
be put, the question arises as to the point of time to which the 
actual necessity is to be referred. {s the actual necessity to be 


judged by the state of circumstances existing at the time of 


the grant, or by the purposes for which at any future time the 
dominant tenement may be used? The answer is that the 
state of circumstances existing at the time of the grant must 
determine the necessity of the case. Otherwise the necessity, 


1 Sce supra, D. 345. 2 (1824) 25B8ing., 70° Gm): 
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which is the foundation of the right, might be converted into a 
mere question of convenience, changing its character according 
as the dominant owner chose to alter the inode of his enjoy- 
ment of the dominant tenement. 

The principle is laid down in the case of Corporation of Corporation of 
London v. Riggs,’ where the question was raised whether the fe u 
right to a way of necessity to and from a landlocked close 
over the surrounding land is a general right of way for all 
purposes, or whether it is limited to such a right of way as 
was suitable or necessary for the enjoyment of the close in the 
condition it happened to be at the time the right first arose. 
The point was one of first impression and was elucidated by 
Sir George Jessel, the Master of the Rolls, in his usuaily clear 
and convincing manner. 

After referring to an observation of Lord Chancellor Cairns 
im Gayford v. Moffat,? from which it was obvious that that very 
eminent judge thought a way of necessity meant a way suit- 
able for the user of the premises at the time when the way of 
necessity was created, he proceeds as follows 3 :— 

“ Well, now, if we try the case on principle—treating this 
right of way as an exception to the rule—ought it to be 
‘treated as a larger exception than the necessity of the case 
warrants ? That of course brings us back to the question, 
“ What does the necessity of the case require? The object of 
implying the re-grant, as stated by the older judges, was that 
if you did not give the owner of the reserved close some right 
of way or other, he could neither use nor occupy the reserved 
close, nor derive any benefit from it. But what is the extent 
‘of the benefit he is to have? Is he entitled to say, I have 
reserved to myself more than that which enables me to enjoy 
“it as it is at the time of the grant ? And if that is the true 
rule, that he is not to have more than. necessity requires, 
as distinguished from what convenience may require, it 
appears to-me that the right of way must be limited to that 
‘which is necessary at the time of the grant; that 1s, he 1s 
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‘supposed to take a re-grant to himself of such a right of way 
“as will enable him to enjoy the reserved thing as it is. That 
“appears to me to be the meaning of a right of way of 
“necessity. If you imply more, you reserve to him not only 
“that which enables him to enjoy the thing he has reserved 
“as it is, but that which enables him to enjoy it in the same 
“way and to the same extent as if he reserved a general right 
“of way for all purposes: that is—as in the case I have before 
‘“ine—a man who reserves two acres of arable land in the 
“middle of a large piece of land is to be entitled to cover the 
“reserved land with houses, and call on his grantee to allow 
“him to make a wide metalled road up to it.” 

“I do not think that is a fair meaning of a way of 
“necessity: I think it must be limited by the necessity at 
“the time of grant; and that the man who does not take the 
“pains to secure an actual grant of a right of way for all 
“purposes is not entitled to be put in a better position than 
“to be able to enjoy that which he had at the time the grant 
“was made. Iam not aware of any other principles on which 
“ this case can be decided.” 


Esubai v. The English rule that a way of necessity must be limited 
Damodar Ish- 3 : a 
a by the necessity at the time of grant was applied by the Bom- 


bay High Court in the case of Esubart v. Damodar Ishvardas,? 
where the plaintiff having, on a piece of land surrounded by 
the defendant’s land and granted to the plamtiff’s predecessor 
in title for building purposes, erected a substantial building 
with a privy and claimed a right of way over the defendant's 
land to the privy as a way of necessity, 1t was held that the 
suitable enjoyment of the dwelling nnphed the use of a privy 
wherever it uught be thought fit by the occupants of the 
dwelling to build one, and that the plaintiff was accordingly 
entitled to build a privy and consequently, also, to have a way 
of necessity for access by a sweeper to the privy when built. 
Indian Pasc- The same rule is observed in the second paragraph of 
eerie, » section 28 of the Indi Maseinents Act.” 
In considering the limits of a way of necessity, the extent 
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to which and the purposes for which the way has been granted 
are proper questions to be determined. 

Thus in Serff v. Acton Local Board) where land was serf v. teton 
conveyed to the local board with knowledge on the part of the “4 Board. 
grantors of the purpose for which it was to be used by the 
grantees, namely, that of sewage works, and the only way to 
the grantees’ land was a warple way over the grantor’s land 
and formerly used for the purposes of cultivation, it was held 
that such way passed to the grantees for all necessary purposes 
in connection with the sewage works. 

On the creation of a way of necessity the person by whose Selection of 
act the way is created, that 1s, the grantor, has the right to ee a 
select the way, provided it be reasonably convement to the made. 
grantee ; but if he does not do so, the grantee has the right 
to select the way.? 

In the exercise of this right the grantee must select such 
direction as a person of reasonable and ordinary skill would 
select, and must adopt such mode of making the road as a 
prudent and rational person would adopt, if he were making 
the road over his own land, and not over some one 
else’s.3 

In the case of a devise it is obviously impossible for the 
testator, by whose act the way is created, and who is dead, to 
do any subsequent act of sclection; and if the hne of way 
depends on his intention it must be discovered from the 
language of the will, understood with reference to the state 
of the property.4 

Though it may be difficult to state what line the way is to 
take if the land before severance was so occupied as to afford 
no indication of what was the usual way im the testator’s time, 
yet it rarely happens that there has not been some occupation 


1 (1886) 31 Ch. D., 679. Bolton (1879), 11 Ch. D., 965. And sec 
* Clarke v. Rugge, 2 Roll. Abr., 60, Gale on Easements, 9th Ed., p. 178 ; 
pl. 17; Clark v. Gogge (1607), Cro. Jac., and I. E. Act, s. 14, App. VIL. 
170; Packer v. Welstead (1657), 2 Sid., 3 Abson v. Fenton (1823), 1 B: & C., 
NI; Pearson v. Spencer (1863), 1 B. & 195. 
DAR OSOE oD. & S., 761; Bolton v. 4 Pearson v. Spenecr, ubi sup. 
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of the land, as by a tenant, from which the measure of the 
right on the basis of its enjoyment at the tune the will was 
made, may be derived.1 

When there 1s more than one means of access to the grantee’s 
tenement over the grantor’s, the grantee is not entitled to 
more than one way of necessity which the grantor, or, failing 
him, the grantee, has the right to select according to the above- 
mentioned rule.2 

The expediency of relaxing this rule in India in deference 
to caste or religion has been suggested,? but the suggestion has 
never been actually adopted.4 

When once a way of uecessity has been ascertained, 
neither the dominant owner nor the servient owner has the 
right to vary it. It must remain the same way so long as it 
continues. 


(4) Prescriptive easements. 


The extent aud mode of enjoyinent of prescriptive ease- 
ments, other than easements of light and air, and easements 
to pollute air and water, are to be measured by the user as 
proved.® 

The first of the exceptions to the general rule above stated 
has already been fully considered.? 

As to the second, it is necessary to refer to the case of 
Crossley & Sons, Limited v. Lightowler,8 which is the leading 
authority on the subjeet. 
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1 Pearson v, Spencer, ubi sup. Raym., 75; Dealey v. Shaw (1805), 


= Bolton v. Bolton (1879), 11 Ch. D., 
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3 See Esubai v. Damodar Ishvardas 
(1891), iL. L. R., 16 Bom., 552; Munici- 
pality of City of Poona ve Vaman 
Rajarap Gholap (1894), 1. L. R., 219 
Borm., 797 (SOL), 

4 Krishnamarazu v. Marraju (1905), 
I, Lois, 28 Abed, 095. 
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6 Mast, 200; Ballard v. Dyson (1808), 
l Taunt., 279; Williams v. James 
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The plaintiff sued for an mjunction to restrain the defen- 
dants as oceupiers of large dye-works from polluting the water 
of a river in which the plaintiffs had riparian rights, and two 
questions, amongst others, arose for determination; first, 
whether there was a preseriptive right to pollute in the defen- 
dants, and secondly, if there was such right, what was the 
extent of it. 

It was proved m evidence that on the site of the dye- 
works established by the defendants in 1864, other dye-works 
had been used by former occupiers for twenty years prior 
to 1889, and the foul water from those works had been dis- 
charged into the stream. It appeared that the pollution, 
though similar in kind, was considerably less in degree than 
since the defendant's works had been in operation. 

The first question having been established in favour of the 
defendants, it was contended on their behalf that the extent 
of their prescriptive right was to be measured by the means 
which they had of discharging their foul water into the river, 
and that if the watercourses used for such purpose by the 
former occupiers had not been enlarged, and it was proved 
they had remained the same, the plaintiffs had no ground of 
complaint. 

In dealing with this contention Lord Chancellor Chehns- 
ford said: “ In answer to this argument, however, it may be 
“ observed that the right upon which the defendants insist is, 
“not to pour water, but to pour foul water into the Hebble. 
“Tt may be difficult to fix a limit to such a right where the 
“quantity of foulmg to which the prescription extends has 
“not been far exceeded, but where the excess is considerable 
‘the proof will be comparatively easy.” 

“The user which originated the right must also be its 
“measure, and it cannot be enlarged to the prejudice of any 
‘ other person.” 

This decision shews that the extent of an easement to 
pollute water is to be measured by the pollution as it existed 
at the commencement of the prescriptive period, and that 
such pollution is to be ascertained not by the means of 
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discharge at the disposal of the owner of the easement, but 
by the amount of polluting matter which is poured into the 
stream. To the same effect is section. 25, clause (d), of the 
Indian Easements Act.! 

Method of It appears that the mode of enjoyment of an easement 

E to pollute may be changed either as regards the purpose for 

extentof which the dominant tenement is used or as regards the 

ED material employed for such purpose, provided the pollution 
is not thereby substantially or tangibly increased. 

Barendale v. Thus in Baxendale v. MeMaurray,? where the plaintiff in 

McMurray. suing for an injunction contended that the defendant's user 
of an ancient paper mill had become unlawful because for the 
rags from which the paper had formerly been made during 
the prescriptive period a new vegetable fibre had been sub- 
stituted, it was held that in order to succeed it was not suffi- 
cient for the plaintiff to shew that the defendant was using in 
the manufacture of paper a new and different material, but 
that he must go further and shew that a greater amount of 
pollution and injury arose from the use of such material, and 
that the onus of so shewing Jay on the plaintiff. 


C.—Extent and mode of enjoyment of Easements of Way. 
(1) Easement of way created by deed of grant. 


General rule. When an easement of way is created by deed of grant 
Question of or by will the extent and mode of its enjoyment must, in 
construction. - , ; ; 
conformity with the general rule, be ascertained from the 
terms of the instrument itself, which are to be construed, if 
necessary, with reference to the ciremmstanees existing at the 
date of the instrument. 
Paan F. fn Cannon v. Villars,4 which was an action to restrain the 
Villars. obstruction of a right of way, the defendant had centered into 
an agreement with the plaintiff to grant to him a lease of 
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1 See App. VII. in quo over which the way is granted, 
2 (1867) L. R., 2 Ch. App., 790. Cannon v. Villars (1878), 8 Ch. D., 415 
3 See aupra, Part E, 13 (1). A very (120). 

inuterial circumstance to be taken into 4 (7bi sup. 


consideration is lhe nature of the locus 


( 495 ) 


a house and a piece of vacant ground for the erection of a 
workshop for the purposes of his business as a gas engineer. 
It was a clause of the agreement that the plaintiff should not 
obstruct a gateway belonging to the defendant which com- 
municated with a paved yard leading to the vacant ground 
except for the purposes of ingress and egress. The gateway 
and paved yard also constituted the only approach to the 
stables of the defendant, who carried on business in adjoining 
premises. ‘The defendant having prevented the access of carts 
and vehicles to the plamtiff’s workshop by blocking up the 
gateway and yard with his vans, the plaintiff brought this 
action. It was held that under the agreement the plaintiff 
was not restricted to a footway as the defendant contended, 
but that he had a general right of way as was reasonably 
required for the purposes of his business, and was entitled 
to an injunction accordingly. In the course of his judgment 
Jessel, M.R., said! : “ Now I will say a word or two about the 
“Jaw. <As | understand, the grant of a right of way per se 
and nothing else may be a right of footway, or it may be a 
general right of way, that is a right of way not only for 
people on foot but for people on horseback, for carts, 
carriages, and other vehicles. Which it is, is a question of 
construction of the grant, and that construction will of course 
depend on the circumstances surrounding, so to speak, the 
execution of the instrument. Now one of those cirenmstances, 
and a very material circumstance, is the nature of the locus 
in quo over which the right of way is granted. If we find a 
right of way granted over a metalled road with pavement on 
both sides existing at the time of the grant, the presumption 
would be that it was intended to be used for the purpose for 
which it was constructed, which is obviously the passage not 
only of foot passengers, but of horsemen and carts. Again, 
if we find the right of way granted along a piece of land 
capable of being used for the passage of carriages, and the 
“ grant is of a right of way to a place which is stated on the 
“face of the grant to be intended to be used or to be actually 





1 Ubi sup, at pp. 420, 421, 
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used for a purpose which would necessarily or reasonably 
require the passing of carriages, there again it must be 
assumed that the grant of the right of way was intended to 
be effectual for the purpose for which the place was designed 
to be used, or was actually usea.!. . . Prima facie the grant 
of a right of way is the grant of a right of way having regard 
to the nature of the road over which it is granted and the 
purpose for which it is intended to be used; and both 
“these circumstances may be legitimately called in aid m 
“ determining whether it is a general right of way, or a right 
“of way restricted to foot-passengers, or restricted to foot- 
“ passengers and horsemen or cattle, which is generally called 
a driftway, or a general right of way for carts, horses, 
carriages, and everything else.” 

ut when the instrument is silent as to the purpose for 
which the way is to be used, or expresses it in general terms, 
the question sometimes arises whether the measure ot the 
right is to be defined by the actual use which is being made 
of the dominant tenement at the time of the grant, or. being 
unrestricted by the deed, is to be liberally construed in favour 
of the grantee. 

The question is not without difficulty and the authorities 
are conflicting and require examination, but the modern view 
appears to be that if the grant of the way is in general terms, 
it should receive a liberal construction consistently with the 
surrounding circumstances of the case, without restriction to 
the use that was made of the way at the time of the grant. 

Jn Senhouse v. Christian ? Ashhurst, J., states the question 
to be whether under the general grant for the purpose of 
carrying coals, the party “has not a right to make any such 
“way as is necessary for the carrying of that commodity, 
“Phere are no great collieries in the northern part of the 
“kingdom where they have not those framed waggon-ways, 
“and the case itself expressly states that the defendant cannot 


1 See Milners Safe Co., ltda ve A. N. a devise. 
and City Ry. Co. (1907), 1 Ch., 208 (222), 2 (1787) 1 T. &., 5603 1 K. R., 300. 
where the sane principle was applied to 


“so commodiously enjoy this way in any other manner. There- 
“fore, under the original grant, he has a right to make a 
“framed waggon-way, which is necessary for the purpose of 
“carrying his coals.” Jt appeared that this kind of waggon- 
way had been introduced into use since the date of the grant. 

In Dand v. Ivingscote} the defendant under a reservation Dand v. 
of coal mines “ together with a sufficient way-leave and stay- “¢"99¢o. 
“leave to and from the mines, with liberty of sinking and 
“ digging pit and pits,” made a steam: engine for the purpose 
of wiring and working the lower seams in the coalfield, con- 
structed a railroad along which to carry his coal to a place of 
shipment, and made embankments and cuttings in two other 
places for a railroad which was abandoned. 

These three acts were complained of by the plaintiffs as 
acts of trespass, but as regards the first two it was held that 
under the reservation the defendant was not contined to such 
a description of way as was in use at the time of the grant or 
in such a direction as was then convenient, but that accord- 
ing to the object of the reservation, which was to get coals 
beneficially to the owner of theni, the defendant might have 
such a description of way and in such a direction as would 
be reasonably sufficient to enable the coal owner to get, from 
time to time, all the seams of coal to a reasonable profit. 

As regards the third alleged act of trespass it was held 
that the defendant having by his conduct shewn that the rail- 
way in that direction was unnecessary, the plaintiff was entitled 
to recover for the damage occasioned by it. 

The next case which calls for notice is that of Allan Vv. Allan v. 
Gomme,2 in which the matter in issue was whether the grant "+ 
of “a right of way and passage over a close to a stable and 
“loft over the same, and the space and opening under the 
“said loft, and then used as a wood-house,” precluded the 
defendant from using the right of way for the purposes of a 
cottage which had been built on the site of the openmg under 
the loft. Jt was held that the meaning of such grant was not 
to give the defendant the right of way clauned by him, but to 
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confine hun “ to the use of the way to a place which should be 
“in the same predicament as it was at the time of making the 
“deed.” 

The Court came to the conclusion that the words “ then 
used as a wood-house” were descriptive merely aud not 
restrictive of any manuer of using the way consistent with 
the ground being left open, but that if any buildings were 
erected on it, 1t could no longer be considered as open for the 
purpose of the deed. 

That the case was one of first impression is apparent 
from the observation of Lord Denman, C.J., that “ there is 
“no direct authority to shew whether, if the use of a place 
“to and from which a way is by express words reserved or 
“ granted, be completcly changed, the way can still be con- 
“tinued to be used.” | 

In Henning v. Burnet? Parke, B., appears to have thought 
that the decision in Allen v. Gomme erred on the side of 
strictness, for he says— 

“In Alan v. Gomme a more strict rule was laid down 
“than I should have been disposed to adopt; for it was said 
“that the defendant was confined to the use of the way to a 
“ płace which should be in the same predicament as it was at 
“the time of making the deed. No doubt, if a right of way 
“be granted for the purpose of being used as a way to a 
“ cottage, and the cottage is changed into a tanyard, the right 
of way ceases, but if there is a general grant of all ways to 
a cottage, the right is not lost by reason of the cottage being 
altered.” 2 

In Hawkins v. Carbines,? where a right of way was ex- 
pressed to be through the gateway of the plaintiff “at all 
reasonable tunes,” it was considered by the Court that the 
defendants who pleaded the casement had a right to make 
use of the way for all purposes for which persons ordinarily 
aval themselves of such a right, and were accordingly entitled, 
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in the reasonable exercise of their right, to take carts through 
the gateway, load and unload, turn round, and go out again, 
although owing to au alteration of the premises by the grantor 
subsequent to the graut, they could not do so without slightly 
trenching upon the plaintiffs premises. 

In a more recent case, that of Finch v. Great Western Finch v. Great 
Railway Company,: it was considered that the propor view to moe iy. 
take of Allan v. Gomme was that it established no gencral 
principle, but turned on the construction of a particular 
deed. 

In Watts v. Kelson? the plaintiff aud defendant were Watts v. 
owners of two adjoining properties which had formerly be- LUE 
longed to the same owner. The plaintiffs property was 
conveyed to him, together with a right of way through the 
gateway of the vendor, which opened into premises afterwards 
purchased by the defendant, to a wicket gate to be erected by 
the plaintiff at a given point, leading into a piece of garden 
ground, part of the premises purchased by the plamtiff. The 
plaintiff, having built a cart-shed on the piece of garden ground 
near where the wicket gate was to be erected, claimed a right 
of way for carriages to it. 

The defendant contended that the right granted to the 
plaintiff by his conveyance was only a right of fool-way, but 
the Master of the Rolls held that the way, to which the plaintiff 
was entitled, was not to be limited to a foot-way, but was ¢ 
way for all purposes. 

He thought that, on the construction of the deed, it was 
intended to give the plaintiff a right of way for all purposes, 
and that there was nothing to limit the right of way in any 
particular manner. 

He admitted the cases were difficult to reconcile, and 
considered that the test as to whether the burthen was heavier 
than was originally intended, was not altogether a reliable 
one, ag with respect Lo a right of way it would be very difħcult 
to say whether one burthen would be more oucrous than 
another. 
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In United Land Company v. Great Eastern Railway 
Company + the plaintiff Company had become the owner of 
certain lands through which the defendant Company’s railway 
ran. In accordance with a clause in the Act, under which 
the Eastern Union Railway Company, the predecessor in 
title of the defendant Company, acquired so much of the 
plamtiff Company’s lands as were necessary for the purposes 
of a railway, four level crossings were made for the convenient 
enjoyment and occupation of the remaining lands, which at 
the time of making the railway belonged to the Crown, and 
were marsh or pasture lands chiefly, but which afterwards 
passed into the ownership of the plaintiff Company and were 
offered by them for sale in building lots. 

The defendant Company having thereupon given notice to 
the plaintiff Company that the level crossings were not to be 
used by the owners of any of the houses so to be built, the 
plaintiff Company filed their bill praying that the defendant 
Company might be restramed from obstructing the plaintiff 
Company or their tenants from the free use of the level 
crossings. 

The defendant Company contended that the plaintiff 
Company were entitled only to such use of the level crossings 
as was necessary for the convenient enjoyment and occupa- 
tion of the lands exactly in their then existing condition and 
for the purposes for which they were then being used, but 
the Appeal Court, agreeing with -Malims, V.C., was unable to 
accept this restricted view of the plaintiff Company’s rights. 
Jn the opinion of the Court there was nothing which could 
operate to restrain the Crown, or the persons who elanned under 
the Crown, froin using both level crossings for any purposes for 
which they could be used, subject, of course, to not improperly 
interrupting the trafie. Lord Justice Mellish, after distin- 
guishing the measure of a prescriptive right of way, said *: 
“ But when a right of way is ercated by grant, or by Act of 
“ Parhament, then it must depend on the proper construc- 
“tion of the grant or Act of Parliament, whether the right of 
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2 (1875) L. R., 10 Ch. App., 586. “ Ubi sup., ut p. 590. 
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“way is to bo used for all purposes, or for only limited pur- 
“poses. No doubt there are authorities that, from the descrip- 
“tion of the lands to which the nght of way is annexed, and of 
“the purposes for which it is granted, the Court may infer 
“that the way was intended to be limited to those purposes. 
“ But if there is no limit to the grant, the way may be used 
“for all purposes.” 

The same principle was applied in the later case of New- Newcomen v. 
comen v. Coulson,! where it was decided that the allottees of 05o 
inclosures were entitled to use a way set out in pursuance 
of an award under an Inclosure Act not only for agricultural 
purposes for which the melosures were being used at the time 
of the award, but for all purposes to which the land might be 
applied thereafter. 

Finch v. Great Western Railway Company 2 was decided on Finch v. 
the same principle, and shews that where the grant of a way is Ry cage! y 
general in its terms, the grantee is not confined to the user which 
existed at the time of grant, but may use the way for all purposes. 

Thus, on the facts that where at the time of an award 
a way had been set out from a highway to certain of the 
enclosed lands and used merely for agricultural purposes, but 
afterwards upon some of the enclosed lands purchased by 
them, the defendant Company had built a cattle pen adjoining 
their railway and used the way in question for the passage to 
and from the highway of cattle conveyed on their railway, it 
was held that there was nothing in the award to prevent such 
user of the way. And it was pointed out that there was a 
clear distinction between such a case and the case of where 
there being a private right of way to one close it is used colour- 
ably with the real mtention of going to a different though 
adjoining close, a mode of user which would not only be an 
unauthorised extension of the gorant itself. but contrary to 
general principles, whether the right of way arose by grant or 
prescription. 


S7) O Ch. Di. 135. J. Ch., 127: 91 L. T., GLG, see infra. 
? (1879) 5 Exch, D., 254, explained in 3 See Skull v. Glenister (1864), 16 
Harris v. Flower & Sons (1905), 74 L C. P. N. S., 8I: Williams v. James 
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On the same principle a right of way for general purposes 
to a private house is not affected by the house being converted 
into an hotel.! 

So too aright of way for all purposes carries a right of way to 
the dominant tenement after buildings have been erected on 1t.? 

Before leaving the subject of the extent and mode of 
enjoyment of easements of way acquired by deed of grant, it 
will be useful to notice a few cases which, by reason of the 
special construction placed upon the terms of the grant, do 
not fall within any of the general rules already considered. 

In Selby v. The Crystal Palace District Gas Company 3 
it was held that where the owner of a property had laid it 
out for building purposes and appropriated a portion of it 
to roads, and there had afterwards been a partition whereby 
the soil in the roads had vested in one of the co-sharers who 


(ise?) Ie Jip 2 Co Ea 517 E y Iio 
664; and see Harris v. Flower & Sons, 
ubi sup. In the case last cited the 
defendants were using, and „claimed 
to use, a right of way, for the purpose 
of earrying building materials over the 
dominant tenement to be used on 
adjoining land belonging to them, and 
it was held that such a user was in 
excess of the grant and not permissible, 
and adcelaration was made accordingly. 
In the same case Finch v. G. W. Ry. 
Co., ubi sup., was explained as follows 
by Romer, L.J.: “ As to Finch v. 
“d. W. Ry. Co., that, no doubt, is ù 
‘case of considerable difficulty—one 
“which is upon the border line. I 
“gather that the judges in that case 
‘“eatme to the conelusion that what the 
“railway company were doing was 
“done in substance for the due enjoy- 
“ament of the dominant Innd. They 
“wore using the dominant land for 
“the purpose of penning eattle, and 
“no doubt the eattle were intended 
Ultinudtely to be sent all over the 
riilway system, But the ground of 
“the decision was that tho railway 
“company were entitled 


te 
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{oO use tho 
dominant land for the purpose of a 
“emile pen, just as they might have 


‘erected a slughter-house upon it. 
“ To my mind the case only turned on 
“the question of fact whether what. 
“the railway company did was for the 
“ enjoyment of the dominant tenement 
“in accordance with the right of way 
“granted. Similarly in the present 
“ cease the defendants might have 
“ erected a building on the land coloured 
“pink and used it for a contractors 
“ business, and made use of the right 
“of way for that purpose} but what 
“they are really doing here is, under 
“ guise of the enjoyment. of the domin- 
“ant tenement, to try and make the 
“right of way become a right of way 
“for the enjoyment of both lands, the 
“pink and the blue, and using tho 
“Jand eoloured pink as a mere con- 
“¢inuation of the right of passage from 
“the pink to the blune.” 

1 White v. Grand Hotel, Eastbourne 
Lid. (1913), 1 Ch., 113 following 
United Land Co. v. Great Eustern Ry. 
Co, (1875), L. R. 10 Ch., 686, supra. 

2 IF. HW. Bailey & Son, Lid. v. Hol- 
born d: Frascati, Ltd. (1914), 1 Ch., 
ut pp. 601, 602; explaining Harris 
v. Flower & Sons, ubi sup. 

1 (1862) 30 Beay., 606, 


covenanted that the owners and occupiers of all the land 
should have the full use and enjoyment of the roads “ as if 
the same were public roads,” the defendant Company could 
on the requisition of the owners and occupiers break the soil 
of the roads to lay down pipes without the assent of the 
covenautor and his representatives. 

In Metcalfe v. Westaway ! it was held that the reservation 
to a railway company and their “ assigns ”’ of the free access 
to and from a shp for the purpose of working and repairing 
the same did not limit the word “ assigns °” to persons taking 
an estate inthe land, but could include a licensee of the Company. 

A grant of a way to a particular class of persons is to be 
distinguished from a general right of way to a place, and 
confers a right of foot-way only.? 

When a right is granted to use a road to or from any part 
of the dominant tenement and there is nothing in the grant 
expressly limiting the grantee to one line of access, or to access 
only at the pomts. if any, where his land actually adjoins the 
way, the grantee is entitled to make use of any intervening 
strip of land belonging to the grantor between the road and 
the dominant tenement for the purpose of having access to 
the road, provided the right claimed is not unreasonable or 
destructive of the object of the grant. In other words, the 
grantee is not limited to one line or any particular points of 
access, but is entitled to cross any intervening strip of land 
belonging to the grantor, the denial of the right to use which 
would be inconsistent with the description contained in the 
grant.” 

A right of way which is granted by deed to the grantee, 
“his executors, administrators, and assigns, undertenants and 
“servants ` has been held to extend to all licensees of the 
grantee provided such extension of the right is consistent with 
the necessary or reasonable user of the dominant tenement.* 
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ised) 34 L. J. C. P., 113: 671. 
= Cousens v. Rose (1871), L. R., 12 4 Barendale v. North Lambeth Liberal 
Eq., 366. and Radical Club, Ltd. (1902), 2 Ch. 


3 Cooke v. Ingram (1893), 68 L. T., 427. 
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In Nicol v. Beaumont 1 the right had been granted of passing 
on foot or with horses, cattle, carts and carriages over certain 
roads in the same manner and as fully as if the same roads 
were public roads. 

It was held that this mght of way m regard to its extent 
and manner of enjoyment must be taken as subject to the 
same rules as a publie right of way for the same purpose, and 
accordingly comprehended the use of the whole road and not 
merely the part which had been used as the via trita.? 


(2) Prescruptiwe rights of way. 

Tt is a well-established proposition that where there is a 
right of way proved by user, the extent of the right must be 
measured by the extent of the user.3 

This proposition is a logical consequence of the general 
rule of prescription that the knowledge of the servient owner 
is necessary to the acquisition of the right, for if there is 
no knowledge, there is no capability of interruption, and 
if there is no capability of interruption, there ean be no 
preseription.* 

Thus, a man cannot make use of a way during the pre- 
seriptive period for a particular purpose, and then’ when 
he has acquired an easement claim to use the way for an 
entirely different purpose. Nor does a right of way of any 
one kind necessarily include a right of way of any other 
kind. 

In Ballard v. Dyson,® where the plaintiff claimed a right of 
way for cattle, but only proved a carriage-way, it was held 





1 (1881) 50 L. T., 112. 

2 Asto publierights of way, see supra, 
Chap. LY, Part IF, A (2). In this 
respect it will be observed that the 
words “in the same manner and as 
fully as if the same roads were public 
roads? were the governing words in 
the grant. In the case of a private 
way simpliciter, the use of the whole 
road would not pase unless expressly 
or impliedly prantod, gee supra, C (1), 
and afra, U (2). 


3 Howell v. King (1686), I Mod., 190; 
Lawton v. Ward (1697), | Ld. Rayim., 
75; Ballard v. Dyson (1808), 1 Taunt., 
279; Williams v. James (1867), L.R., 2 
C.P., 577; (6 lL. T., OME TC 
Creat Western Ry. Co. (1879), 5 x. Ch. 
D., 251 (258); Jatludal Mullick v. 
Gopal Chandra Mukerji (1886), 1. L. R., 
13 Cal, 136; Lo. Ra 1s ind. Vypiee as 

4 See supra, Chap. VIL, Part l, B. 

© (1808) I ANN og 27% 
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that a carriage-way did not necessarily include a way for 
cattle. 

In Cowling v. Higginson! Parke, B., said: “If the way Cowling v. 
‘is confined to a particular purpose, the jury ought not to SBREOn: 
“extend it.” 

Sunilarly, it was held in Wambledon and Putney Commons Wimbledon 
Conservators v. Dizon? that immemorial user of a way over a DDd 
Wimbledon Common for agricultural purposes did not authorise Conservators 
its nse for the purpose of carting building materials to a place “ a 
on which houses were to be erected. 

So, too, in Bradburn v. Morris 3 it was said, following the Bradburn v. 
decision m the last-mentioned case, that evidence of the use ro 
of a road for twenty years for purely agricultural purposes 
was not of itself sufficient to prove a right to use the road 
for the purpose of getting minerals, no minerals ever having 
been got on the lands in question. 

And the same is the law in India.4 

But as already observed, though the purpose for which System by 
the prescriptive right has been gamed cannot be changed, moss effected 
yet the system hy which such purpose is effected may be n E 
changed provided the burthen of the servient tenement is not pao 
mcreased.5 

The statement of the general rule that one kind of right Question — 
of way does not necessarily include another must be taken ae 
with this explanation that the rule is not an absolute prohibi- one kind 
tion, as the use of the word “necessarily ° shews, but is aN 
qualified to this extent that, as the user is the recognised one 
indication ‘of the extent of the prescriptive right, evidence of — 
the user of any one kind of way may, if uncontradicted, be 
sufficient to raise the inference that a right of way of another 
kind has been acquired. But it is entirely a matter of evidence 
to he determined in each case upon the particular facts estab- 
lished, and the rule is the same whether the question is as to 
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Z (1838) 4M. & W., 295, lee, 13 Ind: Apps 77: esa an. 
2 (1875) 1 Ch. D., 362. Whittle (1899), I. L. R., 23 Bom., 595; 
Siis76) 3 Ch. D., 812. 1. KE. Act, s. 28, el. (a), App. N i 

4 Jadulal Mullick v. Gopal Chandra 5 Judulal Mullick v. Gopal Chandra 
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a right of way of one kind including a right of way of another 
kind, or a right of way for several purposes being a right of 
way for general purposes. 

In Ballard v. Dyson, the plaintiff claimed a right of 
way for cattle along a narrow passage communicating with 
a building which at the time of the action was being used as 
a slanghter-house for oxen. 

It was proved that the plaintiff's building had anciently 
been a barn, but had not been used as such for a great many 
years, that for many years it had been utilised as a stable, 
that the plaintiffs predecessor had used it as a slaughter-house 
for hogs, and that the plaintiff had lately begun to drive fat 
oxen along the passage in question to the building for the 
purpose of killing them there. 

No other evidence was given of the user of the road for 
cattle. 

The defendant admitted a way for all manner of carriages, 
and produced no evidence to shew he had ever interrupted the 
plaintiff in driving his cattle along the passage. 

It further appeared that the passage, which was bounded 
by a row of houses, was so narrow that when carts or carriages 
were driven through it, passengers could not pass them, but 
were compelled on account of the limited space to retreat mto 
the houses, and that they would be exposed to considerable 
danger if they were to meet horned cattle driven through it. 

Upon these facts the jury found a verdict for the 
defendant. A rule nisi obtained for a new trial was dis- 
charged on the ground that evidence of a prescriptive right 
of way for all manner of carriages did not necessanly prove 
a righi of way for all manner of cattle. 

Chief Justice Mansfield’s judgment is important, and it 
will be useful to quote his own words. 

After observing that the authority cited from Hawkins 
only refers to Co. Latt., and that the passage in Co. Lilt. does 
not prove that Lord Coke was of opinion that in the case of a 
privato way, which must originate in a grant, of which, the 


1 (1808) 1 Tuunt., 279. 
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grant itself being lost, usage alone indicates the extent, 
evidence of a limited user could not be received to restrict 
the usual import of the grant, he proceeds :— 

“The general description given by Lord Coke does not 
“seem to touch the question. He refers to Bracton, lib. 4, fol. 
932, who only says ‘there are ater, actus, and via’; but says 
“not a word to explain the meaning of either, or the difference 
“ between them. Nor can I find in any of the books, nor even 
“in any nisi prius case, any decision that throws light upon 
the subject. A parson has the via or aditus over a farm 
with carts to bring home his tithe, but he can use it for no 
other purpose.” 

“ I have always considered it as a matter of evidence, and 
a proper question for the jury, to find whether a right of 
way for cattle is to be presumed from the usage proved of a 
cart-way. Consequently, although in certain cases a gencral 
way for the carriages may be good evidence, from which a jury 
may infer a right of this kind, yet it is only evidence ; and 
they are to compare the reasons which they have for form- 
ing an opinion on either side. As well at the trial, as 
since, I have thought that there might often be good reasons 
why a man should grant a right of carriage-way, and yet 
no way for cattle.” 

“That would be the case where a person who hved next 
to a mews in London, should let a part of his own stable with 
a right of carriage-way to it, which could be used with very 
little, if any, inconvenience to himself ; vet there it would be 
a monstrous inference to conclude that, if a butcher could 
establish a slanghter-house at the inner end of the mews 
without being indictable for a nuisance, he might therefore 
drive horned cattle to it, which would be an intolerable 
annoyance to the grantor.” 

“So cases may exist of a grant of land. where, from the 
nature of the premises, permission must be given to drive 
a cart to bring corn or the like, and that right might be 
exercised without any inconvenience to the grantor; but it 
does not follow that cattle may be driven there. The 
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“inconvenience in this case is a strong argument against the 
“ probability of the larger grant. . . .”’ 

“ I can find no case in which it has been decided that a 
carriage-way necessarily implies a drift-way, though it 
“appears sometimes to have been taken for granted.” 

In Cowling v. Higginson ! the question at issue was whether 
a right of way pleaded by the defendant for horses, carts, 
waggons, and carriages to a farm which the defendant partly 
occupied included a right of carting coal. The evidence 
shewed a user of the way for any purpose for which it was 
wanted, and that it was never interrupted, but it was proved by 
the plaintiff that no coal had been raised under the farm for 
the last seventy years. The defendant objected that the issue 
was whether there was aright of way for horses, carts, and 
carriages, whilst the plaintiff contended that the defendant by 
loading his carts with coal instead of agricultural produce had 
exceeded his rights. The judge at the trial decided this point 
in favour of the plaintiff. On a rule obtained by the defendant 
the Court of Exchequer granted a new trial upon the view 
that without giving any opinion as to the effect of the evidence 
there was evidence to go to the jury that the defendant had 
a right to the way for all purposes. 

Lord Abinger, C.B., said?: “I do not give any opinion 
‘upon the effect of the evidence; but I should certainly say 
“that it is not a necessary inference of law, that a way for 
“agricultural purposes is a way for all purposes, but that it is 
“a question for ihe jury in cach particular case, to be deter- 
“mined upon the various facts established in each case. If 
“a way has been used for several purposes there may be 
“a ground for inferring that there is a right of way for all 
‘purposes, but if the evidence shews a user for one purpose, 
‘or for particular purposes only, an inference of a general 
right would hardly be presumed. {L wish to say nothing as to 
“the inference to be drawn by the jury in this particular case. 
“he question is entirely for them to determine by the facts 
submitted to them.” 
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Parke, B., said !: “ If the way is confined to a particular 
“purpose, the jury ought not to extend it, but if it is proved 
“to have been used for a variety of purposes, then they inight 
“be warranted in finding a way for all. You must generalise 
“to some extent, and whether in the present case to the extent 
“of establishing a right for agricultural purposes only, is 
“a question for the jury.” 

If a road leads through a park it may reasonably be inferred 
that the right is to be limited, but if 1t went over a common, 
it might be a way for all purposes. Using a road as a foot- 
path would not be proof of a general right; nor would the 
user of a road for going to church only.2 Proof of a larger 
right of way would apparently include a smaller. Thus 
proof of a carriage-way would establish a horse-way or 
foot-way.? 

But the extent of a right of way cannot be carried beyond Extent of 
the purposes connected with the occupation of the land in its ieee 
existing state, nor is it supposed that Baron Parke in his by user of 
judgment in Cowling v. Higginson 4 intended to decide more meme 
than this, and his judgment is so explained in Wimbledon and Wimbledon 
Putney Commons Conservators v. Dixon,® by Mellish, L.J., who ae te Y 
states the true rule to be as expressed by Lord Chief Justice Conservators 
Bovill in Williams v. James,® that when a right of way to ane 
a piece of land is proved, then that is, unless something James. 
appears to the contrary, a right of way for all purposes 
according to the ordinary and reasonable use to which the 
land might be apphed at the time of the supposed grant. 

In Cowling v. Higginson, Lord Abinger is careful to say,? “ if Cowling v. 
“a way has been used for several purposes, there may be a Sondi 
‘ground for inferring that there is a right of way for all 
“purposes ; but if the evidence shews a user for one purpose, 

“or for particular purposes only, an inference of a general 

“right would hardly be presumed.” 





1 Ubi sup. at p. 256 32 


2 

2 See per Lord Abinger, C.B., in 4 Ubi sup. 
Cowling v. Higginson (1878), 4M. & W. S (1875) 1 Ch. eat pp, SN 03m 
at p. 252, 8 (1867) o a Rap Cr WU Te 


3 Sec Gale on Easements, 9th Ed., p. Ubi sup. at p. 256. 
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lf a way has been used only for purposes connected with 
the occupation of the land in its existing state, that may bo 
considered to be a user for particular purposes, and Mellish, 
L.J., doubted whether Barou Parke really intended the 
contrary, for if the facts in Cowling v. Higginson are looked 
at, 1b will be found that the mines had been opened, and 
therefore, though they had not been worked for seventy 
years, It was a property with existing mines in it. The 
way, it is true, had not been used for those mines, but as 
the property was a property within which there were opened 
imines, it might fairly be inferred that the right extended to 
using the road for the purposes of the mines, the working 
them being a reasonable use of the land in the condition in 
which it was. 

This rule was applied by the Appeal Court in Wimbledon 
and Putney Commons Conservators v. Dizon, where it was 
decided that user of a way by the defendant during the 
prescriptive period for agricultural purposes and other pur- 
poses conuccted with the dominant tenement used ag a farm, 
did not give him the right to use the way for carting the 
materials required for building a number of new houses on the 
dominant tenement, which was clearly not an ordinary or 
reasonable use of the land in the condition it was at the time of 
the acquisition of the right of way. 

Lo the same effect is the recent decision of the Bombay 
High Court in Desai Bhaoorat v. Desai Chunilal, where the 
facts were similar. 

The way in question had, until a recent date before suit, 
been used for purely agricultural purposes. 

The defendants then converted their dominant tenement 
into a timber-vard, and the question was whether they were 
entitled to use the way for this new purpose. 

It was held that they could not, as they were limited to 
a reasonable use of the way for the purpose of the land 
in the condition iu which it was when the acquisition of 
the right took place. 
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In India, it has been held that user of a way for general Special cases 
. . . , in India as to 

purposes includes the right to pass along with marriage and extent of way 
funeral processions, unless it can be shewn that the user has for general 
been so restricted as to exclude such processions.) But a 
evidence that such processions have not been held during 
the prescriptive period is not of itself sufficient to cxelude 
the nght.2 

And the right to use a passage, as Incident to a house, has 
been held to ordinarily include a right to use it for all ordinary 
household purposes, for the passage of mehters amongst the rest.” 

But such a way is not to be used as a place, cither for the 
deposit of night-soil, or mto which the privies of the dommant 
tenenient can be cleaned direct, for such a user is clearly 
wrongful and is liable to be restrained.4 

Where a private road is bounded on one side by the pro- Way of 
perty of one Jandowner and on the other side by the property secuta A 
of another there is a primå facie presumption that the 
boundary between the two properties is the medium filum of 
the road, and, if m this state of things each landowner gives 
up his portion of the road in order that there may be a road 
for the connnon advantage, it appears that the road might 
then become one for all purposes, for the use of the whole 
road could not be restricted. 

A greater burthen would not be imposed on the servient 
tenement, because each tenement is in that pomt of view as 
much a dominant tenement as the other, and they would 
mutually get the advantage of having the right of way and 
using it for all purposes. 

When the act of user if sufficiently repeated would becoiie Repetition of 
excessive and there is nothing in the prescriptive user to 20t 9f psor 
assign definite limits to the exercise of the easement iu this reasonable. 
respect, the user must be reasonable. 
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1 Raj Manick Singhv. Ratlun Manick  Koylash Chunder Sett (1851) I. L. R., 
Bose (1871), 15 W. R., 46; Lokenath 7 Cal., 665 (674). 


Gossamee v. Manmohun Gossamce 4 Chunder Coomar Mookerji v. Koy- 
STS AU WV. a 293. lash Chunder Sell, ubi sup. 
= Jik 5 See per Mellish, L.J., in Bradburn 


3 Chunder Coomar Mookerji v. v. Morris (1876), 3 Ch. D. ut p. 823. 
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Thus, where a right of way was acquired for the purpose 
of cleansing the privies of the dominant tenement and there 
was nothing in the proved facts to indicate a limit to the user 
of the way in this respect, it was held that the dominant 
owner might use the way at reasonable and convenient times for 
giving access to the sweepers who came to cleanse the privics.! 

Unlike a publie right of way a prescriptive private right 
of way does not entitle the dominant owner to the use of the 
whole width of the road unless it is necessary for the purposes 
of the easement.? 

Where the road is of a particular width and the case- 
ment can conveniently and reasonably be exercised within a 
lesser width, the servient owner is at liberty to restrict the 
extent of the user accordingly.3 On the same principle 
where a way is granted either as a foot-way or a carriage- 
way, part must be set out for a foot-way and part for a 
carriage-way.4 

The same principle has been applied in India to the 
analogous right of passage for boats in the rainy season over 
another man’s land, and it has been held that the servient 
owner 1s at liberty to narrow the channel so long as he does 
not prevent the dominant owner from passing and repassing 
as conveniently as formerly. 

Nor can a dominant owner complain of the projection of 
a verandah over the road which is the subject ef his right 
of way, so long as the reasonable exercise of his right is not 
interfered with.6 


3 Jadulal Mullick v. Gopal Chandra L.. 
Wukcmi (1886), 1. L. R., 13 Cal., 136; 
ERRETINA 77. 

*“ See the 


note, 





R., 425; Doorga Churn Dhur v. 
Kally Coomar Sen (1881), I. L. 
7 Cal, 145. See this subject further 
considered in Part HIl in connection 
with the obligation of the servient 


R., 


in the next 
And the sumo rule applies to all 


cases cited 


easements of way, sce infra, Part 117, 
under “ General negative obligation of 
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Nor, similarly, can the grantee of an unrestricted though 
not exclusive right of way require that the whole of the road 
shall be kept unfenced and open, or prevent the grantor from 
erecting a gate across the way so long as it does not interfero 
with the grantce’s reasonable user of the casement.! 

Agam, a public road may be entered at different places 
along its length whilst a private road must always be entcred 
at its usual and accustomed place, the reason bemg that a 
private way is used for a particular purpose and the party 
claiming it must show that it was used for such purpose. 

A private right of way is not the right to wander at Direction of 
pleasure over a neighbour’s land, but a right which is PUY4e YY 
restricted within certain physical limits whereby the points 
of departure and arrival and the direction must be ascertained 
and fixed. 

These points of departure and arrival have been called the Termini. 
terminus w quo and the terminus ad quem, and it may be 
shortly stated that a right of way is a right of passage ovcr a 
particular line from a terminus « quo to a terminus ad quem, 
which are fixed. As a rule the party seeking to establish a 
right of way must prove the particular line between the 
termini over which he claims the right.4 

But if the way is over a common where a road in an abso- Wimbledon 
lutely direct line between the termini is often impossible, ant ah ley 
the fact of the track which is used going in a varying line Conservaters 
does not prevent the acquisition of the right. As was said by ee 
Mellish, L.J., in Wimbledon and Putney Commons Conservators 
v. Dixon 5:“ No doubt if a person has land bordering on a 





eeun toarsons (1914), 2 Ch., 
653. 
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Chuckerbutty, 1 Ind. Jur. N. S., 63 
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(1914), I. L. R., 42 Cal., 164. 
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“ common, and it is proved that he went on the common at 
“any place where his land might happen to adjoin it, some- 
“ times In one place and sometimes in another, and then went 
“over the common sometimes to one place and sometimes to 
“another, it would be difficult from that to infer any right 
“of way. But if you can find the terminus @ quo and the 
“terminus ad quem, the mere fact that the owner does not go 
“ precisely in the same track for the purpose of going from 
“one place to the other, would not enable the owner of the 
“ servient tenement to dispute the right of road.” 

But that is a very different thing from propounding the 
goneral rule that a particular route is immaterial and that a 
man may establish any number of different paths between the 
termini. Such the servient owner may reduce to one path, 
provided the convenience of the passers-by and the right of 
easy passage are not curtaied.! 

The servient owner has the right to set out the line of way 
to be followed by the dominant owner, and if he fails to set 
it out, the dominant owner must take the nearest way he can.? 
Ho cannot clann the right of passage in a tortuous and indirect 
course between the termini? 

In any case the selection of the road must be such as a 
person of reasonable and ordinary skill and experience would 
wake, and if the road has to be made it must be made in such 
a manner as a reasonable and prudent person would adopt if 
he were making a road over his own laud.4 

In the case of a mght of way over a common where the 
nearest direct way between the termini may not be feasible, 
if the servient owner wishes to confine the dominant owner 
to a particular track he must set out a reasonable way, and 


1 See Cuimpbell, Js, opiniou in 2 Wimbledon and Putney Commons 


troleck Chunder Chowdhry v. Tarinec 
Churn Chuckerbutty. Lt is obvious that 
any such general rulo would impose ian 
excessive and altogether unjust burtheu 
on the servient owner, sce the decisions 
in Golnek Chumler Chowdhry v. Tarince 
Chuckerbutty and Nadhanath 
ve Batdonath, ubi sup. 


Churn 


Conservalors v. Dixon (1875), 1 Ch. D. 
at p. 370; and sce fulton v. llamboro, 
ubi sap 

3 Syed Hamid Hossein v. Gervain 
(1871), 15 W. R., 96. 

1 slbsun v. Penton (1823), 1 B. & C., 
195. 
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then the party is not entitled to go out of the way merely 
because the way is rough and inconvenicnt.! 

When the line of way has been set out neither tlic Once selected 

: 9 > ‘ : = cannot be 
dominant owner,? uor the servient owuner,3 has any right to varied. 
vary it. 

It has been held that if a way becomes nupassable other- Rule of 
wise than through the act of the servient owner, the dominant ead 
owner may uot deviate from if on to other roads belonging to 
the servient owner, for by the common law he who has the 
use of a way is bound to repair it.4 

But if the dominaut owner be wrongfully obstructed by 
the servient owner in tlic exercise of the way he may deviate 
from the original line of way, provided the deviation goes no 
further than what is reasonably required for the use of the 
Way. 

Thus, in Hawkins v. Caurbines,® where the defendant had Hawkins v. 
a right of way through the plaintiff's gateway to the premises (4m 
domised to the defendants, consisting of a large shed, and the 
defendant's carts. had been used to come through the gateway, 
load and wiload and turn round and go out again, aud tho 
plaintiff had so altered his premises that the defendant's carts 
could no longer turn round after unloading in the gateway 
without coming a little way into the premises aud breaking 
a chain at the end of the gateway, it was held that this was 
a reasonable use of the way by reason of the wrongful 
alteration of the plaintiff's premises. 








1 Wimbledon and Putney Commons 
Couservators v. Diron, ubi sup. 

= Coluek Chunder Chouwdhry v. Tari- 
nee Churn Chuckerbutty (1865), tW. R., 
493 os. oc. sub nom. Tarinee Churn 
Chuckerbutty v, Tarince Churn Chucker- 
butty, 1 Ind. Jur. N. S., 63 Radhanath 
v. Buidonath (1869), 3 B. L. R. (App.), 
118, l 

3 Syed Hamid Hossein v. Cervain 
(1871), 15 W. R., 496; Deacon v. 


4 Pomfret v. Ricroft (1681), L Saund., 
322; Wms. Notes, pp. 559, 5603 
Taylor v. Whitaker (1781), 2 Dougl., 
7453; Bullard v. Harrison (1815), 
4 Maule & Sch, 387. In this respect, 
a private way differs from a publie way, 
see Chap. IV, Part II, A (2). But 
query whether the right of deviation 
from a public way when it becomes 
foundrous and impassable is absolute, 
sce Arnold w. Holbrook (1873), L. R., 


South Lustern Ry. Co, (1589), W. N., 
79; Jibakunda Chakrabarty v. KXalidas 
Malik (1914), 1. L. R., 42, Cal., 164. 


s Q. B., 96 (99). 
5 (1857) 27 L. J. Exch., 44. 


Selby v. 
Nettle fold. 


In Selby v. Nettlefold,) Lord Chancellor Selborne said : 
“Tt is admitted that if A grants a right of way to B over 
“Jus field, and then places across the way an obstruction not 
‘allowing of easy removal, the grantce may go round to 
“connect the two parts of his way on each side of the obstacle 
“over the grantor’s land without trespass.” 

The English law in this respect has been followed in the 
Indian Easements Act.? 

So long as the obstruction of the original way continues 
the right of deviation remains, and the grantee is entitled to 
have the substituted mode of passage protected by the Court 
without being compelled to proceed against the grantor for 
the removal of the obstruction, though the longer the grantee 
acquiesces in the substituted way the more difficult it will be 
for him to require the original obstruction to be removed. 

But the grantor or his assigns may substitute any other 
convenient line of deviation than that adopted by the grantee.4 

Notice to a grantor’s assigns of a right of way and its 
obstruction is notice also of the grantee’s right of deviation.” 


(3) Fights of way created by Statute. 


In England, the provisions contained m the Railways 
Clauses Consolidation Act, 1845 (S & 9 Vict. c. 20), for the 
construction of “ accommodation works” for the bencfit of 
a landowner whose land is severed by the railway, entitle such 
landowner to a convenicnt passage over the railway sutlicient 
to make good, so far as possible, any interruption which the 
construction of the railway has caused in the working and use 
of the laud, including any alteration or extension of such 
working or use of the land which could or ought to have been 
in the contemplation of the parties when the accommodation 
works were madc and were accepted.® 

The extent of a right of passage across a railway, acquired 


_ — ttn aa E a 


1 (1873) Le Re, Y Ch. App, PEELE) § 4 jbid. 
$3 1.39. Che, 340 (360), b Jbid. 
2 asec e. 2H, il. (4d), APP. Vid: 6 (reat Western Fy, Co. v. Talbot 


3 Selby v, Nettlefold, ubi sup. CEOE 2 Cit too. 


( 517 ) 


by a landowner under the provisions of the above-mentioned 
Act, 1s to be measured by the use to which the land was being 
put at the time of its severance by the railway, and not by any 
future requirements caused by an alteration in the working or 
use of the land which were not, or could not have been, in the 
contemplation of the parties at that time.! 


Part Il.—Accessory Tasements. 


Accessory easements are rights to do all acts reasonably 
necessary to secure the full and free enjoyment of the principal 
casement.? 

They are analogous to easements of necessity, are recog- 
nised upon the same principle, arise in the same manner, by 
presumption of law, and, like easements of necessity, can be 
incident either to a reservation or a grant. 

It is Justice and good reason and an undoubted principle of 
law that when a man has an easement granted to him he 
should have the right to do all such acts as are necessary to 
make the grant effective.3 

Thus, where a man has been granted a right of way, or 
a right to carry water in pipes over his neighbour's land, the 
law gives him the accessory right to enter on the land of 
the grantor for the purpose of making the way or laying the 
pipes, if that be necessarv, and of keeping them m repair when 
made or Jaid.4 

So, if the dominant owner has a right of support for his 
house from the servient owner’s wall and the wall requires 











1 Great Western Ry. Co. v. Talbot 
(1902), 2 Ch., 759. And alandowner is 
not entitled to use a level crossing or 
other the accommodation works “ pro- 
“ vided so as substantially to increase 
“ the burden of the easement by altering 
“ orenlarging its character, nature and 
“extent ” as enjoyed at time of taking 
the land or constructing the line, 
Taff Vale Ry. v. Gordon Canning (1909), 
2 Ch., 45. 

2 See Gale on Easements, 9th Ed., 
pp. £37 el seq. 


3 Newcomen v. Coulson (1877), 5 
Ch. D., 133 (143); Taylor v. Corpora- 
ticn of St. Helens (1877), 6 Ch D., 
264 (275). 

4 Pomfret v. Ricroft (1681), 1 Saund., 


223: Wms. Notes, pp. 565 et seq. ; 
Colebeck v. Girdlers Co. (18760), 1 


OBI Dr at. 243 3040 CROA 
p. 230; Newcomen v. Coulson, ubi sup. ; 
Goodhart v. Hyett (1883), 25 Ch. D., 
182; Jones v. Pritchard (1908), 1 Ch. at 
p. O38 384 Times 1 R. ag p. S11 TIE: 
Act, s. 24, ills. (u) and (c), App. VIL. 
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repairing or rebuilding, the dominant owner may enter on tho 
servient tenement for such purpose.! 

Similarly, where a dominant owner had the easement of 
a drain, and the sewer with which the drain communicated was 
altered by the public authority, it was held that the former had 
a right to go on the servient tenement and alter the drain so 
as to adapt it to the new sewer.? 

A right to the flow of water through an artificial channel 
in the servient tenement carries with it the incidental or 
accessory right on the part of the dominant owner to cleanse 
such watercourse.’ 

But a right to go on a neighbour's land to pick the fruit 
of overhanging trees 1s not accessory to the right to have such 
trees overhangmg. It is a distinct mght.4 

A further illustration of accessory easements is to be found 
in the case of mining operations, where the person who has 
the right to win the minerals is also entitled to do all such 
acts on the servient tenement as are necessary for such purpose. 

Thus in Senhouse v. Christian® the grant of a right of 
way to carry coals was held to include the right to make any 
such way as was necessary for that purpose. 

In Dand v. Kingscote, where the right of getting coals 
together with sufficient way-leave and stay-leave connected 
therewith was reserved in a grant of lands, it was held that 
the object of the reservation being to get coals beneficially to 
the owner of them, there passed by it a right to such a descrip- 
tion of way-leave and in such a direction as would be reasonably 


1 Pomfret v. Ricroft, ubi sup. ; Cole- 
heck v. Girdlera Co. ubi sup. ; 1. 1%. Act, 
8. 24, ill. (f), App. Vil. The same 
accessory casement would be acquired 
by the owners of the 
divided moieties of a party-wall, Jones 
ve Pritchard, ubi nup. 

2 Finlinaun v. Porter (1875), L. R., 
$0. AB., ISS | T, S. Aci, e 24, ill, (L), 
App. VIL 

3 Ramishur Uerahad Narain Singh x. 
Koon; Bihari Pattuk (1878), L. k., 4 


rerpert ive 


App. Cas. at pe 133; T. L. Ro ACS 
at p. 644. 

4 Naik Parshotam Ghela v. Gandrap 
FPatelul Gokuldas (1892), T. L. R.. 17 
om., 745. But, as already seen, the 
right to have trees overhanging a 
neighbours jand is nol a right which 
ean he nequired by preseription, see 
Chap. IV, Parl 1E, G (3). 

(1787) Ll. i, 5808 AOR Iino 

8 (i840) 6 M. & W., 17m. 


sufficient to enable the coal owner to get the coal from time to 
time to a reasonable profit. 

In such cases the accessory right is practically inseparable 
from the principal right, and in this respect may be regarded 
as an easement of necessity, m which character it has T 
been considered.! 

A right of way along a bank for the purpose of fishing in 
a river can exist as appendant to a right of fishery.2 

The grantee of a right of way has the accessory right to 
enter on the servient tenement not only for the purpose of 
repairing the way, as already remarked, but of making it, if 
necessary. 


Thus, the grantee of a carriage-way may make a way 


sufficient to support the ordinary traffic of a carriage-way.? 

The means adopted by the dominant owner for making the 
grant of the easement effective must be reasonable so as to 
cause no unnecessary damage to the servient tenement.4 

Thus, if a man has the accessory right of making a road 
over his neighbour’s land, he must make it in such a manner 
as a prudent and rational person would if he were making a 
road over Ins own land.5 

Similarly, it was held that where a dominant owner was 
entitled to have the roof of his house projecting over the 
servient tenement, his right to go on to the servient “tenement 
for the purpose of repairing the same would be reasonably 
satisfied once in every year between the hours of 9 a.m. and 
5 P.M., after one month’s notice to the servient owner.® 

And as an accessory easement arises not as a matter of 
convenience but of necessity, and must be exercised within 
reasonable limits, it follows that a dommant owner cannot 
thereby claim unduly to restrict the servient owner’s rights of 
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1 See Chap. I, Part I, and Chap. VI, 195: Dand v. Kingscote (1840), 6 
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ownership if the same result can be secured without going on to 
the servient tenement.! 

The dominant owner is bound to repair, so far as is practi- 

cable, any damage caused to the servient owner by the exercise 
of the accessory easement.? 

An accessory easement is as much the subject of protec- 
tion by the Court as a principal easement, and the relief granted 
for the disturbance thereof proceeds upon the same principles. 

Thus, in Goodhart v. Hyett 3 it appeared that the defendant 
had begun to build a house over the line of pipes through 
which the plaintiff had an easement for the supply of water to 
his house and grounds, and the Court being of opinion that 
the result of such building, if completed, would largely increase 
the difficulty and expense to which the plaintiff was put in 
repairing the pipes, granted an injunction restrainmg the 
defendant from so building. 


Part I11.—Obligations connected with the Enjoyment and 
Preservation of Easements. 


As a general rule it les on the dominant owner to carry 
out all repairs and do all acts on the servient tenement neces- 
sary for the use and preservation of his easement and to bear 
the expense of so domg.4 

To this end he has the right, already considered in con- 
nection with accessory easements, to go on to the servient 
tenement.” 

In Pomfret v. Rieroft © Vwisden, J., says: “ Where I grant 
a way over my land, I shall not be bound to repair it” ; and 
in Taylor v. Whitehead? Lord Mansfield said: ‘ By common 
“Jaw, he who has the use of a thing ought to repair it.” 


E 


1 Himatlal Naganlat v. Bhikabhai beck v. Ci iter Co. (1875), 1 O. es 
Amitabh (ATS), Tot R, Boin., 830; 45 M J. Q. B., 2253 Jones v: 


(aie a ae, (1908), 1 Ch. at p. 6383 24 
2 Gale on Basements, 9h Ed., p.411, Times Ll. R. at p. 311; Gale, 9th Ed., 

l. Is. Act, 8. 24, App. VII pp.f19, 42035 1. bo Aet.s. 25, Appr ve 
3 (1888) 25 Ch. D., 182. 5 See supra, Part H. 
1 Pomfret v. Ricroft (1681), | Saund., 8 [bi sup. 

322; Wings. Notes, 550, 560; Taylor v. T Ubi sup. al pp. 718, 749. 


Whitehead (I 781), 2 Vouel., 745; Cole- 
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In Colebeck v. Girdlers Co.,! a case of support in which Colcbect v. 
the plaintiff claimed compensation from the defendant on the “72e Co. 
ground that the latter’s failure to keep the supporting tene- 
ment in repair had rendered the plaintiff's house uninhabitable, 
it was determined that assuming the support of the plaintiff's 
house to be in the nature of an easement, it was well estab- 
lished that there is no obligation to repair on the part of the 
owner of the servient tenement, but the owner of the dominant 
tenement must repair, and that he may enter on the land of 
the servient owner for that purpose. 

The liability of the dominant owner to repair is a necessary 
corollary to the rule that the servient owner 1s under no personal 
or active obligation to do anything for the benefit of the 
dominant tenement.” 

In Highway Board, etc., of Macclesfield v. Grant,? Lopes, J., Highway 

. 66 , l . : a4 Board, elc., of 
said: “ As a general rule easements impose no personal obliga- Jfacclesfield 
‘tion upon the owner of the servient tenement to do anything, v. Grant, 
“the burden of repair falls upon the owner of the dominant 
“tenement. There is abundance of authority for this, and it 
‘is in accordance with the principle of the civil law which 
“imposed the burden of repair m cases of easements upon 
“the owner of the dominant and not upon the owner of the 
“ servient tenement.” 

Where the enjoyment of the easement 1s had by means of Dominant 
some artificial work on the servient tenement, placed there by, ener 
and belonging to, the dominant owner, he is lable for any damage 
damage arising from its want of repair.4 ee Ae of 

Thus, if the easement be to take water by means of a Tepalr. 
gutter or pipes across another man’s land, and the gutter or 
pipes are laid by the owner of the dominant tenement and 





1 (1875) 1 Q. B. D., 234 (243): 45 (1998), 1 Ch. at p. 638; 24 Times L. R. 
fea. B., 225 (230). feepe sil; T. E. Act, s. 26, App. Vil; 
2 See case next cited, and supra, p. But this liability would not arise where, 
168. ? as in the ease of a watercourse, the 
SaS SDE .J. N.S. OTB 357. work had been executed by another 


4 Lord Egremont v. Pulman (1829), 1 for his own purposes, Whitmores 
M. & M., 404; Bell v. Twentyman (Edenbridge) Ltd. v. Stanford (1909), 
(1841), 1 Q B., 766; Jones v. Pritchard PC. 127, 7S a ao Cii Ma 
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fall into such disrepair that water escapes on to the servient 
tenement, the owner of the dominant tenement will be Hable 
for any damage done by such water.! 

To an action against the dominant owner for damage 
resulting from a failure to repair such artificial work, it is no 
defence to allege that the damage has been caused by the 
wrongful act of the tenant in possession, for the defendant 
might have maintained an action against him in respect 
thereof.? 

Nor m such a ease is it a good ground of defence that 
the defendant promptly repaired as soon as he had notice of 
the injury, or repaired as soon after the injury as was possible, 
for the dominant owner is under an obligation to the servient 
owner to keep in repair, and if he fails to do so, the cause of 
action arises as soon as the damage is sustained.3 

But ìt is only in the case of such artificial work on the 
servient tenement that the dominant owner is under an active 
obligation to repair.! 

Thus, the principle would be inapplicable to a case where 
the casement consisted in turning water on to the servient 
tenement at a definite point, such water being carried away 
by a surface drain belonging to the servient owner, even though, 
in fact, such drain served no other purpose.’ 

Though it is contrary to the general rule that a servient 
owner should repair, he may be compelled to do so either by 
tenure, prescription or special agreement, or by virtue of a 
special local custom. 





» Lord Egremont v, Pulman ; Bell v. 
Twentyman ; Jones v, Pritchard, ubi 
aup, 

? Lord Egremont v. Pulman, ubi sup. 

3 Bell v, Twentyman, ubi sup. 

4 fe. townrds tho servient owner. 
In other cases tho dominant owner has 
only himechf to consider and need not 
repair af ho prefers to tako the risk of 
loging hig onsernent, eee 
Pritchard, ubi sup. And even in the 


Jones v. 
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in Joma ve Prit hard, Ibido whether 


the dominant owner is undor any duty 
to repair, it being thought that the 
true position is that he cannet in the 
circumstaneos mentioned plead tho 
easement in justification of what 
would otherwise bo a trespass, because 
the easement is not in fact being 
fairly or properly exercised. 

® Jones v. Pritchard (1908), 1 Ch. 
at p. 639) 24 Times L. R. at p. dtl. 

6 See Gule, 9th id., pp. t20 ct seq. > 
Noto to Pomfret v. kieroft, 1 Sunnd., 
$22; Wins. Notes, p. 566; Highway 
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This rule is now of gencral application to all easements. 

It appears to have been a question at one time whether 
the owner of the serviont tenement was not under an obliga- 
tion to repair, corresponding to the servitude oneris ferendi, m 
cases of support of one part of a building by another. 

But in Highway Board, etc., of Macclesfield v. Grant} it Highway 
was treated as settled law that in the case of such easements R 
in town property, the additional obligation to repair could v. Grant. 
only be imposed on the servient owner by virtue of an express 
stipulation in the deed of grant or by prescription, and this 
rule was extended to easements of support outside towns, 
such as, in this case, the case of a Inghway supported by a 
wall. 

The hability of the servient owner to repair being contrary 
to the ordinary incidents of easements requires strong evidence 
to support it. 

Thus, where an easement of support to a highway by a 
wall had been acquired, it was considered by the conrt that 
the fact that the servient owner had on various occasions 
repaired the wall was not of itself sufficient to impose on him 
a hability to repair.? 

But apart from such special liability to repair, the nature General nega- 

A ; : : tive obligation 
of the obligation resting on the owner of the servicnt tonc- of servient 
ment is purely negative, that is to say, he must not so deal Da in a 
with the servient tenement as to render the easement incapable, earen 
or more difficult, of enjoyment by the owner of the dominant A i 
tenement.’ 

Consistently with such duty the servient owner may use 
the servient tenement m any way he pleases.t He may, 
as has been seen, impose subordinate easements upon it, or 
exercise on ìt in his own favour any of the ordinary rights of 
ownership. 


Board, ete., of Macclesfield v. Grant 
Ceea TNTS QO. e 357; 
Jones v, Prichard (1908), 1 Ch. at 
p. 637; 24 Times L. R. at p. 310. 
ISS 2 51 L. J. N. Ne, ORB, 357. 
2 Ibid. 


3 See Jones v. Pritchard (1908), 1 Ch: 
at p. 637; 24 Times L. R. at p. 310; 
and the cases cited in the next three 
foot-notes; I. B. Act, s. 27, App. VII. 

4 Ibid. 


Hawkins v. 


Carbines, 


ITutton v. 
Hanboro, 


Clifford x. 
Hloare. 
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To illustrate the general principle, an casement of way 
does not, as a general rule, entitle the dominant owner to the 
use of the whole width of the road unless it be necessary for 
the full and free exercise of the easement, but is confined 
to such part of the centre of the road as may be necessary 
for the purposes of the particular right.! In this respect, 
the only obligation resting upon the servient owner is that 
he shall not unreasonably narrow the width of the road or 
do anything which practically or substantially prevents the 
way from being used as conveniently as before.” 

In Hawkins v. Carbines 3 it was considered that the de- 
fendants having acquired a right of way through the plaintiffs 
gateway for the purpose of loading and unloading their cars 
at a particular place, such right of way could not be limited 
by the erection of a brick wall by the plaintiff, and that the 
defendants were accordingly justified in shghtly encroaching 
on the plaintiff’s premises to obtain the full enjoyment. of their 
right. 

In Hutton v. Hamboro,* where the defendant alleged that 
the plaintiff by putting up gate-posts had obstructed his right 
of way, Cockburn, C.J., directed the jury that the question 
was, whether practically and substantially the right of way 
could be exercised as conveniently as before, or whether the 
defendant had really lost anything by the alteration. ‘There 
was a verdict for the plaintiff. 

So long as the owner of the dominant tenement obtains 
a reasonable enjoyment of his casement, he cannot complain 
of anything done on the servient tenement. 

In Clifford v. Hoare,® the plaintiff had been granted a 
right of way for all purposes with or without carriages along 
a road forty feet in width. 


co — ee a — en 


l ffutton v. Hamboro (18860), 23 T. v. Kally Coomar Sen (1881), t. L RS 


&. og LS: 7 Cal, 115. These general rules may 
2 Hawkins v. Carbines (1857), 27 of course be excluded by the terns of 

L dJ Ch, Dds uton ve Hamboro, the prant, aa in Nveol v. Beaumont 

uhi sup.: Clifford v. Iloure (U874), e A Ll S 

le R g P 3 Ponkseamony a Ubi sup, 

Inithne vy Jogesh Chander Shaha (U877), 4 lbi sup. 


Pol L. R., 25; Daorga Churn Dhur 6 lbi sup. 
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Across this road a portico had been erected, the bases of 
tho columns of which projected about two feet into the road, 
and the plaintiff contended that he was entitled to have such 
projection removed as being an interference with his easement. 

The Court decided against the plaintiff. Lord Cole- 

ridge, C.J., said!: “ Now what right or casement did the 
“ plaintiff acquire in reference to that road? A right for 
“himself and his friends, servants, and workmen to pass 
“along the roads or intended roads and ways delineated on 
“the plan. It was pointed out in the course of the argument 
“that that could not be an absolute grant of every part of 
“the road for all the purposes mentioned ; part must be set 
“out for a earriage-way and part for a foot-way. What has 
“the plaintiff got? As far as a carrlage-way is concerned, 
“he has all he bargained for, except that the bases of the 
“ columns supporting the portico ineroach a little upon it. 
“If this had been an absolute conveyance of a forty-foot 
“road set out by metes and bounds, and a portion of it had 
“ been obstructed by the conveying party, no doubt an action 
“might have been maintained for that trespass. But that 
“is not the case; that which is granted is a right of way, 
“an easement, over a road the soil of which remains in the 
“grantor. All deeds are to be construed according to the 
“intention of the parties as expressed therein: and we gather 
“from the language of this deed that the intention was to 
“arant the plaintiff an easement only, the reasonable use and 
“enjoyment of an ascertained way; and it is not suggested 
“that the plaimtiff has not such reasonable enjoyment.” 

The principle laid down in Clifford v. Hoare has been 
followed in India in the case of Toolseemony Dabee v. Jogesh Toolscemony 
Chunder Shaha,? where the plaintiff sued for the removal of ae 
a verandah which projected over a street along which she Chunder 
had a right of way to her house. aia 

Kennedy, J., being of opinion that there had been no 
substantial obstruction of the plaintiff's right of way, dismissed 





1 Ubi sup. at p. 370. 2 (1878) 1 Caleb. R a2; 
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the suit, and it was held on appeal that as the plaintiff had 
failed to shew that the erection of the verandah was an inter- 
ference with the reasonable exercise of her right, the suit had 
been rightly dismissed. 

aa e _ An application of the same principle is to be found in tho 

Coomar Sen. CASE Of Doorga Churn Dhur v. Kally Coomar Sen,! where it 
was held that the servient owner was entitled to narrow the 
channel over which the dominant owner had a prescriptive 
right of passage for boats in the rainy season, so long as he 
did not interfere with the convenient exercise of the easement.? 

Pe The ease of Bula v. Alaharw ? is another illustration of the 

l same principle. 

There the lower Appellate Court had ordered the removal 
ui a building recently erected by the defendant on a piece 
of vacant ground, over which the plaintiff had acquired an 
easement to discharge the waste water from his drain and the 
rain-water from the roof of his house. On second appeal the 
Bombay High Court reversed so much of the lower Appellate 
Court's decree as directed the removal of the building on the 
ground that the plaintiff had no right to demand that the 
defendant’s land should be kept open and unbuilt upon, and 
that the defendants could build on their land as they had doue 
provided that they made necessary arrangements to receive the 
water from the plaintiff's drain and roof and carry it away. 

Similar principles are applicable to the case of prolits è 
prendre, 
aes a. In Duke of Sutherland v. Heathcote 4 Lindley, L.J., ex- 
Heathcote, Plains that a profit à prendre is a right to take something off 

anothers land and does not prevent the servicnt owner from 
baking the same sort of profit off the same land provided he 
does not interfere with the actual exercise of the first right, 
which, in the absence of clear and explicit words in the grant, 
merely honts, and not excludes, the second right. 

Vhs, a right to take minerals, which is a profit à prendre, 


1 (1»»1) 1. L. R., 7 0a., eS. J (1895) 1. L. ., 20 Bom., 788. 
+ sce ill. (b) Tg. 27e0t toss Bet, d (1592) I} Ch., 476. 
App. VII, 
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does uot prevent the servicut owner from working the mincrals 
which the dominant owner is not himself in a position to get. 

And, in Bholanath Nundi v. Midnapore Zemindart Co., Bholanath 
Ltd., where waste lauds were found to be subject to an casc- tonne 7 
ment of pasturage, it was decided that such a right did not Zemindari 
prevent the putm owners from cultivating and improving O 
such waste lands provided sufficient pasturage was left. 





OO A ERa Cal., 503; S Cal. W.N., 926; L. R., 31 Ind. App., 75, 
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Part I.—By lapress Release. 


As easements may be created by express grant, so ease- 
ments may be extinguished by express release.! 

Since, in India, writing is, apparently, not essential to the 
valid creation of an easement,? it is presumed that writing is 
not necessary to release an easement, but if the release is in 
writing and the easement is of the value of one hundred rupees 
or upwards, the writing must be registered. 





1 See Gale on Di enents, Ot E Ed.. 
p- 459; Kristodhone Mitter v. Nanda- 
rani Dassee (1908), I. L. R., 35 Cal., 
S89. If an easement is expressly 
released when the dominant tenement 
is under attachment, the express 
release is a private alienation within 
s. 276 of the Civ. Proe. Code of a 
portion of the property attached, and 
is aecordingly void as against all 
claims enforceable under the attach- 
ment, Kristodhone Mitter v. Nandarani 


P.E. 


Dasaee, ube sup. 

2 See supra, pp. 322, 323. 

3 See Indian Registration Act 
(formerly III of 1877, s. 3, “ immove- 
able property,” and s. 17 (b) and (e)), 
now XVI of 1908, ss. 2 (6), 17. In 
Kristodhone Mitier v. Nandaruni 
Dassee, ubi sup., the question whether 
an express release must be by deed 
was incidentally noticed but not 
decided, the Court expressing no 
precise opinion one way or the other, 


ot 


In India 
writing un- 
necessary. 


Power of 
dominant 
owner to 
release, 


Release by 
co-owner. 


Release as to 
part of 
servient 
tenement. 


Extinction 
by virtue of 
legislative 
enactment. 
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In England it is a rule of law that the express release of 
an easement should be effected by an instrument under seal, 
but the equitable modification of the rule allows easements to 
be extinguished by agreement merely.! 

The domimant owner is at liberty to abandon an easement 
whenever he pleases, for, as already observed, the servient 
owner has no right to compel him to continue the easement 
for his benefit.? 

The power of the dommant owner to release an easement 
appurtenant to the dominant tenement is commensurate with 
his power to alienate the dominant tenement. 

Thus, if the dominant owner be a tenant for years he 
cannot release any easement appurtenant to the dominant 
tenement for a period longer than the term of his lease. And 
where there are three co-owners of a house to whieh an ease- 
ment is appurtenant, and one of them releases the casement, 
the release is effectual only as against him and his legal 
representative.4 

Under section 85 (third paragraph) of the Indian Ease- 
ments Act, an easement may be released as to part only of 
the servient tenement.’ 

Kasements may be extinguished by virtue of a legislative 
enactment. 

This mode of extinction has the effect of an express release,® 
and instances of it are to be found in England under the Lands 
Clauses and Railway Clauses Acts,” and in India under the 
Land Acquisition Acts.8 

The acquisition of land under these Acts discharges it of 








1 See Gale on Hasementsa, 9th Ed., 
pp- 459, 460. 

2 cirkwright v. Geli (1839), 5 M.& W., 
203; Wood v. Waud (1849), 3 Bxeh., 
718; Mason v. Shrewsbury aud Here- 
ford lèy. Co. (1871), L. Ri; 6 Q. B., 
6784 #0 L. J. Q. B.. 293; Weldoy v. 
(reat Northern Railway Co. (1900), 
9 1. R., 325, 333; Burrows v. Lang 
(1901), 2 Ch. nt p. 508; Khoorshed 
Hlossein v. Teknarain Singh (1878), 
2 Cak DL. BR. ld Vs oes. Act. @. 50, 


App. VU, and supra, Chap. IE and 
Chap. HHI, Part HI. 

3 See I E. Act, s. 38, para. 2, ill. (DY, 
ADP- VE 

“ Seel. 16. Ach, s3. 38, ill. (a), Appr HS 

5 Sce App. VI). 

6 Galo, ubi sup. 

U [bidet jy. 40). 

8 Collector of 24-Perganahs v. Nobin 
Chander Ghose (1865), 3 W. R.. 273 
Taylor v. Collector of Purneah (1587), 
I. i. R., lt Cal., 423. 
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all easements appurtenant thereto, and the remedy of the 
dominant owner is not by suit for disturbance of his rights, 
but for compensation for injurious affeetion.! 

But when the disturbance 1s caused not by the exercise 
of any power conferred by the Act, but by something done 
independently of it, an action will lie for disturbance.? 

Under the provisions of the Bengal Tenancy Act, VIII of 
1885, a purchaser may, under certain conditions, annul in- 
cumbrances including easements attaching to a holding or 
tenure sold at an execution-sale and purchased by him.? 

Easements may also be lost by operation of the law of 
limitation when the dommant owner fails to brmg a suit for 
the disturbance of his right within the time allowed by the 
Limitation Act. This matter will be more conveniently 
considered hereafter in connection with the disturbance of 
easements. 


Part II.—By Presumed Release. 


It is interesting to observe that for every method of 
acquisition of easements there is a corresponding method of 
extinction, 

Express grant has its converse in express release. 

As there are circumstances from which the law will presume 
a grant, so there are circumstances from which it will presume 
a release. 

The easement which arises by presumption of law on a 
severance of the tenements, is extinguished by presumption 
of law when those tenements are re-united in the same owner- 
ship. 

As an easement may be acquired as a matter of necessity, 
so will it be extinguished when the necessity ceases. 

As user may be evidence of a prescriptive right, so non- 
user may be evidence of its abandonment. 


1 Eagle v. Charing Cross Ru. Co. Ry. Co. (1842), 10 M. & W., 425. 


(1867), L.R.,2C. P., 638; Wigram v. 3 Ss. 161, 163-167. 
Fryer (1887), 36 Ch. D., 873 Taylor v. 4 Kena Mahomed v. Bohatoo Sircar 
The Collector of Purneah, ubi sup. (1863), 1 Marsh., 506. 


2 Turner v. Sheffield and Rotherham * pee Chap. Niet TL op: 


Conditions of. 
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In dealing with the loss of easements by presumed release 
it is proposed to examine the subject from four different 


aspects, namely— 


(a) Extinction by unity of absolute ownership. 
(b) Extinction through the authorised act of the servient 


owner. 
(c) 
(4) 


Extinction by abandonment. 
Extinction by forfeiture. 


A.—Extinction by unity of absolute ownership. 


Easements are extinguished by unity of seisin or the 
absolute ownership of the dominant and servient tenements 
becoming vested in the same person.! 

To this statement it is necessary to add the following 


reservations :— 


(1) That the two tenements held in fee must be for an 
equally perdurable estate ? ; and 
(2) That the unity of seisin must be accompanied by unity 


1 2 Coke’s Inst., First Part, s. 561, 
p- 313); Wood v. Waud (1849), 
3 Exch. at p. 7753; Modhoosoodun Dey 
v. Dissonauth Dey (1875), 15 B. L. R.. 
365 ; Lord Dynevor v. Tennant (1886), 
32 Ch- D., 37153 33 Ch: D, 120; L E, 
Act, s. 46, App. VIT. 

2 In Coke’s Inst., First Part, s. 561, 
p 313b, Lord Coke qnotes Littleton as 
follows: “But where the tenant hath 
“as great and as high estate in tho 
“tenements ag the lord hath in the 
‘“geignory ; m sguch case, if the lord 
“ grant tho services to the tenant jn 
“fee, this shall enure by wav of 
“extinguishment, causa patet.” Upon 
Which Lord Coke makes the following 
coroment : ““Ilere Littleton intendeth 
“not only as great and high cstete, 
“but ag perdurable also, as hath been 
“gaid; for um disseisor or tenant in 
“fee upon condition hath as high and 
“grent an estate, but not so perdurable 
t estate, as ghal CXe 
“Gngnishiment,” bid. 


yan inako an 


of possession and enjoyment.’ 





3 Richardson v. Graham (1908), 
1 K. B. 39. Thus, where a dominant 
tenement being under lease, and the 
lessee having an easement of light, the 
dominant tenement was conveyed in 
fec to the frecholder of the servient 
tenement, it was held that the ease- 
ment was not extinguished. See also 
eclesiastical Commissioners v. Kino 
(1880), 14 Ch. D., 213, where both 
tenements were vested in an ineumbent 
but for different interests, and it was 
thought this would not prevent the 
acquisition of an easement of light. 
In Richardson v. Graham, ubi sup. at 
p. 41, Lord Alverstone, C.J., com- 
menting on the statements contained 
in Goddard on Easements, 6th Ed., 
p. 555, end Gale on Easements, 7th 
Ed., p. 488, considered that the pro- 
position laid down in Goddard was too 
gencral in its terms, and doubted 
Whether the statement in Gale was in- 
tended to apply to possession in fact 
Where the landlord has granted a 
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T'he merger of one tenement in the other so as to result in Effect of 
the absolute ownership of both in fee causes the casenient ME 
to disappear in the ordinary rights of property.! 

An easement, once extinguished cannot revive.? Thus, No revival of 
if it is to re-appear on a severance of the tenements it must ee. 
either be created de novo, by the use of apt words, as in the 
case of discontinuous easements,® or arise as a new right by 
implication of law,* as in the case of apparent and continuous 
easements 5 and easements of necessity.® 

But though, as regards the two latter classes of ease- 
ments, the notion of revivor may seem more appropriate 
than that of a new creation to the process which takes place 
on a severance of tenements, and to the nature of the rights 
themselves, the more correct view is that of a new creation, 
founded, as it is, on the legal conception of an easement and 
the theoretical inconsistency of revivor after extinction.’ 

Subject to the conditions above stated, easements of Kasements 
uecessity are extinguished by unity of absolute ownership as ben A 


well as other easements. On a severance of the tenements same een 
oe : E ; x , ciples as other 
they do not revive, but come into existence as new rights casements. 





lease of two adjoining tenements, or by prescription by one of two lessecs of 
where the casement is one of necessity. a common landlord net only as against 
lf this case had been decided other- the adjoining lessee, but also as against 
wise, the decision would have been the common landtord and all succeeding 
inconsistent with the previous decisions owners of the adjoining tenement (see 
in Frewen v. Phillipps (1861), 11 Riehardson v. Graham, ubi sup., pp. 44; 
CŒ. B. N. S., 449, and Mitchell v. 45, and see further Chap. VII, Part MB: 


Cantrill (1887), 37 Ch. D., 56, whieh 1 Lord Dynevor v. Tennant, ubi sup. ; 
establish that unity of seisin does Gale on Easements, 9th Ed., p. 453. 
not prevent the acquisition of a 2 See Gale on Easements, bid., 
preseriptive right to light by one p. 454. 

tenant against another tenant of the 3 See supra, Chap. VI, Part IIT. 
same landlord, and with the decision 4 See Phillips v. Low (1892), 1 Ch., 
in Stmper v. Foley (1862), 2 J. & H., 47 (51). 

555, that a prescriptive right to light 5 Jbid., and see Chap. VI, Part III, 
aequired as between tenant and and Part IV, B. 

tenant is not extinguished by a 6 Holmes v. Goring (1824), 2 Bing., 
merger of the leasehold interest of 763 and see Chap. VI, Part IV, A. 

the servient tenement in the reversion, 7 Sce Holmes v. Goring, ubi sup. 

and also with the later decision in 8 Holmes v. Goring (1824), 2 Bing. 


Fear v. Morgan (1906), 2 Ch., 406; at p. 83, and sce Riehardson v. Graham 
(1907), App. Cas., £25, that an inde- (1908), 1 K. B.at p. 41. 
feasible right to light may be aequired 


Holmes v. 
Goring. 


Nature of the 


license. 


Winter v. 


Brockwell, 


Liggins v. 
Inge. 


Davis v. 
Marshall. 


arising out of the necessity of the ease. As says Best, C.J., in 
Holmes v. Goring 1: “ If IL have four ficlds, and grant away 
“two of them, over which 1 have been accustomed to pass, 
‘the law will presume that I reserve a right of way to those 
“which I retain; but what right? The same as existed 
“before? No; the old right is extinguished, and the new 
“way arises out of the necessity of the thing.” 2 


. 


B.—Extinction through the authorised act of the 
servient owner. 


Easements are extinguished where the dominant owner 
authorises an act of a permanent nature to be done on the 
servient tenement, the necessary consequence of which is to 
prevent the future enjoyment of the easement. 

Thus, in Winter v. Brockwell,’ where the defendant with 
the express consent of the plaintiff erected a skylight at his 
own expense in such a position as to darken the plaintiff's 
ancient lights, it was held that the plaintiff had no right of 
action against the defendant. 

In Liggins v. Inge + the Court considered itself bound by 
the authority of Winter v. Brockwell, and held that the 
plaintiff could not maintain an action agaist the defendants 
for confining a weir whereby the flow of water to the plaintiff's 
mill as formerly enjoyed had been diminished, inasmuch as 
the defendants had erected the said weir under parol license 
from the plaintiffs father and had incurred expense in so 
doing. 

Davis v. Marshall,® in which the facts were very similar to 
those in Wander v. Brockwell, was decided on the same principle. 

But where ancient apertures have been closed under a 
definite arrangement between the dominant and servient 
owners and for valuable consideration, and the servient owner 
therenpon builds a wall merely as a temporary precaution 


t (1821) 2 Bing. at p. 83. 1 (1831) 7 Bing., 682. 
2 But ef. second part of second paru. b (1SG1) 7 Jur, N. De, 12475 8.c. sub 
of 4. GL of 1. E Net, App. Vil. nom, Davies v. Marshall (1861), 10 


3 (1807) § Bast., 308. ss 15s) OTe 
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against the acquisition of an casement of light and air in the 
future, the old casement must be taken to have been extin- 
guished by express release, and not by an implied release 
through the authorised act of the servient owner.! 
Under the general law the license by which the servient Under the 


owner commits the act of obstruction may be express 2 or gencral law 
the license 


presumed from the acquiescence of the dominant owner.3 may be 
_ et M ERE CXpress Or 
In Bower v. Hill* the defendant had permanently pea 


obstructed the defendant’s right of way by the erection of Bower v. Hil. 
a bridge with a tunnel under it, and Tindal, C.J., said: “ We 
“think the erection of the tunnel is in the nature of, and until 
‘removed, is to be considered as, a permanent obstruction of 
“the plaintiff's right, and therefore an injury to the plaintiff, 


‘even though he receives no immediate damage thereby. 


The 


“right of the plaintiff to this way is injured if there is an 


‘obstruction in its nature permanent. 


If acauiesced in for 


“twenty years, it would become evidence of a renunciation 
“and abandonment of the right of way.” 5 


In Kena Mahomed v. Bohatoo Sirear® the plaintiff and Kene Maho- 
med v. Bohatoo 


defendant were owners of adjoining estates, and the plaintiff 
claiming the right of having the drainage water from the 
defendant’s land tlow over his own land, sued the defendant 
for having eight years prior to suit diverted the water so that 


it no longer flowed over his land. 


It was held that the mere 





1 Kristodhone Mitler v. Nandarant 
Dassee (1908), 1. L. R., 35 Cal., 889. 

2 See the cases above cited. 

3 See the cases below cited. 

4 (1835) 1 Seott, 526 (534); 1 Bing, 
N. C., 649 (555). 

5 But it is not to be supposed that it 
was here intended impliedly to lay 
down either as a rule of law, or even as 
a conclusive presumption of fact, that 
no interruption for a shorter period 
than twenty years would destroy the 
right. It seems clear that the learncd 
judge in dealing with non-user by the 
plaintiff in conjunction with tho ad- 
verse act of the defendant did not 
intend to prescribe a fixed period of 


time ag the condition of an effectual 
abandonment, but was merely affirming 
the principle clearly established in later 
cases that the duration of the non-user 
is only material as an element in the 
question of intention to abandon, and 
is not a circumstance from which alone 
abandonment can be presumed, see Peg. 
v. Chorley (1818), 12 Q. B., 615; 76 
R. R., 330; Ward v. Werd (1852), 7 
Exch., 838 ($39); and infra under 
“ Abandonment of affirmative or 
discontinuous easements.” 

6 (1863) 1 Marsh., 506, and see Roy 
Luchmee Pershad v. Mt. Fazeelutoontssa 
Beez (1867), 7 We ih, 307. 
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interruption would not extinguish the right, but that if it were 
found that the plaintalf had acquiesced in the interruption for 
eight years, such conduct on his part would be evidence of an 
Intention not to resume the right. 

In Bance Madhub Doss v. Ram Joy Rokh! it was held 
that the plaintiffs claim for the demolition of the defendant’s 
house, which obstructed the plaintiffs right of way, was such 
as a Court of Equity and good conscience ought not to enforce 
on the ground that the defendant had incurred expense in 
erecting the house and had used it for the convenience and 
comfort of himself and lus family for seven years without 
opposition from the plaintiff. 

In Ponnusawmi Tevar v. The Collector of Madura? it was 
observed that “ acquiescence in the sense of mere submission 
“to the interruption of the enjoyment does not destroy or 
‘impair an easement. To be effectual for that purpose it 
“must be attributable to an intention on the part of the 
“owner of the dominant tenement to abandon the benefit 
‘ before enjoyed and not merely to a temporary suspension of 
“the enjoyment, or be evidenced by acts or words which had 
“induced the owner of the servicnt tenement to incur expense 
‘on the reasonable belief that the enjoyment had been entirely 
“ rchnuquished.” 

The Indian Kasements Act does not follow the general law 
so far as to permit the authority given by the dominant to the 
servicut owner to be implied. Under section 88, Expl. 1 (a), 
the authority must be express? and Explanation IL to 
the same section provides that mere non-user of an case- 
ment is not an implied release within the meaning of the 
section.4 


ties I. It. 


1 (1888) 10 WW t., aoe: 
(A.C. T), 2 

? (1869) 5 Mad. H. C., 6 (23). 

3 SedApp. VI 

4 And see Chintakindy Parvatamma v. 
Lanka Sanyasi (1910-11), 1. L. R., 34 
Mad., 487. But nnder the Act non- 
user or cessation of enjoyment of an 


casement as such for twenty years (i.e. 
for the same period us is required to 
gam the easement) will causo its 
extinction, sce s. 47, App. VII, and sce 
infra, under C, 1 (a), this provision 
considered in connection with the 
general law. 
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Under the general law,! and, apparently, also under the Express 
Indian Easements Act,? the express authority may be oral. ue Pe ay 
In all such cases of a heense to do something on the License irre- 


licensee’s land of a permanent and continuing nature, the vocable un- 
; ; : l : less limited 
license, if acted upon at considerable cost to the leensee, in duration 
cannot be countermanded unless the liccusor at the time of °F power of 


: : . revocation 
granting the license expressly reserves a power of revocation expressly 
or limits the license as to duration.3 reserva 


C.—Extinction by abandonment. 


lt is thought desirable to treat separately the cognate 
subjects of abandonment and forfeiture, for althongh in each 
case, so far as negative easements are concerned, the loss of 
the easement depends upon some permanent alteration of the 
dominant tenement, yet abandonment is always a question of 
the dommant owner's intention, wlulst forfeiture is itself the 
legal consequence of an excessive and unauthorised user. 

In relation to abandonment it will be found convement 
first to state general principles, and then to consider the 
different classes of easements in relation thereto. 


I. Abandonment of Negative or Continuous Hasements. 


(a) Generally. 


In order that a negative easement may be extinguished by 
abandonment there must be a permanent alteration of the 
dominant tenement of such a nature as to shew an intention 
on the part of the dominant owner to discontinue the 
enjoyment of the neht.4 








1 Winter v. Brockwell (1807), 8 East., 4 Lawrence v. Obce (1814), 3 Camp., 
308; Tiggins v. Inge (1831), 7 Bing., 514; Moore.v. Rawson (1824), 3 B.& C., 
6823; Muddlun Gopal Mukerji v. 332; 27 R. R., 375; Liggins v. Inge 
Niimonee Banerice (1869), 11 W. R., (1831), 7 Bing., 682; Stokoe v. Singers 
304; and see Krishna v. Rayappa (1857), 8 E. & B., 31; 26 L. J. Q. B., 
(1868), 4 Mad. H. C., 98. 257; Tapling v. Jones (1865), 11 

* Sees. 38, Expl. I (a), App. VIT. H. I. C. at p. 319; Angus v. Dalton 

3 Liggins v. Inge, ubi sup. at p. 6943 (1877), 3Q.B. D. atp. 102; Lcelesias- 
and see 1. E. Act, s. 60 (b), App. YIT. tica! Commissioners v. Kino (1880), 14 
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The question of abandonment is really one of intention in 
each case,! and it is now settled that it is not a condition 
precedent to an effectual abandonment, (as appears at one 
time to have been suggested 7), that it should have been 
communicated to, and acted upon, by the adjoining owner.3 

Any circumstances shewing a clear intention to abandon 
will remit the owner of the servient tenement to the unre- 
stricted use of his own premuses.4 

Into such question of abandomment non-user may enter 
as an accompanying element of intention, but it is not of itself 
a circumstance from which abandonment will be presumed.® 
The sufficiency of the period of non-user in any particular 
case must depend on all the accompanying circumstances 
indicative of intention, such as the nature of the act done by 
the grantee of the easement or of the adverse act acquiesced 
in by him. 

Thus, a suspension of actual enjoyment through some act 
done by the dominant owner for a temporary purpose, whether 
by agreement or otherwise, will not destroy the casement,” 








Ch. D., 213: Newson v. Pender (1884), 
27 Ch. D., 43 ; Scott v. Pape (1886), 31 
Ch. D., 554; Creenwood v. Hornsey 
(1S86) 33 Ch 04-471; 05 Too: 
Smith v. Baxter (1900), 2 Ch., 138 (142) ; 
Ankerson v. Connelly (1907), 1 Ch., 
678: I. E. Act, s. 38, Expl. I (i), ill. 
(dy App. VII. 

1 bid., and zee Crossley v. Lightowler 
(1867), L. R., 2 Ch. App. at p. 482; 
Ponnusawmi Terar v. Collector of 
Madura (1869), 5 Mad. B. C., 6 (23). 

2 Sco the dictu in Stokoe v. Singers, 
ubi sup. 

3 Sce the later cases above cited. 

1 Per Lord Chelmsford in Tapling v. 
Jones, ubi sup. 

5 See Kristodhone Mitter v. Nunda- 
rani Dassie (1908), L L. R., 35 Cal., 
880: and tho avthoritics cited in the 
next footnote, and I, bh, Act, s. J8, 
Expl. TL, App. \ ph 

ù Muore v. Rawaon (1824), 3 B. & C., 
S32, 27 R. RE 376: Taggina v. E 
(1531), 7 Bang., 682 (693); Reg. v. 


Chorley (1848), 12 Q. B., 515; 76 R. R., 
330; Ward v. Ward (1852), 7 Exch., 
$38 (839); Crossley v. Lightowler, ubi 
sup. ; Ponnusawmit Tevar v. Collector 
of Madura, ubi sup. ; Kena Mahomed v. 
Bohatoo Sircar {1867), 1 Marsh., 506 ; 
Raj Beharee Roy v. Tara Pershal Rey 
(1873), 20 W. R., 188;  Chintakindy 
Parvacamma v. Lanka Sanyasi (1910-11, 
I. L. R., 34 Mad. 487. (But as to 
whetler the same may bo said of 
uon-user in the sense of a usor never 
begun, although a right of casement 
has been granted, bid.) ‘These prin- 
ciples are equally applicable to tho 
loss of afirmativo easements by 
abandonment, see Meg. v. Chorley; 
Ward v. Ward, ubi sup., and infra. 

? Dunis v. Morgan (1825), 4 B. & C., 
8; Liggins v. Inge, ubi sup. ; Hale v. 
O'droyd (1S45), 14 M. & W., 789; I5 
L. J. Exch., 4; Stokoe v. Singers, ubt 
swp. Aml sce I. Ea Bet, Sa ieee 
App. VII 


nor will a suspension of actual enjoyment caused by the 
pulling down of the dominant tenement do so if there is a 
clear intention to preserve the casement in a new building, 
whether of the saine or different character, or to be used for 
the same or a different purpose, provided the intended alteration 
in structure or purpose will not throw an increased burthen 
on the servient tenement.! 

But an alteration of the dommant tenement followed by Presumption 

x : : TN against domi- 

a long period of non-user will raise a presumption of aban- nant owner. 
donment against the dominant owner, and will throw on him 
the burthen of shewing that he had done something during 
such period indicating his intention to resume the enjoyment 
of the right.? Similarly, if an alteration of the dominant 
tenement induces the servient owner to alter his position in 
the reasonable belief that the dominant owner intended a 
permanent abandonment, the easement will be lost.3 

Under the general law it has never been thought desirable No fixed 
to prescribe a fixed period of non-user in relation to abandon- pened eal 
ment, or, as already seen, to do more than treat non-user as tion to aban- 

: š : : donment 

an element in the question of intention to abandon.* But by under 
section 47 of the Indian Easements Act,® which is, in this ser! aw. 
respect, an intentional departure from the general law,® it is ey oe 
expressly provided that a continuous easement is extinguished s. 47. 
by a total cessation of enjoyment for an unbroken period of 
twenty years, such period to be reckoned from the day on 
which the enjoyment was obstructed by the servicnt owner 
or rendered impossible by the dominant owner.? 


1 Weclesiastieal Commissioners v. Kino 
(1880), 14 Ch. D., 2133; Scott v. Pape 
(1886), 31 Ch. D., 569, 573, 574; Colls 6 


see supra. 
See App. VII. 
See Gazette of India (1880), July to 


cl ft 


v. Home and Colonial Stores, Lid. (1904), 
App. Cas., 179, 202, 211; and see 
further infra under “Extinction by 
Forfeiture.” 

2 Moore v. LRuwson ; 
Lightowler, wht sup. 

3 Stokoe v. Sinyers; Ponnusawmei 
T'evar v. Collector of Madura, ubi sup. ; 
Scott v. Pape, ubi sup. ab p. 574. 


Crossley v. 


Dec., Part V, p.,479. 

7 But the section does not apply to 
a case where, though a continuous ease- 
iment has been created, there has been 
no actual enjoyment of it, and there- 
fore no cessation of user, Chintakindy 
Parratamma v.Lanka Sanyasi(1910-11), 
I. L. R. 34 Mad. 187. 


Change m 
structure and 
purpose of 
dominant 
tenement, 
effect of. 


Question as 
to partial 
abandonment. 


casement 
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Jones. 


lf the donunant tenement retains its substantial identity, 
easements appurtenant to it are not treated as abandoned 
by reason of any change in the internal structure of the 
building or the use to which it may be put, provided the 
burthen on the servient tenement is not thereby mereased.! 

The question as to whether a partial abandonment of a 
negative easement will, or will not, amount to a total abandon- 
ment thereof depends on whether after an alteration in the 
structure or purpose of the dominant tenement the easement 
is, or may be, or is not, still substantially capable of the same 
enjoyment. lf 16 1s, or may be, so capable, a partial abandon- 
ment of ancient lights, or non-user of the full measure of 
light which the law permits, will not destroy or restrict the 
easement 2; if it isnot, the maxim “ De minimis non curat lex” 
will apply, and the reconstruction of the dominant tenement 
will be treated as a total abandonment.3 

It would appear that when once a dominant owner has 
evinced a clear intention to relinquish his easement, his right 
thereto ceases irrespective of any act of the adjoining owner 
on his own property. In such circumstances, he can neither 
prevent the adjoining owner from building as he pleases on 
his own land, nor, d fortiori, can he, by restoring the dominant 
tenciment to its original condition, revert to the enjoyment of 
the easement and compel the other to remove what would 
before abandonment have been an obstruction.’ lor, as says 
Lord Chelmsford in Tapling v. Jones, “a right once 
“abandoned is abandoned for ever.” 





1 Luttrel’s case (1738), 4 Rep. 86a i 
Saunders v. Newman (1818), 1 B. & 
Ald., 258; Burnes v. Loach (1879), 
4 Q. B. D. at p. 498; Caspersz v. Raj 
Kumar (1898), J Cu. W. N., 28: 
Colls v. Jlome and Colonial Stores Ltd. 


(1908), App Cas 179) 202, 211; 
«Inkerson v. Connelly (£907), 1 Ch., 
678. And sec further tnfra under 


“ Joxtinetion by Forfeiture.” 

2 Scott ve Pape (188€), ol Ch. D., 
551; Colls v. Home and Colonial 
Storda, Itd. (1904), App. Cus., 179, 203, 
gl E A 


3 Ankerson v. Connelly (1907), 1 Ch., 
678. 

3 Moore v, Rawson (1821), 3 B. & C., 
332: 27 R. R., 375; Garritt v. Sharp 
(1835), 4 Nev. & Man., 834; Tapliny 
v. Jonee (1862), 12 C. B. N. S. at p. 
864, per Pollock, C. B.; s.c. on appeal 
(1865), 11 H. L. C. at poroi EC 
Lord Chelinsford. ‘This principle would 
appear to he equally applicable to a 
case of forfeiture by alteration of the 
dominant tenement, ses Gale on Ense- 
ments, 9th lsd., p. 450. 

6 Ubi sup. 


(b) Lasements of Laght and Air. 


Under this heading the leading case is that of Moore v. Moore v. 
Raison.) Rawson 

There the plaintiffs messnage was an ancient house 
adjoining which there had been a building formerly used as 
a weaver’s shop, and having ancient windows for the admission 
of light for the purposes of such business. 

About seventeen years prior to the action the then owner 
and oceupier of the premises pulled down the old shop and 
erected on the same site a stable having a blank wall 
adjoining the defendant’s premises. 

About three years prior to action, and while the plaintiff's 
premises continued in this condition, the defendant erected a 
building next the plaintiffs blank wall, and the plaintiff then 
opened a window in Ins blank wall in the same place where 
there had formerly been a window in the old wall of the 
weaver’s shop, and brought the action for the obstruction of 
the new window by the defendant’s building. 

It was held that the pulling down of the old wall with 
windows and the erection of the new blank wall in its place 
without wmdows amounted to an abandonment of the ease- 
ment, and that the plaintiff was not entitled to maintain the 
action ‘The judgments are important, and the following 
passages may usefully be quoted :— 

Abbott, C.J., said ?: “It seems to me that, if a person 
“entitled to ancient lights pulls down his house and erccts 
“a blank wall in the place of a wall in which there had been 
“windows, and suffers that blank wall to remain for a con- 
“siderable period of time, it lies upon him at least to shew, 
“that at the time when he so erected the blank wall, and 
“thus apparently abandoned the windows which gave light 
“and air to the house, that was not a perpetual, but a 
“temporary abandonment of the enjoyment; and that ho 
“intended to resume the enjoyment of those advantages 


aat 


ELSZ 5 fh, & C., 332: 27 R. R., A B.& Cont pib30y 27 Ra Ro nt 
375, pp- 378, 379. 
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"within a reasonable period of time. I think the burthen of 
“ shewing that hes on the party who has discontinued the use 
“of the light. By building the blank wall, he may have 
“induced another person to become the purchaser of the 
“adjoining ground for building purposes, and it would be 
“most unjust that he should afterwards prevent such a 
‘person from carrying those purposes into effect.” 

Bayley, J., said 1: “The right to light, air, or water, is 
‘acquired by enjoyment, and will, as it seems to me, continuo 
‘so long as the party either continues that enjoyment or 
“ shews an intention to continue it.” The same learned judge, 
after pointing out that, by the erection of the blank wall, the 
plaintiff's predecessor ceased to enjoy the light in the mode in 
which he had used to do, and his right ceased with it, continues 
as follows: ‘ Suppose that instead of doing that ” (i.e. pulling 
down the wall), “ he had pulled down the house and buildings, 
‘and converted the land into a garden, and continued so to 
‘use it for a period of seventeen years; and another person 
“had been induced by such conduct to buy the adjoining 
‘“oround for the purposes of building. It would be most 
‘unjust to allow the person who had so converted his land 
‘t into garden ground, to prevent the other from building upon 
“the adjoining land which he had, under such circumstances, 
‘been induced to purchase for that purpose. I think that, 
‘according to the doctrine of modern times, we must consider 
“the enjoyment as giving the right, and that it 1s a wholesome 
“and wise qualification of that rule to say, that the ceasing to 
“enjoy destroys the right, unless at the time when the party 
‘ discontinues the enjoyment he does some act to shew that he 
“means to resume ìt within a reasonable time.” 

Holroyd, J., thought that if the plaintiff's predecessor 
had intimated, or had done some act shewing, his intention of 
building a similar wall in the placo of the old one, the rights 
attaching to the latter would have continued, but that the 
interval of a long period of time between the pulling down of 


17 Th. & Coat Bh. S27 Re at 23B.& C.ut pp. 337, 338; 271 R 
pe 379, at p. 380. 
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the old wall and the erection of a new though similar one 
without any intention previously shewn to make a similar use 
of the land, or the pulling down of the old wall and the sub- 
stitution of something entirely different in its place, would 
constitute an abandonment. of the easement as being the 
creation of a new thing. ‘There was not only nothing to shew 
that he intended to rebuild the old wall within reasonable 
time, but the actual erection of a new wall different from 
the old one shewed he did not intend to renovate the 
old one. 

hittledale, J.,! thought that as the right to light and air 
might be acquired by user, so it might be lost by non-user, 
such non-user being of course the necessary result of the 
permanent alteration of the dominant tenement. 

He could not agree to the proposition that as the right to 
light and air could only be acquired by occupancy for twenty 
years, there was a corresponding rule that there could be no 
loss of the right without abandonment for twenty years. 

“ I think,” he says,? “ that if a party does any act to shew 
“that he abandons his right to the benefit of that light and 
“air which he once had, he may lose his right in a much less 
“period than twenty years. If a man pulls down a house 
“and does not make any use of the land for two or three 
“years, or converts it into tillage, I think he may be taken 
“to have abandoned all intention of rebuilding the house ; 
“and, consequently, that his right to the light has ceased. 
“ But if he builds upon the same site, and places windows in 
the same spot, or does anything to shew he did not mean to 
“convert the land to a different purpose, then his right would 
“not cease.” 

In Stokoe v. Singers 3 the plaintiffs had blocked up their Stokoe v. 
ancient windows from the inside, leaving on the outside the °""%"* 
bars with which the windows had been secured, so that it 
was obvious there had been windows there. The windows 





eet. at p. 339: 97 R R. at p. 383. 
p. 381. * (1857) S ETS BS 31 26 lai. 
peor’ Coat pal: 27 R. R. at 267. 
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remained in this state for nineteen years, when the defendant 
shewed an intention to build im such a way as would have 
prevented the windows from being ever reopened. To assert 
their easement the plaintiffs reopened the windows, and the 
defendant, in order to raise the question whether they had 
such right. and before the expiration of twenty vears after the 
tirst blocking up of the windows, erected a board on his own 
land so as to obstruct the windows. The plaintitfs then 
brought an action for the obstruction. Baron Martin at the 
trial directed the jury that the easement might be lost by an 
abandenment, and that closing the wmdows with the inten- 
tion of never opening them again would be an abandonment 
destroving the right, but that closmg them for a mere tempo- 
rary purpose would not be so. He also stated that, though 
the person entitled to the mght might not really have aban- 
doned it, yet, if he manifested such an appearance of having 
abandoned 1t as to induce the adjoming proprietor to alter his 
position in the reasonable belief the right was abandoned, he 
would be precluded from claiming the right. The jury found 
for the plaintiffs. In discharging the rule for a new trial on 
the ground of misdirection, the Court of Queen’s Bench 
thought the true pomts were left by the judge to the jury 
and found for the plaintiffs. They considered the jury to 
have found that the plamtitfs predecessor did not so close up 
his light as to lead the defendant to meur expense or loss on the 
reasonable behef that they had been permanently abandoned, nor 
so as to manifest an intention of permanently abandoning them. 

Stokoe v. Singers} did not actually decide what would be 
the effect of closing up lights m such a manner as to shew 
an intention of permanently abandoning them when such 
intention had not been communicated to the adjoining owner 
and not acted upon by him, but from the reported dicta in the 
case, it appears to have been questioned whether the abandon- 
ment would become effectual until it had been communicated 
to, and acted upon, by the adjoining owner. 


———$—$——— 


' (So S oR. 31; 297k. J. Q. D 257. 
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But the later cases shew that this question ceases to be 
material when once the mtention on the part of the dominant 
owner to permanently abandon his right has been clearly 
manifested. 

Thus. the material question in each case is ihe question 
of intention, and, 1f that be established against the dominaut 
owner. the shortest period of non-user will not prevent ex- 
tinction !; on the other hand, if it be not, even a long period 
of non-user will noi. under the general law, avail to destroy 
the nght.? 

In Tapling v. Jones? Lord Chelmsiord said: ** The right Tapling v. 

“continues uninterruptedly until some unequivocal act oi am 
“intentional abandonment is done by the person who has 
“acquired it. which will remit the adjoining owner to the 
“ unrestricted use of his own premises. It will, of course, be 
“a question in each case, whether the circumstances satis- 
“factorily establish an intention to abandon altogether the 
“future enjoyment and exercise of the right. Ii such an 
‘intention is clearly manifested, the adjoining owner may 
“ build as he pleases on his own land.” 

In National Provincial Plaie Glass Insurance Company V. Nasional 
Prudential Assurance Company * Fry, J., expressed the opinion n gaaer 
that the setting back of an ancient window im a parallel plane Jmewrance Ce. 

anes TA pain: v. Prudential 
or at an angle with the original plane would not destroy an ssponce Co. 
easement of light. 

In Barnes v. Loach® it was held that where there was a Barmes v. 
right to the access of light and air to windows in the walls of mi 
certain cottages, the easement was not destroyed by the setting 
back of the walls and the opening in the walls so set back 
of new windows oi the same size, and in the same relative 
position, as the former windows in the former walls. 

It should be observed that the effect of setting back the 
walls was to lessen rather than to increase the burthen on 





1 Moore v. Rawson, uhi sup. 3 (1965) 11 H. L. C., at p. 319. 
£ Stokoe v Singers, Uhn vur. As to t (1877) 6 Ch. D.. 757 (7971. 
the law under the I. E. Act, see s. 47, 5 (1579) + Q. B. D.. 494. 


App. VII. and supra, under C, I ja). 
P.B, 
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the servient tenement, and that the case was strongly within 
the principle that an easement is not destroyed by an altera- 
tion in the dominant tenement or in the mode of user whereby 
neither the tenement is deprived of its substantial identity, 
nor the burthen on the servient is materially inereased.! 
Ecclesiastical Ecclesiastical Commissioners v. Kino? decides that a sus- 
pl pension of actual enjoyment caused by the pulling down of 
the dominant building will not amount to an abandonment 
of ancient lights if there is a clear intention to restore the 
building with its ancient lights.3 James, L.J., says: “It 
“appears to me that when a building, in which there are 
ancient lights, has been taken down, though the actual 
enjoyment of the right has been suspended, there is nothing 
to prevent the owner from applying to the Court for an 
injunction to restrain an erection which would interfere with 
‘the easement of the ancient lights, where the Court is 
satisfied, that he is about to restore the building with its 
ancient lights.” 

“That was so decided by Lord Justice Ciffard in Staight v. 
Burn,4 which unfortunately was not brought to the attention 
of the Vice-Chancellor. I cannot sce any distinction between 
that case and this. There the house was taken down and 
a wall was left standing with holes in it. Here the chureh 
has been taken down, and the fact that no wall has been left 
standing with holes in it, does not, in my opinion, make any 
substantial difference, because there is no doubt that the 
“property, which is in the city of London, will be sold for the 
‘purpose of being built on, and there is very little doubt that, 
“so far as possible, the purchaser from the Icelesiastical 
“Comnussioners wil take care to preserve the rights of 
“light.” 


c6 
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1 See supra, C, T (a), “Generally,” = provided tho substantial identity of 
and infra, under 1), i. tho building will remain and the bur- 
2 (1880) l4 Ch. D., 213. then on the servient tenemont will not 
3 Nor would the existence of tho Do inerensed, Zbid.; Scott v. Pape 
engernent bo affeeted hy nny intonded (E886), 31 Ch. D., 569, 573, 574, and 
change in the character or purpose of see supra, 
the dominant building when restored, (1869) L. Ra 5 Ch. App, 1638 
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In Newson v. Pender,! the plaintiffs were the owners of a 
house containing ancient windows. ‘This house they pulled 
down and in its place erected a much larger building. A few 
of the new windows were in substantially the same positions 
as the old windows though covering a larger space, but the 
greater number of the new windows occupied only partially 
the spaces formerly occupied by the old windows and ex- 
tended beyond them on one side or the other. Some of the 
new windows were in entirely different positions from any of 
the old ones, and some of the old windows had been bricked up. 

At the time of erecting the new buildings a careful record 
was made of the exact position oceupied by all the ancient 
lights before the alteration and of the relative positions of the 
new windows.” 

On a motion for an interim injunction it was held that 
the plamtiffs had shewn an intention to preserve, and not 
to abandon, their ancient hghts, and that they were entitled 
to an Injunction restraining the defendants from raising their 
building so as to obstruct or interfere with the plaintiffs’ 
hehts. 

In Scoilt v. Pape 3 the plaintiff pulled down a building in Scott v. Pape. 
which were ancient lights, and on its site erected a new building 
with larger and more numerous windows. 

In the new building the area of some of the old windows 
was entirely occupied by a brick wall, but it was found, as a 
fact, that six of the new windows coincided substantially with 
three of the old windows. Jt was held that, as regards the first 
set of windows, the erection of the brick wall unquestionably 
shewed an intention on the part of the plaintiff to abandon 
the use and enjoyment of the light formerly had in respect 
of them, but that there had been no intention to abandon the 
easement in respect of the second set of windows and that 
the plaintiff was entitled to protection accordingly.4 


1 (1884) 27 Ch. D., 43. 3 (188@) 31 Ch. D., 554. 

2 As to the admissibility of such evi- 4 The main decision in Scott v. Pape, 
dence, see Smith v, Barter (1900), 2 Ch., so far ay it relates to the question of loss 
138, 141, 142. of an easement of light by alteration of 
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In Greenwood v. Hornsey,! followmg Tapling v. Jones and 
Scott v. Pape, it was held that an mtention to abandon must 
be clearly established by the evidence, and that no intention 
to abandon an easement of light could be inferred from the 
pulling down of the old building and the advancement of the 
front of a new building two feet beyond the site of the front of 
the old building, care having been taken so to arrange the 
new windows as to preserve the easement of hight enjoyed in 
respect of the old windows. 

In Smith v. Bazter ? the observations made by Cotton, L.J., 
in Scott v. Pape 3 were applied mutatis mutandis to the windows 
in respect of which the plaintiff claimed. 

The observations of Lord Davey in Colls v. Home and 
Colonial Stores, Lamited,* appear to mdicate that if the build- 
ing retains its substantial identity, or the ancient lights 
retain their substantial identity, the easement cannot be 
treated as having been abandoned. 

Ankerson v. Connelly * in effect decides that, although a 
partial alteration of ancient hghts, such as the blocking up 
of a window or some act of the same kind on the part of the 
owner of the dominant tenement, 1s not in contemplation of 
law an abandonment of all his rights in respect of the residue 
of ancient lights, yet if the rebuilding of the house causes a 
substantial destruction of all the ancient lights, leaving only 
a trifling portion of the ancient lights unaffected, the maxim 
“ De minimis non curat lex” will apply, and such a reconstruction 
of the dominant tenement will be treated as an abandonment 
of all the ancicnt lights. 

And according to Andrews v. Waite, where after an 
alteration of the dominant tenement the building remains 
substantially unchanged in character and the light is put to 


buildings, is not affected by Colls’ case, 2 (1900) 2 Ch., 138 (142). 
ace Andrewa v, Waite (1907), 2 Ch., 500 3 (1880) 31 Ch. D. at p. 567. 
(509). As to how Scott v. Pape is 4 (190-1) App. Cas., 179 (202), referred 
affected Ly Colls’ case, see Chap. WY, to in Ankerson v. Connelly (1907), 
Part I, and supra, p. 479. I Ch. at p. 682. 

t (1886) 33 Ch. D., 471; 55 L. iik, b (1907) 1 Ch., 678. 


135. o (1907) 2 Ch., 600. 
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the same use as before, the real test is not whether the new 
aperture is in the same vertical plane, but whether substantially 
the same light is reccived as had previously been enjoyed for 
twenty years. 

Further, while a partial abandonment by agreement with 
the servient owner in an abstraction of light by the latter wall 
not cntirely negative the dominant owner’s right to an ease- 
ment of light over other adjoining property, it will not give lim 
the right to prevent the erection of a building thereon which 
he could not have prevented had he not agreed to the prior 
abstraction of light over the first adjoining proporty.! 


(c) Easements in Waler. 
In Luttrel’s case? it was resolved that the alteration of Luttrel’s case. 
fulling mills into grist mills did not destroy the right to have 
water come to the mills, provided there was no diversion 
or stopping of the water by reason of the change. “So uf a 
“man has an old window to his hall, and afterwards he 
‘converts the hall into a parlour or any other use, yet it is 
“not lawful for his neighbour to stop it, for he shall preseribe 
“to have the light in such part of his house: and although 
“in this case the plaintiff has made a question, forasmuch 
“as he has not prescribed generally to have the said water- 
“course to his mills generally, but particularly to his fulling 
“mills, yet forasmuch as in general the null was the sub- 
“stance, and the addition demonstrates only the quality, and 
“the alteration was not of the substance, but only of the 
“quality, or the name of the mill, and that without any 
“prejudice in the watercourse to the owner thereof; for 
“ these reasons it was resolved that the prescription remained.” 
In Saunders v. Newman 3 it was decided on similar prin- Saunders v. 
ciples that an alteration in the size of the wheel of an ancient New pm: 


ee a s 





1 W. H. Pailey & Son, Ltd. v. purtenant toit isas old as Lutirel’s case, 
Holborn and Frascati, Lid. (1914), 1 Ch, see per Lord Davey in Colls v. Home 
598, 602. and Colonial Stores, Ltd. (1904), App. 

2 (1738) 4 Rep. 86a. Thelawonthe Cas., 179 (202). 
question as to how far a variation ma 3 (1818) 1 B. & Ald., 258. 
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watermill, which by reason of drawing less water than the 
old one could not injuriously affect a lower riparian owner, 
was not such an alteration as would deprive the millowner 
of his easement to have the water flow to lis mill in its 
accustomed manner. 

In Liggins v. Inge } Tindal, C.J., said ?: ‘* There is nothing 
“unreasonable in holding that a mght which is gained by 
“occupancy, should be lost by abandonment. Suppose a 
‘person, who formerly had a mill upon a stream, should 
“pull it down, and remove the works, with the intention 
“never to return. Could it be held that the owner of other 
“Jand adjoining the stream might not crect a mill and 
“employ the water so relmquished ? Or that he would be 
‘“compellable to pull down his mill, if the former millowner 
“should afterwards change his determination, and wish to 
“rebuild his own ? ” 

“In such a case it would undoubtedly be a subject of 
“enquiry by a jury, whether he had completely abandoned 
‘the use of the stream, or had Icft it for a temporary purpose 
“only; but that question bemg once determined, there seems 
“no ground to contend that an action would be maintainable 
‘against the person who ereeted the new null, for not pulling 
“it down again after notice.” 

In Hall v. Swift? it was held, that the slight alteration 
of a watercourse merely for the greater convenience of the 
plaintiff in the enjoyment of his right to use the water for 
purposes of irrigation, did not destroy the right. 

In Hale v. Oldroyd,’ where the plaintiff had enjoyed a 
prescriptive right to the flow of water into an ancient pond 
on his premises, but had about thirty years before action 
nade three new ponds in different places m the same premises 
and diverted the water to them, and theneeforth disused the 
old pond, it was held that a substitution of that nature was not 


a —— a e 





1 (1831) 7 Bing., 6082. 351: W RR, 728. 
? Ibis at p., 693. a (1945) LEM. & W., 739. 
3 (1838) 6 Scott., 107; 4 Bing. N. C., 


( 551 ) 


an abandonment of his right to the ilow of water to the old 
pond. 

In Watts v. Kelson! Mellish, L.J., observed: “It was Watts v 
“further objected, that the fact of the plaintiff having pulled Te 
“down the cattle-sheds and crected cottages m thei placo, 
“deprived him of the right to the use of water. We are of 
‘opinion, however, that what passed to the plaintiff was a 
“right to have the water flow in the accustomed manner 
“through the defendant’s premises to his premises, and that 
“when it arrived at his premises he could do what he liked 
‘with it, and that he would not lose this right to the water 
“by any alteration he might make in his premises.” 


é 


(d) Easements of Support. 


The abandonment of easements`of support by a permanent 
alteration of the dominant tenement is governed by the same 
principles as that of other negative easements. 

Thus, it was said by Cockburn, C.J., in Angus v. Dalton * Po v. 
“ It is scarcely necessary to observe that any casement of g 
“lateral support, which may have attached to the plaintiff's 
‘premises as the house before stood, was lost by the taking 
“down of the old house and substituting a building of an 
“entirely different construction as regards the wall or 
“ foundation on which it rested.” 


II. Abandonment of Affirmative or Discontinuous Husements. 


(a) Under the General Law. 


Under the general law outside the Indian Easements Act, General con- 
affirmative or discontinuous easements may be extinguished aa 
by a cessation of user, either coupled with an express disclaimer 
of the right or accompanied by other circumstances indicative 
of an intention to abandon without reference to the duration 
of the cesser. 

Having regard to the nature of discontinuous casements 








1 41871) L. R., 6 Ch. App., 166 (175). E Db. leene pe, 
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and the manner of their enjoyment, it cannot be precisely 
stated, as a rule of general application, after what period of 
time, and in what circumstances, a cessation of enjoyment 
may be treated as an intentional abandonment. 

Notwithstanding the suggestion made in carher times, 
that, by analogy to the period of enjoyment necessary to 
raise the presumption of a grant, non-user for a similar period 
should be required to raise the presumption of a release, a 
process of reasoning which Littledale, J., m Moore v. Rawson ! 
thought might apply to a right of common or of way, the 
tendency in later times has been to rely solely on intention, 
and neither by a fixed rule of law nor a conclusive presumption 
of fact to prescribe a definite period of non-user as essential to 
the loss of a discontinuous easement.” 

Hence it may now be taken that the abandonment of a 
discontinuous easement will not be presumed from non-user 
alone, whatever its duration; that non-user 1s to be regarded 
as material only in relation to intention as one of the elements 
thereof, and that the sufficiency of its duration in any particular 
case must depend on all the surrounding circumstances. 

As regards the question of intention to abandon, it will be 
useful to examine the authorities first on non-user coupled 
with a disclaimer, and secondly on non-user coupled with 
some act of the dominant owner on the dommant tenement.’ 

Virst-—As to Non-user coupled with Disclaimer. 

In Norbury v. Meade 4 Lord Redesdale says: “ In the case 
“of a right of way over the lands of other persons, being an 
“easement belonging to lands, if the owner chooses to say I 
“have no right of way over those lands, that is disclanning 
“that right of way; and though the previous title might be 


P (1824) 3 B. & C. nt p. 339; 27 pleted as regards acts dono by the 
B Rout p. 38i. dominant or servient owner on the 
2 See Rege ve Chorley (1818), 12 servient tencinent, infra under D, 1 (a), 
Q. B., 515: 76 R. R., 330, und the im connection with the excessive user 


later cases cited infra. of discontinuous easementa, and supra 

3 The inquiry ng to evidence of intens under B, “ Kxtinelion through the 
tion js here purposely limited lo somes  nuthorisod net of the servient owner.” 
thing done by tho dominant owner on 4 (1821) 32 Biigh. at p. 211. 
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‘shewn, a subsequent release of the right would be pre- 
` sumed.” 

But the disclaimer must be express. It cannot be implied 
from mere non-user not accompanied by a elear intention 
to abandon, for “it is one thing not to assert an mtention 
to usc a way, and another thmg to assert an Intention to 
abandon itl.” ! 

Secondly-——-As to Non-user conpled with some uct of the 
dominant owner on the dominant tenement shewing an 
iniention to abandon. 

In Bower v. Hill? it appeared that the defendant as the Bower v. Hil 
occupier of one entire property, known as the Kings Head 
Inn and yard, and having a frontage on a stream along which 
there was a right of passage by boats and barges referable to 
the Jxing’s Head Inn and yard, and to those premises only, had 
five years before action put up a paw of gates in such a 
position as to separate the yard from the stream, and that 
this space of ground had since been in the possession of the 
plaintiff, who claimed to exercise the right of way by virtue of 
the said space of ground on the stream. 

It was held that the plamtiff’s claim could not be sustained 
as the grant of the casement operated only in favour of the 
owner of the Kings Head Inn and yard, and that the grant 
was still in fnll force, there having been no extinguishment, 
but at most a temporary suspension of enjoyment on the part 
of the grantee, who might resume user at any time by taking 
any part of the pears into his possession. 

Regina v. Chorley 3 was an indictment for obstructing a Reg. v. 
public foot-way through a narrow lane by driving carts and C4" 
horses on it. The defenee having set up a prior private 
carrlage-way vo premises which were used as a malthouse, 
a verdict was passed accordingly. 

A rule nisi obtained by the plaintiffs for a new trial was 
made absolute on the ground that the Judge had misdirected 


1 See James v. Stevenson (1893), App. Scott, 535. 
Cas., 162 (168). 3 (1848) 12 Q. B., 515 (518); 76 
2 (1835) 2 Bing. N. C., 339: 2 R. R., 330 (332). 
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the jury in telling them that nothing short of twenty years’ 
user by the pubhe would destroy the private right. he law 
is clearly stated by Lord Denman, C.J., who delivered the 
judgment of the Court. He said: “The learned judge 
‘appears to have proceeded on the ground, that, as twenty 
“© years’ user in the absence of an express grant would have 
“been necessary for the acquisition of the right, so twenty 
‘years’ cesser of the use in the absence of any express 
“ release was necessary for its loss. But we apprehend that, 
“as an express release of the casement would destroy it at 
‘any moment, so the cesser of use coupled with any act 
clearly midicative of an intention to abandon the right would 
‘have the same effect without any reference to time. For 
example, this bemg a right of way to the defendant’s malt- 
house, and the mode of user by driving carts and waggons 
to an entrance from the lane into the malthouse yard, 1 the 
defendant had removed his malthouse, turned the premises 
to some other use, and walled up the entrance, and then for 
any considerable period of time acquiesced in the unre- 
strained use by the public, we conceive the easement would 
have been clearly gone. It is not so much the duration of 
‘the cesser as the nature of the act done by the grantee of 
the casement, or of the adverse act acquiesced in by hin,! 
and the intention in him which either the one or the other 
indicates, which are material for the consideration of the 
jury. The period of time is only material as one element 
from Which the grantce’s intention to restrain or abandon 
his casement may be inferred against him; and what period 
may be sufficient in any particular ease must depend on all 
the accompanying cireunistanecs. This is the principle on 
which the judgments of all the inembers of this Court pro- 
weeded in Moore v. Lawson? and which was adopted in 
 Layyins v. Inge.” 3 
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1 As to this, sce supra, B, under“ lox. 2 (182 4)e3.8. £ C, S322 27s 
tinction through the authorised act of 375. 
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In Ward v. Ward?) it was held that an casement of wav Wardv. Ward. 
was not lost by non-user for more than twenty years on the 
part of former owners of the dominant tenement, whose 
reason for not using the way was that they had other- 

Wise a more couvenicnt means of access to the dominant 
tenement, 

In the course of the argument Alderson, B., observed : 

“ The presumption of abandonment cannot be made from the 
‘‘ mere fact of non-user, There must be other circumstances 
“in the case to raise that presumption. The right is acquired 
“by adverse enjoyment. The non-user, therefore, must be 
“the consequence of something which is adverse to the 
“user.” 2 

In Cook v. Mayor and Corporation of Bath,? the plaintiff Cook v, Mayor 

closed the back door in his premises in respect of which he 4%% Pah, 
claimed a right of way, and it remained so closed for thirty 
years. About four years prior to suit he reopened the door. 
Jt was held that these circumstances of themselves constituted 
no abandonment of the easement. Vice-Chancellor Malis 
said: “ A right of way or a right to light may be abandoned, 
“and it is always a question of fact to be ascertained by a 
“jury, or by the court, from the surrounding circumstances, 
“whether the act amounts to an abandonment, or was 
“intended as such.” 

The same general principle was recognised in the case Crossley v. 
of Crossley & Sons, Limited v. Lightowler,t both by Vice- M9!" 
Chancellor Page Wood at the original hearing, and by Lord 
Chancellor Chelmsford on appeal. 

The former judge sad 5: “The question of abandonment, 

“I quite concede to the Counsel for the defendants, is a very 
“nice one. On that a great number of authorities have been 


(1852) 7 Exch., S38. given by Lord Denman, ©, J., in Leg. v. 
2 This observation must not be taken Chorley. ubi sup. 
as exclusive, for it is clear that the non- 3 (1868) L. R., 6 Eq., 177. 
user of an affirniative easement would 4 (1866) L. R., 3 Eq., 279, on appeal 
also be a material element of intention (1867), L. R., 2 Ch. App., 478. 
if it followed from an alteration of the 3 L.R., 3 Hy. at p. 292. 
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“eited, which appear to me to come to this, that the mere 
‘non-user of a privilege or an easement is not in itself an 
“abandonment that m any way concludes the claimant ; but 
“the non-user is evidence with reference to the abandonment. 
“ The question of abandonment is a question of fact that must 
“be determined upon the whole of the circumstances of the 
case,” 3 

On appeal Lord Chelmsford referred with approval to 
Moore v. Rawson and Regina v. Chorley, as establishing 
general principles, and said1: ‘The authorities upon the 
“subject of abandonment have decided that a mere suspension 
‘of the cxereise of a right is not sufficient to prove an inten- 
“tion to abandon it. But a long continued suspension may 
“yender it necessary for the person claiming the right to 
“shew that some indication was given during the period that 
“he ceased to use the right of his intention to preserve 1t. 
‘The question of abandonment of a right is one of intention, 
‘to be decided upon the facts of each particular case.” ? 

In Cooke v. Ingram 3 the grantee of a way was also given 
the right to come out on to it at any point at which he could 
gct access to it. It was held that he was at liberty to erect 
a paling all along his boundary and only open one gate in it 
for access to the road without being taken to have abandoned 
his right of access at any other point. 

In James v. Stevenson 4 one of the questions in issue was 
whether absence of user by the respondents of a right of way 
between the years 1829 and 1875 in respect of portions of 
land subject to the casement (there being uo oceasion for 
them to use it except once, in 1872, when they did use it), 
coupled with the occupation by the appellant for agricultural 
purposes of the same portions of land, when the easement 
was not required, amounted to a partial abandonment, and, 
iit did, whether such partial abandonment caused an abandon- 
ment of the entire right. 


|k W, 2 Ci App nt ps 432. a (1893) 68 Le To 07I 
? Cited with approval in Jamee v. 4 (1893) App. Cas., 162. 
Slevcnron (1893), App. Cus., 162 (167). 
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Since 1875 there had been open user of the whole road in 
assertion of that right. 

It was held that since abandonment was a question of 
intention to be decided upon the facts of each particular ease, 
as was expressly laid down in Crossley v. [aghtowler | the facts 
above stated not only did not prove an entire abandonment, 
but were insufficient to shew even an intention to abandon 
a portion of the right. 

In Midland Railway Company v. Gribble? it was held that Midland Ry. 
a severance by the common owner of lands lying on each side ©% Y @. 
of the plaimtiff Company’s line of railway without granting 
any right of way over the land retamed, or reserving any 
right of way over the land conveyed, was a clear abandonment 
of an occupation way which at the time of severance the 
common owner had over the same line of railway for the 
accommodation of the intersected lands. 

In Young v. Star Omnibus Company, Limited,? which was an Young v. Star 
action to assert a right of way over a strip of land 10 feet ee Sa 
wide in the occupation of the defendants, it was pleaded 
in defence that prior to action brought the plaintiffs had 
abandoned the easement by the erection of a summer-house 
which projected over the strip of land, but it was held that 
even if this were a partial abandonment of the easement, it 
was not sufficient evidence in the circumstances of an intention 
to relinquish the easement so far as it remained capable of 
enjoyment after the erection of the summer-house. 

The Indian decisions proceed upon the same lines as the 
English. 

In Teaka Ram v. Doorga Pershad,4 the plaintiff sought Teala Ram 
to enforce the right to discharge rain-water on to the defen- y 20090 

=] © Pershad, 
dant’s land in respect of a house which had not been in 
existence for several years, and it was held that the 
destruction of the house and the discontinuance of enjoyment 
clearly shewed an intention on the part of the plaintiff to 





1 (1867) L. R., 2 Ch. App., 478. 4 (1866) 1 Agra H. C. R. N. W.P., 
2 (1895) 2 Ch.. 827. 196. 
$ (1902) 86 L. T., 41. 
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permanently abandon the easement, and the suit must therefore 
fail. 

In Huree Doss Nundee v. Judoonath Dutt! the plaintiff 
failed to establish the existence of a right of way to a tank, 
by reason of the fact that the house in respect of which the 
casement was claimed had remained unoccupied for six years, 
and it was thought that this was sufficient to shew an 
intention to abandon a right which in its nature was one that 
could only be preserved by constant use. 

Chunder Kant Chowdhry v. Nund Lall Chowdhry 2 shews that 
every case must be decided on its special circumstances, and 
that non-user may be accepted as evidence of abandonment. 

Raj Beharee Roy v. Tara Persad Roy? recognises the 
proposition to be found in all the English authorities that 
abandonment is a question of fact to be determined upon the 
particular circumstances of each case, and that non-user when 
accompamed by acts shewing an intention to abandon, is fatal 
to the resumption of an easement and need not extend over 
any definite period of time. 

It is established by some of the authorities above cited that 
a temporary cessation of user or a slight alteration of the 
dominant tenement when not accompanied by circumstances 
shewing a manifest intention to relinquish the easement does 
not of itself amount to an abandonment.4 

So, too, a cessation of user by agreement with the servient 
owner, m the absence of other cireumstances shewing an 
intention to abandon, is not an abandonment.” Thus, a parol 
agreement for the substitution of a new way for an old pre- 
seriptive one, and a consequent, discontinuance of the old way, 
are facts by themsclves insufficient to prove an abandonment.® 

But where with the consent of the dominant, owner a new 
way 18 substituted for a pre-existing one, and the cessation of 
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5 Curr v. Foster (1842), 61 R. R. at 
p. 3243 3Q. B. at p. 585, per Patteson, 


1 (1870) 141 9.gRe 79. 
2 (1871) 16 W. Wt, 277. 


7 °(/878) 20 Wy. he, Iss. 

3 Bower v. Hill; Cook v. Mayor and 
Corporation of Bath ; Crossley v. Light- 
owler, ubi aup. 


da; Lovell v. Smith (1857), 3 0. B. N. S., 
120: Maulville v. Fallon (1872), I. R.. 
0 Icq., 458. 

6 Lovelt v. Smith, ubi sup. 
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user as regards tho original casement 1s accompanied by acts 
shewing a clear intention to abandon, the original easement 
cannot be resumed.! 

Further, non-user attributable to some cause over which Effect of non- 
the dominant owner has no control cannot be made a ground User stow 
of abandonment. Thus, the excessive dryness of seasons major. 
causing a discontinuance of an easement in water, or a succes- 
sion of ramy seasons causing the non-user of a right of way, 
does not cause an extinguishment of the right.* 

An abandonment of part of a right of way is not Partial 
necessarily an abandonment, of the whole. eee 

And when a continuous way is exercised over more than one Continuous 
servient tenement, non-user amounting to abandonment in YY 
respect of one servient tenement does not operate to extinguish 
the right in respect of the other or others, as the way must be 
regarded as two or more independent ways4; and when a 
way over an intermediate tenement is of no immediate use 
because the way over a further tenement has not been acquired, 
the right over the first tenement is not thereby lost.5 


(b) Under the Indian Kasements Act. 


The provisions of the Indian Easements Act relating to the 
abandonment of affirmative or discontinuous easements are to 
be found in section 38, Expl. I (b), ill. (e) and Expl. If, and 





4 Mulville v. Fallon, ubi sup. Chuckcrbutty (1864), 1 W. R., 217; 

2 Hall v. Swift (1838), 6 Scott, 167;  Oomur Shah v. Ramzan AU (1868), 10 
4 Bing. N. C, 381; 44 R. R., 728. W. R., 363; Mokoondonath Bhadoory 
A similar principle has been applied in v. Shib Chunder Bhadoory (1874), 22 


India in a ease where non-user for a W. R., 3025 Sheik Mahomed Ansar v. 
series of yeats of an easement aque 


Sheik Sefatoolla (1874), 22 W. R., 3103 
ducende was due either to the refusal Noylash Chander Ghose v. Sonatun 
of Government to sell the water orto Chang Baroie (1881), I. L. R., 7 Cal., 
the absence of water im the source of irri- 


Hoses Catal. KR. 280. 
gation, see Tiruvenkatachar v. Desika- 3 James v. Stevenson (1893), App. 
char (1908), I. L. R., 31, Mad., 532. 


Cas., 162; Young v. Star Omnibus Co., 
Note the analogous rulo in Indian cases 
that interruption during the prescrip- 
tivo period in the user of a right which 
is limited in its exercise to a certain 
period or season of the year is not fatal 
to the aeqnisition of the right, see 
Ramsoonder Dural v, Woomakunt 


Ltd. (1902), 86 L. T., 41. 

4 See the judgment of Rigby, L.T., in 
Midland Ry. Co, v. Gribble (1905), 2 
Ch., 827, and I. 5. Act, s. 47, last paru., 
illustration, App. VII. 

5 Midland Ry. Co, v. Gribble, ubi sup. 
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the whole of section 47! (except the first paragraph, which 
deals with continuous easements). 

Under Explanation I (b) of section 38 an easement is 
impliedly released where any permanent alteration is made 
in the dominant tenement of such a nature as to shew that 
the dominant owner intended to cease to enjoy the easement 
in future? 

This provision is in accordance with the general law as 
above considered. 

Under Explanation II of the same section mere non-user 
of an easement is not an imphied release within the meaning 
of this section. Presumably, this provision is intended to 
carry out the general doctrine that non-user by itself, unac- 
companied by other circumstances, cannot raise a presumption 
of abandonment.’ 

But by section 47, which provides that a discontinuous 
easement is extmguished when it has not been enjoyed as 
such for an unbroken period of twenty years, such period to 
be reckoned from the day on which it was last enjoyed by any 
person as dominant owner, the Indian legislature has availed 
itself of the analogy suggested in Moore v. Rawson, and adopted 
2 fixed rule,5 rejecting the later principle of the gencral: law 
under which, as already explained, intention 1s made the sole 
basis of abandonment without reference to any definite period 
of non-uscr.® 

sy paragraph 4 of section 47 of the Indian Easements 
Act it is provided that if, in the case of a discontinuous ease- 
ment, the domimant owner, within such period, registers under 
the Indian Registration Act, ITT of 1877,7 a declaration of hig 
intention to retam such casement, it shall not be extinguished 
until a period of twenty years has elapsed from the date of 
the registration. 


a ee ee ee 


Dec., Part V, p. 470: 


1 See App. VIT, for the exaet test. 
2 See ill. (e) to the section, App. VIH. ® Supra, 11 (a), Under the General 
3 Supra, IE (a), Under the General Law. 
Law. 7 This Act has been repealed and 
t (1824) 38 B.& Cratp. 339; 27R.R. replaced by the Indian Registration 
wt p. 38I, Act, NVI of 1908, l 


® See Gazette of India (1880), July to 


Under paragraph 5 of the same section, the enjoyment of 
a lnnited casement during the same period m any way or for 
any purpose beyond its limits will not prevent its extinction 
under the section.! 

By paragraph 6 the circumstance that, durmg the said 
period, no one was in possession of the servient tenement, or 
that the easement could not be cnjoyed, or that a right acces. 
sory thereto was enjoyed, or that the dominant owner was not 
aware of its existence, or that he enjoyed it in ignorance of 
his right to do so, does not prevent its extinction under the 
section. 

But an easement is not extinguished under the section—- 

(a) Where the cessation is in pursuance of a contract 
between the dominant and servient owners 2 ; 

(b) Where the dominant tenement is held in co-ownership 
and one of the co-owners enjoys the easements 
within the said period of twenty years ; 

(c) Or where the easement is a necessary casement. 

Where several tenements are respectively subject to rights 
of way for the benefit of a single tenement, and the ways are 
continuous, such rights shail, for the purposes of the section, 
be deemed to be a single easement.4 


D.—Extinction by Forfeiture. 
I, Under the General Lat. 


This method of extinction is founded on the gencral prin- General con- 
l i ae: 
ciple that the burthen on the servient tenement may not be “Hes o 


1 Obviously sueh changed enjoy- 
ment might shew an intention to 
abandon, and at the end of the twenty 
years a fresh easement of a different 
eharacter might be acquired. 

2 Query whether this provision is in- 
tended to be exhaustive. Presumably, 
the contract here meant is a contract 
under which the cessation of user is not 
accompanied by circumstances shewing 
an intention to abandon, see supra, 


ee. 





If (a), Under the General Law. 

l See Cling. Na l art I (2). 

t The word ‘‘ continuous ”’ as used 
here is evidently not meant. to express 
the legal phrase as applied to case- 
ments, but to mean, “ physically eon- 
tinuous,” see the illustration to the 
section, App. VII; and supra, the 
general law under I! fa;, * Con- 
tinuous way.” 


36 


Excessive 
user, cffect of. 
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inercased by anything done by the owner of the dominant 
tenement. 

The question here is not one so much of cessation of 
enjoyment, as m the case of an abandonment, as one of 
additional, cr otherwise changed, user and its effect upon the 
existence of the easement. 

The subject may conveniently be treated m relation to the 
two principal classes of easements, affirmative and negative. 

As regards the former class, which depend for their enjoy- 
ment on a repetition of some particular act or acts of the 
dominant owner upon the servient tenement, the inquiry will 
be limited to the effect of an extended user merely,! but as 
regards the latter class, which depend for their enjoyment on 
a permanent arrangement of the dominant tenement, it will 
be necessary to consider not only the effect of an eatended, 
or otherwise changed, user in reference to the class generally, 
but also the effect of a diminished uscr in special reference 
to easements of light. 


(a) In relation to Affirmative or Discontinuous Kasements. 


With regard to affirmative or discontinuous easements, 
such as, for example, casements of way and casements to take 
water, an excessive user, being casily ascertainable, does not 
of itself affect the pre-existing casement.” 

Thus, where a man having a right of foot-way along a 
road uses if as a carriage-way, such cxeessive user does not 
destroy the right of foot-way, as the two kmds of user are dis- 
tinguishable and separable, and whilst it renders the owner 
of the right of foot-way lable m trespass, it does not prevent 
him from maintaining an action for the disturbance of Ins 
right.3 

bo, too, the user of a right of way for the purpose of giving 
access to land to which the casement is not appurtenant does 


- a — pronun ew m re cere — 








———— ————— ees 


The clfect on an attentive tase- question of abandonment, supra, C, 11. 
ment of a change in Che character of ? See Galo on Basements, 9th lsd., 
(he dominant tenciment hasalready been op. tol. 


cohvidercd in connection with the 3 bid, 
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hot of itself destroy the easement, bub gives the servient 
owner a right by declaration or otherwise to have the exercise 
of the easement confined within its legal linuts.! 


(b) In relation to Neyative or Continuous Musements. 

The general principle upon which the forfeiture of neva- 
tive or continuous easements proceeds is that by a permanent 
alteration of the dominant tenement an additional and illegal 
burthen has been thrown on the servient tenement. 

In the application of this gencral principle most of tho 
difficulties, and by far the greater number of cases, have 
occurred in connection with easements of light, and it is, 
therefore, thought convenient to take tlis particular class of 
negative easements first, and, after summarising the prin- 
ciples applicable to their loss by forfeiture, as such principles 
how appear to be established by judicial authority, to examine 
the decisions themselves. 


(1) lvasements of Light and Air. 


Under the general law, the question as to how far an Principles 
alteration of a building will affect an casement of light A 


appurtenant thercto is one of considerable complexity and easements of 
oand li i f ie A teod light and air 
epends on a diversity of considerations arising out of the py forfeiture 


particular method and purpose of the alteration. 

The following propositions may be collected from the 
English and Indian decisions :—- 

First, the pulling down of the dominant building and the 
erection of a new building in its place does not of itself cause 
a forfeiture of the easement, or a loss of the growing right ; 
the material question in each case being whether, after the 
alteration, the building or ancient lights retain their substantial 
identity.? 


—- eee = — -—— — eS = —ae 


1 Harris v. Flower & Son (1905), 91 Muhro (1892), 1 Cli, 611; Caspersz v 
L. T., 816. Raj Kumar (1895), 3 Cal, W. N., 25; 
2 Curriers’ Co. v. Corbett (1865), 2 Smith v. Daxter (1900), 2 Ch.. 138; 
Dr. & Sm. 355; Fowlers v. Walker Colls v. Home and Colonial Stores, Ltd. 
(1881), 51 L. J. Ch., 443; Pendarves v. (1904), App. Cas., 179 (202) = Ankerson 





Secondly, if such substantial identity is retamed neither a 
setting back of the old wall,! nor a setting forward of 1t,? nor 
an alteration in the plane of the old wall or aperture,3 nor an 
enlargement of the old aperture,4 nor the opening of a new 
aperture by the side of, or at a different angle to, the old 
aperture,® will destroy the pre-existing casement. 

Thirdly, if such substantial identity is retamed, the caso- 
ment is not lost or varied by any change in the use which 
is made of the internal chambers of the building or by any 
alteration which may be made in the internal structure of it.6 

Fourthly, if the alteration 1s such as matenally to affect 
the substance of the building, and thereby to inerease the 
quantity of light required by the dominant tenement, the 
easement cannot be made use of for the extended purposes 
of the new building.? 

Iifthly, although there is no legal inference that the 
owner of the dominant tenement merely by rebuilding does 
not intend to retain his former right to light, yet the altera- 
tion of the dominant tenement may be such as to throw 
on the owner thereof the burthen of shewmg that the building 
or the ancient lights have not lost their substantial identity, 





v. Connelly (1907), 1 Ch, 678 (682); (1877), 6 Ch. D., 757; Barnes v. Loach 3 


Andrews v. Waite (1907), 2 Ch., 500. 
Thus, a reconstruction which, wholly 
or substantially, destroys the identity 
of the dominant buildiug causes au 
forfeiture of the easement, Hutehinson 
v. Copestake (1861), 9 U. B. N. S., 863 
(reconcilable iun this respect with 
Fapling v. Jones (1865), 11 IF. L. C., 
290, see Newson v. Pender (L584), 27 
Ch. D, at pp. 55, 56, 60, 61); Pendarves 
v. Munro (1592), 1 Ch., 611; Colls v. 
Home and Colonial Stores, Ltd. (1901), 
App. Cas., 179 (202); alakerson v. 
Connelly (1907), 1 Ch., 678 (681). 

1 Varnes v, Loach (1879), 4Q. B. D., 
191; Dullers ve Dickinson (1885), 29 
CH. D., 155. 

2 Neott v. Pape (1886), 31 Ch. D., 
ODi; Andrews v. Wete, ubi stp. 

3 National l'rovinciul Plate Glass In- 
surance Co. v. Prudential Assurance Co. 


Bullers v. Diekinson ; Scott v. Pape; 
Andrews v. Waite, ubi sup. 

4 Fast India Co. v. Vincent (1740), 
2 Atk., 833; Chandler v. Thompson 
(1811), 3 Camp., 80; Newson v. Pender 
(1884), 27 Ch. D., 43; Colls v. Home 
and Colonial Stores, Ltd., ubi sup. at 
Peri 

5 Fast India Co. v. Vincent ; Barnes 
v. Loaek, ubi sup.; Tapling v. Jones 
(1s65), 11 TL L. C, 290. 

® Lultrels case (1738), 4 Rep. Sba ; 
Neclesiastical Commissioners v. Iino 
(ISS0), 14 Ch. Di, 213.5 Scotian e 
(1856), 31 Ch. D., 554, 509; Col vy: 
Home and Colonial Stores, Ltd., ubi sup. 
at po. 202. 

7 Luttrel’s case, ubi sup. s Martin v. 
(foble (1808), 1} Camp., 320; Colls v. 
Home and Colonial Stores, Ltd., ubi sup. 
wb pp. 202, 211. 


and, for this purpose, it 1s expedient that a satisfactory record 
of the relative size and position of the old apertures should 
have been kept.! 

Siathly, if by a permanent alteration of the dominant 
tenement the ancient lights be materially diminished, such 
diminution will now (under the general law) merease the 
burthen on the servient tenement, and the servient owner 
will be entitled to obstruct the remnant of ancient light 
provided that such obstruction would not have amounted to 
a nuisance before the alteration. 

It is proposed to examine respectively in chronological 
order the English and Indian authorities supporting the fore- 
going propositions. | 

In Luttrel’s case 3 it was said: “So if a man has an old English 
“window in his hall, and afterwards he converts the hall ¢¢iste"* 
“into a parlour or any other use, yet it is not lawful for his ae ae 
‘neighbour to stop it, for he shall prescribe to have the light 
‘in such part of his house.” 

In Fast India Company v. Vincent* Lord Chancellor Kast India 

Hardwicke said: ‘ If I should give an opinion that lengthening ra i 
“of windows, or making more lights in the old wall than 
“there were formerly, would vary the rights of persons, 
“it might create innumerable disputes in populous cities, 
“ especially in London, and therefore I do not give an absolute 
“opinion, but I should rather think it does not vary tho 
“night.” 

In Martin v. Goble,®> which was an action for obstructing Martin v. 
lights, an ancient malthouse had been converted into oe 
workhouse, and it was held that the new building was not 
entitled to more light than was necessary for the purposes of 
a malthouse. 





! Fowlers v. Walker ; Newson v. Pen- and of subsequent obstruction on 
der; Scott v., Pape; Pendarves v. another adjoining property, see W. H. 
Munro; Smith v. Barter, ubi sup. Bailey & Son., Ltd. v. Holborn and 

2 Ankerson v. Connelly (1907), 1 Ch., Frascati, Ltd. (1914), 1 Ch. 5938, 602. 
678. This principle has also been 3 (1738) 4 Rep. Sba. 
apphed to a case of abandonment by 4 (1740) 2 Atk., 83. 
agreement with the servient owner in 2 (1308) l Camp., 320. 


an abstraction of light by the latter 


Chandler v. 
Thompson. 
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M‘Donald, C.B., said: “The honse was entitled to the 
“ degree of light necessary for a malthouse, not for a 
“ dwelling-house; the converting it from the one into the 
‘ other could not affect the rights of the owners of the adjoining 
‘“oround. No man could, by any act of lis own, suddenly 
“impose a new restriction on his neighbour.” 

‘This house had for twenty years enjoyed light sufficient 
“for a malthonse ; and up to this extent, and no further, the 
‘plaintiffs could still require that light should be admitted 
vOut 

Chandler v. Thompson? was an action on the case for 
stopping up a window in the plaintiffs dwelling-house. Tt 
appeared that about three years before action the plaintiff 
considerably enlarged an ancient window m his dwelling- 
house, both m height and width, and put in a sash frame 
instead of a leaded casement. The defendant, who was the 
adjoming owner, then erected the building complained of, 
which completely obstructed several inches of the space 
occupied by the old window, but still admitted more light to 
pass through the new window than the plamtiff had enjoyed 
before the alteration. 

It was contended that as the plaintiff was only entitled 
to so much light as he had appropriated by twenty years’ 
enjoyment, he could not complam of the existing obstruction 
which still left him more light than he had enjoyed before 
the alteration, but it was decided that the whole of the space 
occupied by the old window was privileged; that it was 
actionable to prevent the light and air from passing through 
the window, as it had formerly done; and that though so 
much of the new window which constituted the enlargement 
might be lawfully obstructed, the plaintiff was entitled to the 





2 This language has been the subject alteration affected the substance of the 
of much ceritieisin, and, at first sight, — building and that Che purpose for which 
appears CO havo a wider scope than was oa building muy be used cannot enlurge 
Intended, Dut, as pointed out in Colle the cusement, and so tirow un increased 
v. Home und Colonial Stores, Ltd. (1901), burthen ou the servient fenement. 
App. (ib, (79, 202, 211, ib may he “('stl) 3 Camp., S0. 
supportel on the ground that the 
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free admission of light and air through the remainder of the 
window, without reference to what he might derive from other 
sources. ! 

In Blanchard v. Bridges 2 it was decided that the extent of Blanchard v. 
the required right must be measured by the enjoyment of it eee 
in reference to the size and position of the aperture through 
which it has been received, and that any change in the 
dimensions or position of the old aperture would extinguish 
the right. 

This case, decided under the old law before the Prescription 
Act, is clearly at variance with Tapling v. Jones and the 
later decisions ? which have put the law on quite a different 
footing.4 

In Curriers’ Company v. Corbett ® it was laid down that, Carriers’ Co, 
where a house having ancient lights is burnt or pulled down aati 
and rebuilt, the question whether the pre-existing casement 
attaches to the new windows is to be determined by inquiring 
whether the effect of the alteration is to impose on the 
servient tenement a burthen either substantially additional 
to, or substantially different from, the burthen to which it was 
subjected when the old house existed. 

Tapling v. Jones 6 is a very important and instructive case Tapling v. 
and has already been considered in reference to the extent La 
of the servient owner’s right to obstruct an excessive or changed 
user of an casement of hight.” 

In connection with the present subject, the material facts 
of the case were that the plaintiff had made extensive altera- 
tions in his house, and in so doing had opened new, and had 
enlarged old, windows. To this the defendant had replied by 
erecting a permanent building on his own land so near to the 
house of the plaintiff as to obstruct not only the new windows, 


1 This case though considered to be 4 See the comments of North, J., in 
overruled by Renshaw v. Bean (1852), Scott v. Pape (1886), 31 Ch, D. at p. 561, 
18 Q. B., 112, was reinstated by Tapling and of Bowen, L.J., in the same case at 
v. Jones (1865), 11 HB. L. C., 290, which p. 573. 
overruled Renshaw v. Bean. (1865) 2 Dr. & Sm., 355. 

2 (1835) 4 Ad. & 12., 176. (1365) 11 H. l. C., 290. 

3 See infra. See Chap. VII, Part I, A. 
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‘but also the old. Subsequently the plaintiff having caused 


the altered windows to be restored to their original condition, 
and the spaces occupied by the new windows to be filled up 
with brickwork, had called on the defendant to pull down his 
building, which the defendant having failed to do, an action 
was brought for the obstruction of lights. 

At the trial a verdict was taken for the plaintiff, subject to 
a special case which was afterwards argued before the Court 
of Common Pleas.) The majority of the Court having 
eventually found in favour of the plaintiff, the case was taken 
in error to the Exchequer Chamber.2 Here, also, there was 
a difference of opinion amongst the judges, but by a con- 
siderable majority the judgment given for the plaintiff below 
was affirmed. 

The case was then taken in error to the House of Lords 
with the result that the judgment of the Exchequer Chamber 
was affirmed, but on different grounds from those on which it 
proceeded. 

By the decision of the.House of Lords it is finally settled 
(overruling Renshaw v. Bean? and Hutchinson v. Copestake 4) 
that an easement of light is not lost by any attempt to extend 
the user of it beyond its original limits, which is in itself an 
immocent and not a wrongful act, and that the remedy of the 
servicnt owner is to obstruct the extension on the servient 
tenement, provided he can do so without obstructing the 
ancient light. 

Thus, the opening of a new window, or the enlargement of 
an old window, will not destroy the pre-existing easement im 
respect of the old window, nor will it give a new right to 


1 (1862) TC. E. Nyse 33. without obstructing the old, he may 
* (182) 12 C a N: S, 26. obstruct the old. But query whether 
3 (1852) 15 Q. 112. on n true construction, Hutchinson v. 
4 (1860) 8 C 4 N. Sa 102; (1861) Copestake is really nt variance with 


oC. NS $63, These eases decided Tapling v, Jones, see the judgments of 
that if the owner of anciont lights opens the Court of Appeal in Newson v. 
new windows in such a position that an Pender (1884), 27 Ch. D., 43, 55, 56, 60, 
adjoining  proprictor cannot con- öl, and supra, p. 478, nnd further 
vemently obstruct the new windows infra, p. 573. 
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obstruct the old window or revive an old right of obstruction 
which existed before the window became an ancient one. 

Lord Westbury, after observing that the right to ancient 
lights now depends on positive enactment (2 & 3 Will. 4, 
c. 71),! and so does not require, and ought not to be rested 
on, any prescription or fiction of a license, continues as 
follows 2 :— 

“Tt must also be observed, that after an enjoyment of 
“access of light for twenty years without interruption, 
“the right is declared by the statute to be absolute and 
“ indefeasible,? and it would seem therefore that it cannot 
“be lost or defeated by a subsequent temporary intermis- 
‘sion of enjoyment, not amounting to abandonment. Morc- 
“over, this absolute and indefeasible right, which is the 
‘“ereation of the statute, is not subjected to any condition 
“or qualification ; nor is it made lable to be affected or pre- 
“judiced by any attempt to extend the access or use of light 
“beyond that which, having been enjoyed uninterruptedly 
“during the required period, is declared to be not hable to 
“ be defeated.” 

Later on, he says 4: “ Suppose then that the owner of a 
“ dwelling-house with such a window, that is, with an absolute 
“and indefeasible right to a certain access of hght, opens two 
‘ other windows, one on each side of the old window, does the 
‘“indefeasible right become thereby defeasible? By opening 
“the new window he does no injury or wrong in the eye of 
“the law to his neighbour, who is at liberty to build up 
“against them, so far as he possesses the right of so building 
“on his land; but it must be remembered that he possesses 
“no right of building so as to obstruct the ancient window ; 











1 The English Prescription Act, to 3 But as to when a title is acquired 
which the Indian Limitation Acts and under the Act, see Colls v. Home and 
Indian Easements Act correspond, see Colonial Stores, Ltd. (1904), App. Cas., 
Chap. VII, Parts II and III. But 179, 189, 190; Hyman v. Van der 
these Acts are not exclusive or pro- Bergh (1908), 1 Ch, 167; and Chap. 
hibitive of the common law method of VII, Part I, B. 
acquisition by immemorial user, Ibid. fl Hy Jeg CL ae. SO 

2 11 H. L, C. at p. 304. 
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“for to that extent his right of building was gone by the 
“ indefeasible right which the statute has conferred.” 

The judgment of Lord Cranworth is based on similar 
reasoning.!l 

Lord Chelmsford, in his luminous judgment, says 2—- 

“The owner of the privileged window does nothing un- 
“lawful if he enlarges it, or if he makes a new window in a 
different situation. The adjoining owner is at liberty to 
build upon his own ground so as to obstruct the addition to 
the old window, or to shut out the new one ; but he does not 
regain his former right of obstructing the old window which 
he had lost by acquiescence, nor does the owner of the old 
window lose his former absolute and mdefeasible right to it, 
which he had gained by length of user. The right continues 
uninterruptedly until some nnequivocal act of intentional 
abandonment is done by the person who has aequired it, 
which will remit the adjoming owner to the unrestricted 
use of his own premises.” 

In dealing with the contention of the appellant's Counsel 
that the alteration of the dominant tenement had destroyed 
the previously acquired right to light and air in respect of 
an unaltered window, he says 3— 

“ As to this, they contended that the alteration of the 
* windows below, and the addition of the windows above, so 
“changed the character of the previously acquired right to 
“light and air as entirely to destroy it. But it is not easy to 
“comprehend how this effect can be produced by acts wholly 
“unconnected with an ancient window which the owner has 
“carefully retained in its original state.” 

In dealing with the effect of the altered windows on such 
windows themselves, he says +— 

“As to these, they contended that the owner of ancient 
“windows is bound to keep himself within the original 
‘dimensions, and that if he changes or enlarges them in any 


Pol. L. Ch app. 3083315. 3 Jbid. ut p. 319. 
* [GRE at p SIR. fim al p. 320. 
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‘way, although he retains the old openings in whole or in 
“part, he must either be taken to have relinquished his right 
‘or to have lost it. But upon what principle can it be said 
“that a person by endeavouring to extend a right must be 
“held to have abandoned it, when, so far from manifesting any 
“such intention, he evinces his determination to retain it, 
“and to acquire something beyond it? If under such cir- 
“ cumstances abandonment of the right cannot be assumed, as 
‘little can it be said that it is a cause of forfeiture.” 

The National Provincial Plate Glass Insurance Company V. National Pro- 
The Prudential Assurance Company! is an authority for the ee 
proposition that a change in the plane of old windows cannot surance ge 
affect a right to light previously acquired in respect of such M : 
windows. 

In that case Irv, J., said 2: ‘ But then it is said that the 

“case of Blanchard v. Bridges 3 is an authority for the proposi- 
“tion that a change in the plane of the window puts an end 
“to the right under the statute, although a change of the 
‘aperture by expansion in the same plane would not put an 
“end to that right. Now, such a conclusion seems to me one 
“to which the Courts ought not to come, if they can help it. 
“I amat a loss to see why putting back a window which has 
“enjoyed light for twenty years, supposing the planes of the 
“windows to he parallel, should effect an absolute surrender 
‘of the right which but for the putting back would have 
“existed. Such a conclusion seems to me to have no reason 
‘or common-sense to support it. And if putting back in a 
“parallel plane will not work a forfeiture of the right, why 
“does putting back the front at an angle with the original 
‘plane do so? I confess that I see no reason for the pro- 
position.” | 

In Burnes v. Loach 4 it was decided that the old easement of Barnes v 
light was not destroyed either by the setting back of the walls “°“* 
of some cottages in which new windows were opened of the 


1 (1877) 6 Ch. D., 757: supra. 
* Ibid. at p. 766. 4 (1879) 4 Q. B. D., 494. 
3 (1835) 4 Ad. & E., 176, and see 
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same size and in the same relative positions as the old windows 
but in a different plane, or by the opening of a window in a 
new wall built at a different angle to an old window which 
had been left unchanged. 

In Fowlers v. Walker! three cottages containing ancient 
lights were pulled down and a large warehouse was built on 
their site containing three large windows. No reliable evidence 
had been preserved as to the positions of the ancient windows, 
though it was admitted that small portions of the new windows 
might occupy portions of the space through which light had 
been adimitted to the cottages. It was held (affirming Bacon, 
V.C.) that it lay on the party claiming the easement to produce 
satisfactory evidence as to the position of the ancient lights, 
and that, as he had failed to do so, the easement could not be 
maintained in respect of the new windows. 

In Newson v. Pender? a building containing ancient 
windows had been pulled down by the plaintiffs and a larger 
building erected in its place. Photographs had been taken of 
the old building before it was pulled down as well as of the 
new building, from which it appeared that some of the new 
windows occupied substantially the same positions as the old 
windows, but others covered only a part of the spaces occupied 
by the old windows and extended considerably beyond them 
on one side or the other. The defendants having commenced 
building operations on the opposite side of the street, the 
plaintiffs moved for and obtained an injunction till the hearing 
restraining the completion of the building on the ground that 
such building if completed would shut out the hght from the 
plamtiffs’ windows. 

Bacon, V.C., having granted an interim injunction, it was 
contended on appeal, as it had been at the original hearing, 
that the alteration of the plaintiffs’ building amounted to a 
forfeiture of the old right, and that they were not entitled to 
protection for any of the new windows. 

On the materials before them, and having regard to the 
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intention to preserve the ancient lights shewn by the record 
kept of the relative positions of the old and the new windows 
and to the substantial coincidence of some of the new windows 
with the old, and in the view that the balance of convenience 
was in favour of granting an injunction rather than allowing ~- 
the defendants to complete their building with an undertaking 

to pull it down if required to do so, the Appeal Court continued 
the injunction.! 

In Bullers v. Dickinson? a house which had an ancient Bullers v. 
window in the front room on the ground floor was rebuilt 2%" 
and the front wall which had formerly projected from 
four to seven feet beyond the general building lme was set 
back into that line; and in the new front wall a window 
was opened, the position of which substantially coincided with 
the position of the ancient window in the original front wall. 

It was decided that the right to the ancient light had not 
been lost. 

Next comes the important case of Scott v. Pape,® which Scoit v. Pupe. 
extends the doctrine laid down in Tapling v. Jones,# and in 
which the main decision, so far as it relates to the forfeiture 
of an easement of light by alteration of buildings, has not 
been affected by the recent decision of the House of Lords in 
the case of Colls v. Home and Colonial Stores, Lamited.® 

In Scott v. Pape the plaintiff was originally the owner of a 
building having ancient lights in its east wall. 


1 It was questioned whether on a 
true construction of Hutchinson v. 
Copestake (1861), 9 C. B. N. S., 863, 
that case was really at variance with 
Tapling v. Jones, ubi sup., since all 
that Tapling v. Jones decided was that 
beeause a new light had been added 
there could be no obstruction of 
windows in respect of which the old 
easement remained, whereas the de- 
cision in Hutchinson v. Copestake, ubi 
sup., proceeded on the ground that as 


there was no windew in the new 
building ceincident with the old 


windows there was no light in the new 
building which could he considered as 


a continuation of any ancient light, 
see 27 Ch. D., 55, 56, 60, 61, and 
supra, pp. 478, 568. 

2 (1885) 29 Ch. D., 155. 

#1886) 31 Ch. D., 55: 

4 (1865) 11 H. L. C., 290, and sce 
supra. 

5 (1904) App. Cas., 179, see Andrews 
v. Waite (1907), 2 Ch., 500. The de- 
cision in Colls’ case merely displaces 
the views expressed in Scott v. Pape 
and some of the earlier cases as to the 
nature and extent of an easement of 
light and the construction of the 
Prescription Act in relation thereto, 
sce Chap. TIT, Part I. 
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This building the plaintiff pulled down and on its site 
erected a new building of greater elevation and lighted by 
larger and more numerous windows. 

The east wall had been advanced by varying distances, the 
effect of which was slightly to alter the plane of the new 
windows. 

No formal record was preserved of the exact positions or 
dimensions of the old windows, but on a reference made for 
the purpose, it was found that six of the new windows coincided 
substantially with three of the ancient windows. 

At the hearing, the plaintiff’s case for relief was limited to 
these windows to which the access of light had been obstructed 
by the defendant’s building opérations, and an injunction was 
granted accordingly. 

It was held on appeal (affirming the decision of North, J.) 
that the plaintiffs right to light in respect of these windows 
had not been lost either by the moving forward of the wall 
or by the alteration, such as 1t had been, of the windows. 

Although since Colls’ case! it is erroneous to speak of an 
easement of light as constituting a sort of proprietory right in 
the hight itself, or, in reference to the extent of the casement, 
to use such expressions as a ‘cone of light” or “ specific 
quantity of light,” 2 as though the casement were a right to a 
fixed amount of light ascertainable by metes and bounds, or 
to regard the casement as conferring any greater right than 
that the obstruction of it shall not amount to a nuisance, 
the broad principle established by Scott v. Pape that, provided 
the ancient lights retain their substantial identity, mere 
structural identity is numaterial and an alteration in the size 
or position or plane of the old windows, or in the use which 
is made of the dominant building, will not destroy the ease- 
ment, has not been controverted by any of the later decisions. 

And as the material questioun in all cases of the obstrue- 
tion of apertures in reconstructed buildings is still the 





1 (1004) App. Cas. 179, 182, 18, judgments of Colton and Bowen, ledd., 
200, in Scolt v. Pape, ubi sup. 
2 Sec these expressions used in the 


identity of the hght,! the obvious advantage to the owner of 
the dominant tenement of preserving satisfactory cvidence as 
to position of the old apertures is clearly demonstrated im 
Scott v. Pape. 

“Jt may be that in some cases, even although there is not 
“such an alteration as would deprive the plaintiff of his 
“right, he may by other means have precluded hinself from 
“insisting on it, because he may have so altered his building, 
or be so wanting in evidence as to what the position of the 
‘old window was, that though he may be actually enjoying 
a portion of the old light, he cannot shew it, and so by a 
‘mere defect of evidence he will be unable to enforce such 
“a right as he has.” ? 

And, upon this subject, Fry, L.J., says 3: “ Again, it may 
well be that the alteration of a building may put an end 
to the plaintiff's right in this way, that it has become 
unpossible for him to prove that the access of light he is 
claiming is the same as that which existed to the old 
“window. Whenever such a difficulty of proof arises in the 
plaintiffs case by reason of his change in the building, then 
undoubtedly his nght may be lost by the change which he 
has himself caused.” 

“ But where the new building does use the same light, 
avails itself of the same access of light as the old, where 
“there lias been no Intention of abandonment, and where 
“there has been no loss of evidence and no incapacity to 
“prove the identity of the old light and that which has 
“ been interfered with, all of which circumstances in my 
“judgment occur in the present case, then I see nothing in 
“the statute to deprive the owner of the new building of the 
“right to the access of light which existed in the old 
“ building.” 


ln Greenwood v. Hornsey 4 the defendant had altered the Ce v. 
Ornsey. 


é< 


éé 


1 See Andrews v. Waite, ubi sup, Bowen, L.J., ibid. at p. 574. 
and infra. 3 Ibid, at p. 576. 

2 Per Cotton, L.J., 31 Ch. D. at + (1886) 33 Ch. D., 471; 55 L. T., 135. 
p. 570. See also the observations of 


Pendarves v. 
Munro. 


Smith v. 
Baxter. 


dominant tenement by removing his old building con- 
taining ancient windows and substitutmg a new building in 
which the windows were so arranged as to preserve the light 
which had been enjoyed in respect of the old windows, The 
new building was rather higher than the old, and its front 
was advanced about two feet beyond the line occupied by the 
front of the old building. 

It was held on the authority of Scott v. Pape? that the 
plaintiff was entitled to an injunction restraming the defendant 
from building in such a way as to obstruct the access of light 
and air to the new windows. 

In Pendarves v. Munro,? where a new building had been 
erected on the site of an ancient building, it was decided on 
facts very similar to those in Fowlers v. Walker,’ that by 
reason of the failure to keep any plan or other evidence 
necessary to shew the substantial identity of the new windows 
with the old, the plaintiffs were not entitled to an interlocutory 
injunction restraining the defendant from building so as to 
obstruct the access of light to the plamtiff’s premises. 

In Smith v. Bazter 4 the dominant building had been pulled 
down and rebuilt during the period of acquisition of an casc- 
ment of light under the Prescription Act, but at the date 
of the action more than twenty years had elapsed since the 
original building had been erected. Portions of three windows 
in the new building coincided with substantial portions of 
three of the old windows, and there was a new skylight, the 
arca of which was larger than the combined area of three 
old skylights, but which gave access to substantially the same 
quantity of useful light. Jt was held, in reliance on a passage 
in the judgment of Cotton, L.J., in Seott v. Pape. that the 
growing right in respect of the windows and skylight had 
not been lost by the rebuilding, and that in the cireumstanees 
evidence of the plaintiffs intention to preserve ancient lights 
upon the rebuilding, though admissible, was unnecessary, 


1 hi sup. 4 (1900) 2 Ch., 138. 
* (t892) 1 Ch., 611. 6 Ubi sup, at p. 567. 
3 (1551) GIL. J. Ch., 413, sce supra, 
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in Colls v. Home and Colonial Stores, Limited,! though the Colls v. Home 
mam question for decision was not onc of forfeiture, but the a 
extent of an acquired right to light ; the question of forfeiture 
was incidentally noticed in the judgments of Lords Davey 
and Lindley. 

Lord Davey says*: “T'he casement is for access of light 
“to the building, and if the building retains its substantial 
“identity, or if the ancient lights retain their substantial 
“identity, it does not seem to me to depend on the use which 
‘is made of the chambers in it, or to be varied by any alteration 
“which may be made in the internal structure of it.” 

“ I do not propose to discuss at length the question how 
far a variation in a tenement will destroy an easement 
“appurtenant to it. The law on that subject is as old as 
Luttrel’s case.” 3 

“In the case of Martin v. Goble 4 a malthouse had been 
converted into a workhouse, and it was held that the house 
was entitled to the degree of light necessary for a malthouse, 
“not for a dwelling-house. That case has been the subject 
“of much criticism, and I think that some judges have 
“thought that the language of the Lord Chief Baron had 
a wider scope than it was intended to have. Following the 
‘suggestion of Wood, Y.C.,° it mmay be supported on the 
ground that (to use the language of Luttrel’s case 6) the altera- 
“tion affected the substance and not only the quality of the 
tenement.” 

Lord Lindley says*: “The purpose for which a person 
way desire to usc a particular room or building im future 
does not either enlarge or diminish the easement which he 
has acquired. J£ he chooses in future to use a well-lighted 
‘room or building for a Jumber-room for which little light 1s 
required, he does not lose his right to use the same room or 
building for some other purpose for which more light 1s 
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1 (1904) App. Cas., L79. 5 In Dent v. cluction Murt Co. (1866), 
peta. at p. 202. L. Be, 2 liy., 235. 

3 (1735) 4 Rep., Su. 6 Ubi sup. 

2 (1808) 1 Camp., 320. T (1901) App. Cas. ul p. 211. 
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“required, <dyusley v. Glover! is m accordance with this 
“view. But if a room or building has been so built as to 
“be badly lighted, the owner or occupier cannot by enlarging 
“the windows or altering the purpose for which he uses it 
‘increase the burthen on the servient tenement. Martin v. 
“ Goble,2 where a malthouse was turned into a workhouse, 
“may, I think, be upheld on this principle ; and the observa- 
“tions of Wood, V.C., on Martin v. Goble in Dent v. Auction 
“ Mart Company,® support this view.” 

Ankerson v. Connelly 4 is an interesting and instructive case 
as shewing that since the decision in Colls v. Home and Colonial 
Stores, Limited,® the effect of materially decreasing ancient 
lights is to increase the burthen on the servient tenement, and 
that after such alteration the dominant owner cannot complain 
of any interference with the residue of the ancient lights which 
before the alteration would not, according to the rule in Colls’ 
case, have amounted to a nuisance; and further, that an 
aperture which before the alteration was of no importance, 
will not after the alteration be entitled to protection because it 
has then become important to the new building. 

In the case under notice the defendant had pulled down 
the dominant tenement, consisting of a small house and shed, 
aud rebuilt upon the site and upon some adjoining land a 
muuch larger building. In so doing he destroyed at least 
three-fourths of his ancient hehts. 

The plaintiffs having put up hoardings so as to block up 
the remaining apertures, the defendant pulled them down, and 
the plaintiffs thereupon brought this action against him for 
a declaration that he was not entitled to any casement over 
their laud for light and air in respect of any of the said 
remaining apertures or otherwise. 

Warrington, J., held that the defendant had materially 
increased the burthen on the plaintiffs’ land, and by his own 
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lO Ch, App, 253. * (1901) App. Cas, 179, sce supra, 
2 Ubi sup. pp. WSU, ISI, and Chap. Lil, art 1 
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conduct had precluded himself from maimtainiug an action for 
damages or an Injunction, and that the plaintiffs were entitled 
to the declaration they asked for, onnttmng the words “or 
otherwise.” 1 

This decision was affirmed on the facts by the Court of 
Appeal. 

Cozens-Hardy, M.R., said 2: “ In my view this case really 
“does not involve the very serious and important question of 
“law which Mr. Cave has invited us to deal with. I think 
“that the learned judge, in spite of one or two sentences in 
“ his judgment with which 1 do not quite agree, really intended 
“to decide as a matter of fact that the reconstruction and 
“change in character of the building had so destroyed the 
“ancient lights and the nature of the house to which they 
“ belonged im its original state that the blocking up recently 
“effected by the plaintiffs’ hoardings was not of such a 
“nature as to entitle the defendant to an injunction against 
“the interference with any of his ancient lights.” 

Dealing with the defendant’s contention that notwith- 
standing his blockmg up of the ancient lights from some 
quarters he was still entitled to light froin the remaining 
quarters, the Master of the Rolls points out that before the 
decision in Colls’ case such contention would undoubtedly have 
prevailed, but that siuce that decision it was no longer sufti- 
cient for a plaintiff to say, “ Oh, you are depriving mec of 
“a portion of light, and a portion of light which is so 
‘obviously important to me—because it is the only light 
“which 1 by acts of my own have chosen to leave to mwy 
“ premises—that I am entitled to an injunction.” 

After referring in this connection to Lord Davey’s obser- 
vations in Colls’ case,® and stating the facts as to the original 
condition of the defendant’s prenuses and the effect of the 
rebuilding, the Master of the Rolls coutinues— 
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“ Now, looking ab the old house aud the new structure, 
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I (1006) 2 Ch., SLL. 3 Sece these set out verbatim supra, 
sda) } Ch. at p. 682. Db 


“I feel very great difficulty m saving that there is any sub- 
“stantial identity between the old building and the new which 
will entitle the defendant to the protection of the Court. . . . 
“ Tt seems to me that when the defendant by his own act has 
“ blocked out practically the whole of the light which the 
“room had before. it does almost necessarily and inevitably 
“follow that the obstruction (even the complete obstruction) 
of the small remnant of ight which remained would not by 
“itself have been an actionable wrong in respect of the old 
“light to the premises, and this, I think, is the view which 
“the learned judge really took. J do not imagine for a 
“moment that the learned judge intended to lay down the 
gencral proposition that any alteration by a house owner of 
“part of the lights which light his house, by blocking up 
“a window, or something of that kind, is an abandonment or 
“ destruction of all his rights in respect to the residue of the 
“ ancient lights. No such idea was, I believe, in the learned 
“ judge’s mind, and certainly, in so far as I think this appeal 
“ought to be dismissed, it must not be understood that, 
speaking for myself, I mtend to give any support whatever 
to that view. but, dealing with a case like this, I think 
the learned judge was right in saying that what the defen- 
“dant had done had substantially destroyed all the lights 
“an the house and that it was a case of de munis which 
“was left.” 

In reference to a new heht which had been opened m the 
new building in the place of a small window which before 
the rebuilding had existed m the top of a lean-io shed which 
nowhere else was glazed and had ample beht from the whole 
of its open front, the Master of the Rolls, after indicating that 
since Colls case no action could have been maintained in 
respect of the blocking up the old light m the old shed, 
continues—- 

“What the defendant has done is that he has made a great 
“warehouse, and he has replaced m the position of this old 
“shed window a new Dght which undoubtedly may be of more 
“importance to the new building than the old light was to 
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“the old shed; but there again I am not prepared to say 
“that the learned judge was otherwise than perfectly right 
“in the view which he took, that, when a man having an 
“ out-house or shed with a light which would not be entitled 
“to the protection of the Court as the law now stands chooses 
“to erect upon it a fine house and put a new window in that 
‘ place, he 1s not entitled thus to increase the burden which 
“he has imposed upon his neighbour the owner of the servient 
“ tenement.” 

In Andrews v. Waite,’ prior to the alteration which was Andrews v. 
effected during the period of prescription, light had come to !“! 
the plamtiff's building over the roof of higher buildings at 
an angle, and after the alteration a substantial part of the 
same heht was intercepted by the new apertures which, 
by reason of the old wall having been advanced, were, 
respectively, an extension of, and in a higher plane to, the 
old apertures. 

After the alteration the building remained substantially 
unchanged in character and the light was put to the same use 
as before. 

It was held (folowing Scott v. Pape,? and explaining that 
the main decision in that case upon the question of abandon- 
ment or forfeiture had not been touched by the decision in 
Colls’ case *) that the growing right to light had not been lost, 
since no alteration of a building, which would not involve the 
loss of a right to hght when indefeasibly acquired, will, if 
made during the currency.of the statutory period, prevent the 
acquisition of the right. 

In accordance with the principle underlying all the modern 
decisions since Tapling v. Jones,4 and notably elucidated in 
Scolt v. Pape,® the decision in Andrews v. Waite 6 makes it 
clear that the question now to be determined in all cases 
relating to the forfeiture of either the growing or the 





1 (1907) 2 Ch., 500. pp. 567 et seq. 

a (1886) 31 Ch. D., 554, 5 (1886) 31 Ch. D., 554, see supra, 
3 Ubi sup. pp. 572 ef seq. 
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indefeasible right to light by the alteration of the dominant 
building, is not the identity of the aperture through which 
the light claimed has had access to the dominant building, 
but the identity of the light itself. 

“ I think the real test is identity of hght, and not identity 
“ of aperture or entrance for the light.” ! 

The Indian decisions on the question of forfeiture of 
negative easements hy a permanent alteration of ihe domi- 
nant tenement are scanty, but, with one exception, so far as 
they go, they substantially follow the established English 
principies, which, founded as they are on reason, justice, 
and common-sense, will doubtless continue to receive the 
recognition of the Indian Courts. 

In Kale Dass Banerjee v. Bhoobun Mohun Dass? the 
decision that where a man pulls down a house and builds 
another on the same ground, his right to light and air enjoyed 
in respect of the old house ipso facto disappears, is contrary 
to established principles, and cannot now be relied on.8 

Provabutty Dabee v. Mohendro Lall Bose * deals merely 
with the question of enlargement and the servient owner's 
limited power of obstruction, and follows Tapling v. Jones. 

In Caspersz v. Raj Kumar 6 it is laid down that the pulling 
down of the old honse and the building of a new one does not 
of itself extinenish the easement, and that the real question 
to be determined is whether by reason of the alteration a 
different and greater burthen has been imposed on the servient 
tenement, 


(2) Other Negative IMasements, 


With reference to easements other than easements of light, 
if may be stated as a general proposition that any alteration 
of the dominant tenement which has the effeet of throwing 


te ttt, 


t Per Neville, J., in Andrews v. Waite supra, pe 403, 
(1907), 2 Che at p. 510, 4 (1881) LT. Ra Tal, 453. 
2 (TRR 20°, R TRS. $ tlhe xip. 
1 Se the proposition first above CSUs at Cule W. Nig 
stated and Che enses cited in support, 
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a materially increased burthen on the servient tenement 
will cause a forfeiture of the right. If, on the other hand, 
the alteration of the dominant tenement does not materially 
increase the burthen on the servient tenement, the right is 
not affected. 

In Luttrel’s case’ the plaintiffs contended that the Easements in 
defendants by pulling down their fulling-mills and erecting “*'*" 
erist-mills in their place had destroyed their prescription and 
accordingly had no right to use for their grist-mills the water- 
courses which they had formerly used for their fulling-mills. 
But it was resolved “ that the mill is the substance and thing 
“to be demanded, and the addition of grist, or fulling, are but 
“to shew the quality or nature of the mill, and therefore if 
“the plaintiff had prescribed to have the said watercourse to 
“his mill generally (as he well might), then the case would 
“be without question, that he might alter the mill into what 
“nature of a mill he pleased, provided always that no prejudice 
should thereby arise, either by diverting or stopping of the 
water, as it was before, and it should be intended that the 
grant to have the watercourse was before the building of 
the mills, for nobody will build a mill before he is sure to 
have water, and then the grant of a watercourse being 
generally to his mil, he may alter the quality of the mill 
at his pleasure, as is aforesaid.” 

To the same effect is the decision in Saunders v. Newman,2 Saunders v. 
where it was held that an alteration in the size of a mill. 4°" 
wheel did not cause a forfeiture of the right to the use of 
water for the purposes of a mull, provided such alteration did 
not prejudice the right of the owner of the lower mill, for to 
hold that the owner of a mill was bound to use water in the 
same precise manner or to apply it to the same mill would he 
to stop all improvements in machinery. 

The principle was the same in Thomas v. Thomas.3 There Thomas v, 
the plamtiff, who had the right to have the ram-water drip gnan 
from the roof of his house on to the defendant’s land, raised 
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the wall and increased the projection from which the dripping 
took place. Upon this the defendant erected a wall to pre- 
vent any water dripping on to his land, and an action being 
brought against him for disturbance of the easement, there 
was a verdict in favour of the plaintiff. 

In Hall v. Swift! the plaintiff had the right of enjoyment 
of a certain stream which, flowing from springs rising in the 
defendant’s field, flowed in an underground course or dram to 
a spout in the defendant's hedge whence, after running a few 
yards down a lane, it crossed to the plaintiffs land. 

The plaintiff altered the course of the stream in such a 
way as to make it flow from the spout in the hedge to his land. 

The plaintiff having brought an action for the obstruction 
of the stream on the defendant’s land whereby the supply 
of water to his land had been entirely stopped, it was objected 
by the defendant that the plaintiffs alteration of the course of 
the stream had destroyed his former right. This objection 
was rejected by Tindal, C.J., in the following words: “ I agree, 
“that, if the course of the water had been set out or described 
‘by metes and bounds, a variance between the statement and 
“the proof might have been fatal. But here the right is 
“described generally. If such an objection as this were 
“allowed to prevail, any right, however ancient, might be lost 
“by the most minute alteration in the mode of enjoyment : 
“the making straight a crooked bank or footpath would have 
“this result. No authority has been cited, nor am I aware 
“of any principle of law or conimon-sense upon which such 
“an argument can base itself.” 

As regards easements of support, though it is undoubted 
that the puling down of the dominant tenement and the 
substitution of an entirely different building im its place wall 
result in an extinction of the right of support formerly enjoyed 
in respeet of the old building, there appears to be no authority 
for the conclusion that if the dominant tenement continues to 
stand but is so altered that the origmal limits of the easement 
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are exceeded by an additional weight being imposed on the 
servient tenement, that circumstance of itself will cause an 
extinction of the casement by forfeiture, 

There is, of course, express authority for the proposition 
that if an additional weight 1s imposed for which no right of 
support has been acquired and the injury caused to the 
dominant tenement by excavation or other act on the servient 
tenement would not have happened but for the imposition of the 
additional weight, no action is maintainable for the injury.! 

But the Courts have not in any reported decision gone so 
far as to hold that the servient owner would not be lable if it 
could be shewn that the mjury would have been caused to 
the dominant tenement notwithstanding the imposition of the 
additional weight. 

Indeed, the authorities already considered in relation to 
this subject point to the opposite conclusion.? 


TI1.—Under the Indian Kasements Act. 


The provisions of this enactment in relation to forfeiture Section 43 
are contained in section 43. That section provides as 
follows :— 

‘Where, by any permanent change in the dominant 
“heritage, the burden on the servient heritage is materially 
“increased and cannot be reduced by the servient owner 
“without interfering with the lawful enjoyment of the ease- 
“ment, the easement is extinguished, unless— 

“ (a) it was intended for the beneficial enjoyment of the 
“dominant heritage, to whatever extent the case- 
“ment should be used; or 

(b) the injury caused to the servient owner by the 
“change is so slight that no reasonable person 
“would complain of it; or 
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“ (c) the easement is an easement of necessity.” 

“ Nothing in this section shall be deemed to apply to an 
“easement entitling the dominant owner to support of the 
“ dominant heritage.” 

Clause (a) of the section is not as clear or as comprehensive 
as it might be. 

It was apparently intended to reproduce the principles 
laid down in Tapling v. Jones! (subsequently extended by 
Scott v. Pape 2), but in so far as it requires to be read with 
section 28, clause (c),3 it would appear to be at variance with 
the decisions in Colls v. Home and Colonial Stores, Linuted,4 
and Ankerson v. Connelly,® though the variation may to some 
extent be modified by the provisions of section 33, Expl. H, 
and section 35 (a).§ 

Nevertheless, the construction of the Act as regards the 
extent to which an adjoining landowner is at liberty to obstruct 
ancient hehts is a matter of considerable doubt and difficulty, 
and must so remain until it has been finally determined by 
judicial authority or legislative enactment." 

Clanse (b) of the section is clearly redundant by virtue of 
the use of the word “ materially”? in the first paragraph. 

Clause (c) and the last paragraph reproduce the general 
law.8 


T (1865) 11 M. L. C., 290; nnd sae 
supra, D, E (b), (1). 

2 (1886) 51 Ch. D., 55t; 
supra, D, T (b), (1). 

3 See App. VIL and the comments on 


6 See App. VII, and Chap. IIT, 
Part I. And see supra, pp. 96, 97, the 
comments in Lsa .lbbis Sait v. Jacob 
Havoon Sait (1909), T. L. R. 33 Mad. 
Dots 


and see 


ihe seetion in Chap. LIT, Part 1. 

4 (1904) App. Cas., 179; and see 
supra, D, E (b), (1). 

5 (1907) 1 Ch, 678; nnd see supra, 
1), | (b). (W). 


7 See further supra, pp. 95, 96, 

8 As to casements of necessity, see 
Chap. X, Part [ (dJ); and as to ease- 
ments of support, see supra, D, I (b), 


(2). 
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Part I.—Hsrtinction of easements by miscellaneous methods. 


THERE still remain to be enumerated certain miscellaneous 
methods of extinction which, obvions in themselves, hardly 
require more than passing notice. 

They are the following :— 


(a) Extinction by dissolution of right of servient owner. 


Section 37 of the Indian Easements Act provides that I E. Act, 
when, from a cause which preceded the imposition of an * 
easement, the person by whom it was imposed ceases to 


I, E. Act, 
S. 39. 
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have any right in the servient tenement, the casement is 
extinguished.! 

By virtue of the exception to the same section, such pro- 
vision does not apply to an easement lawfully imposed by a 
mortgagor in accordance with section 10.° 


(b) Extinction by revocation. 


By section 89 of the Indian Easements Act an easement is 
extinguished when the servient owner, m exercise of a power 
reserved m that behalf, revokes the casement.’ 


(c) Extinction of limited easements. 


An easement acquired for a limited period is extinguished 
by the completion of such period.4 

Similarly, an easement which is acquired subject to an 
express,® or implied, condition © is extinguished by the fulfil- 
ment of the condition. | 

Thus, where an easement passed by implication of law to 
a lessee on a lease to him of the dommant tenement for a 
period of twenty-one years subject to a condition of re-entry 
by the lessor, it was held, that on determination of the lease 
under such condition and recovery of possession by the lessor’s 
vendee, the easement was extinguished.? 

So an easement created for a particular object is extin- 
guished when the object. of its existence ceases. 


1 See App. VII. INustration (a) to 
the section provides an example of a 
condition subsequent on the happening 
of which the interest of the servient 
owner in the servient tenement deter- 
inines, Illustrations (b) and (c) demon- 
strate the extinguishment of on ense- 
ment upon the cesser of a limited 
interest (such ag a tenancy) in tho 
servient tenement to the extent of 
Which the casement conld be imposed, 
ef. S, ills. (a), (b), and (d). 

* See App. VIE. Subject. to the mort- 
gage the mortgagor is ubsolute owner 


and can impose any easement on the 
mortgaged property which does not 
diminish the security. Such easement 
is not, therefore, extinguished upon an 
alienation of the mortgaged property. 

3 See App. VII. 

1 Lord Dynevor v. Tennant (1886), 
32 Ch. \D., 876; 64 L. J. CETE 
I. E. Act, s. 40, see App. VII. 

* 1. W. Act, 8.480, see App. vile 

® Beddington v. Atlee (1887), 35 Ch, 
D., 217: noA. T. Chen. 

7 Beddington v. Atire, ubi sup, 
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Thus, an casement to take water for the purpose of tilling 
a canal ceases when the canal ne longer exists.! 


(d) Hatinction of casements of necessity. 


An easement of necessity is extinguished neither by altera- 
tion of the dominant tenement ? nor by nou-user,? but only 
by the disappearance of the necessity. 

This is‘almost a self-evident proposition and scarcely needs 
authority to support it. 

Holmes v. Goring 4 shews that a way of necessity is Imuted Holmes v. 
by the necessity which creates it, and that if subsequently to sae 
the acquisition of the easement it becomes possible for the 
dominant owner to reach the same point by another way over 
his own land, the way of necessity ceases. 

To the same effect is section 41 of the Indian Kasements 
Act? 


(e) Extinction of useless easements. 


Under section 42 of the Indian Basements Act an easement I E. Act, 
is extinguished when it becomes incapable of being at any jA 
time and under any circumstances beneficial to the dominant 
owner.® 


(f) Extinction on permanent alteration of servient tenement 
by superior force. 


According to section 44 of the Indian Basements Act an L E. Act, 
casement is extinguished where the servient tenement is so” oe 
permanently altered by superior force that the dominant 
owner can no longer enjoy 1t.7 

The illustrations to the section explain its application. A 
river changing its course permanently from the servient 


ct |e et eS 


1 National Guaranteed Manure Co. v. 2 (18524) 2 Bing., 76. 
Donald (1859), 4 IHL. & N., 8. 3 Se App. Vile 

eeorcieor Add, s. 43, cii (e) App. VII. 2 ece ANa Vue 

SESce nT E Act, S: 47, Mp. VIP. ace, App. Vil. 


e 


Under the 
general law. 
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owner’s land to another’s will extinguish the dominant owner's 
right to fish in it.? 

And if a path over which there is a right of way 1s 
permanently destroyed by an earthquake, the casement 1s 
extinguished.” 

If the way destroyed is a way of necessity, the dominant 
owner has the right to another, and if the servient owner 
fails to set it out, he may do so himself.3 

These provisions are substantially in accord with the 
English law. In the English decisions a distinction is drawn 
between the case where the substance of the road has been 
annihilated by the act of God, or some extraordinary accident, 
and where it has been merely obstructed, either permanently 
or temporarily. Jun the former case the easement is treated as 
extinguished by virtue of the parish or local authority being 
relieved ex necessitate rev from all liability to restore or repair 
a road which is no longer in existence.4 

In the latter case, where the Court can draw an inference 
of fact that there is no proof of the road having been so 
destroyed as to be beyond all possibility or commercial prac- 
ticabihty of repair, the easement is not extinguished but is 
merely suspended until the road has been repaired.® 


(y) ivatinction by destruction of either tenement. 


An casement is extinguished when either the dominant 
or servient tenement is completely destroyed.® 


. (b). 

3 5. 44, second para., and see s. 14, 
nnd App. VII, and supra, Chap. VII, 
Part 1, B (3). 

4 Reg. v. dnhabitants of Hornsca 
(1558), 1 Dours. C. C., 291; 23 L. J. 
M. C., 59; Mey. v. Jnhabitants of Green- 
how (1876) 1 Q. B. D., 703; 45 
L. Jd. M. C, 141. As whero the roud 
has becu swept away and occupied by 
the sea, Zbid. 

9 Ax where by reason of a dandship 
ov other accnutenté a road becomes imi- 
passable and it is possible und prac- 


ticable to restore it along its old track, 
the lability to repair remains, Leg. v. 
Inhabitants of Greenhow, ubt sup. ; 
Guardians of Amesbury v. Justices of 
Waits (1883), 10 Q. B. D., 480. And 
the game rule is applicable te a tem- 
porary obstruction, eg. such as that 
caused by snow, Guardians of Amesbury 
v. Justices of Wilts, ubi sup. These 
wore cases ol public ways, but the rule 
appears to apply equally to a private 
wiry, see Goddard on Iascmiciuts, 7th 
lsd., p. 427. 
Cal. 15. Nut, s. 16, scd Appa ve 
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Thus, if the servicnt tencment consisted of a strip of laud 
on the sea-shore, a permanent encroachment of the sca to the 
extent of the strip, would put an end to any casement existing 
over it.! 


(h) Latinction of accessory casements. 


If the principal easement ceases, the accessory casement 
must also come to an end.? 

Thus, if a man has the night to work minerals, and the 
minerals are exhausted, the accessory easement of way over 
the servient tenement for the purpose of removing the mincrals 
is extinguished. 


Part LL.—Suspension and Revival of lasements. 


It has been seen that unity of seisin for an equally Generai 
perdurable estate accompanied by unity of possession and i 
enjoyment will extinguish an easement.? 

Unity of possession, therefore, or any other combination of 
interests in the same person falling short of the above require- 
meuts, does not cause the extinction of an easement but its 
suspension.4 

As Alderson, D., said in Zhomas v. Thomas®: “If L anı Thomas v. 

‘seized of freehold premises, and possessed of leasehold e 
“premises adjoining and there has formerly been an easement 
“enjoyed by the occupiers of the one as against the occupiers 
“of the other, while the premises are in my hands, the ease- 
“ment is necessarily suspended, but it is not extinguished, 
“ because there is no unity of seisin; and if I part with the 
“ premises, the right not being extinguished, will revive.” 

Upon a severance of the tenements the easement, whether 


6 











1 Jilustration tos. 15. The principle 4 Thomas v. Thomas (1835), 2 Cr., 
of this section and of s. d4 (ube sup.) M. & Ros., 34; Modhoosoodun Dey v. 
is the same, but the illustration to s, 45  Bissonauth Dey (1875), 15 B. L. R, 


would scent imore appropriato to s. dd, 36l; Richardson v. Graham (190S), l 
“1. E, Act, s. 48, aud illustration, sec Is. Ba do: boo Acts, weeps Ly, 
App. VIL > Ubi sup. at p. dl. 


3 See Chap. 1X, Part li, A, 


i. E. Act, 


Sk: 


(Paley) 


„it be an casement of uceessity or any other kind of casement, 


revives.} 

Section 51 of the Indian Easements Act deals with various 
methods of revival.? 

They may be classified as follows :— 

(1) Revival of an easement extinguished under 
section 453 by restoration within twenty years 
of the dominant or servient tenement through 
the process of alluvion—el. (a). 

(2) Revival of an easement extinguished under the 
same section by the servient tenement on the 
same site within twenty years—cl. (b). 

(3) Revival of an easement extinguished under the 
same section by the rebuilding of the dominant 
tenement on the same site within twenty years in 
such a manner as not to impose a greater burthen 
on the servient tenement—cl. (c). 

(4) Revival of an easement extmeuished under 
section 464 by the setting aside by a decree of 
a competent Court of the grant or devise by 
Which the unity of ownership was produced. 

(5) Revival of easement of necessity when the unity of 
ownership ceases from any other cause. 

This, strictly speaking, is hardly in accord with the English 
view which prefers the notion of a fresh creation after extinction 
by umity of seisin to that of a revival.® 

(6) Revival of a suspended casement if the cause of 
suspension dis removed before the right is 
extinguished by non-user under section 47.6 

Under this paragraph an easement whieh has been 
suspended by unity of possession revives.” 


1 Thomas v. Thomus (1835), ubi sup. ; 6 Sce Holmes v. Goring (1824), 2 
Cale on Kascmentsy, 9th Ed., p. 45t; Bing., 76, and Chap. IX, Part 11, A. 
I. i. Act, 3. 5l, last para., App. VII. 6€ As to this method of extinction, 
“pee App, VIF sce (hap, IX, Dart Ti, U, 1140), 
3 Ubi sup, 7 See illustration to the section, 


+ Sce App. V811, and Chap. IN, Part App. VII. 
Il, a 


( 593 ) 


section 50 of the Indian Basements Act provides that the I. E. Act, 
servient owner has no right to require that an easement shall * Ai 
be continned.? 

Further, it negatives any right on his part, notwithstanding Compensa- 
the provisions of section 26,2 to demand compensation for a E 
damage caused by the extinguishment or suspension of the of easement. 
easement if the dommant owner has given him such 
notice as will enable him, without unreasonable expense, 
to protect the servient tenement from such damage. Where 
such notice has not been given, the servient owner will be 
entitled to compensation for damage caused to the servient 
heritage m consequence of such extinguishment or suspension. 

In respect of the duty to give notice and the right to 
compensation in default thereof the section deviates from the 
English law as laid down in Mason v. The Shrewsbury and 
Hereford Railway Company.° 

The illustration to the section appears to have been framed 
on the facts of that case. * 





1 See App. VII and this subject con- tenement by means of which the ease- 


sidered in Chap. II and Chap. DNI, ment is enjoyed; see App. VHI and 
Part IT, A. Chap. Vili, Part EL, 

2 This section provides for the 3 (1871) L. R., 6Q. B., 578. See the 
dominant owner’s liability for com- passage froin this case set out in 


pensation arising from his failure to Chap. 11. 
repair an artificial work on the servient 


P.E, 38 


v 
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Pat I.—General Principles relating to the Disturbance of 
Lasements. 


In previous chapters the rights of dominant owners in 
relation to the extent and mode of enjoyment of easements 
have been dealt with.! 

In the present chapter it is proposed to consider the remedies 
which the law provides for the wrongful obstruction of those 
rights. 

The determination of the question as to what amounts 
to a wrongful obstruction and how such obstruction is to 
be remedied depends mainly on the application of general 
principles, though there are certain rules which apply specially 
to particular easements, and these will be separately con- 
sidered. 

For the purposes of the present subject the disturbance of 
an easement must be taken to refer to some act done on the 
servient tenement either by the servient owner or occupier, 
or by a licensee of the servient owner, or by a trespasser, 
since, an easement being a right in rem, whoever creates the 
disturbance is hable therefor to the injured party. 

‘The following matters have accordingly to be considered :— 

(1) The nature of the disturbance or wrongful obstruction 
for which the law provides a remedy. 
(2) The nature of the remedy open to the injured party. 

In answer to the first question as to what will constitute 
an actionable disturbance, it may be stated generally— 

Iirst.—tThe law does not concern itself with an obstrue- 
tion which is trivial or immaterial.2 De minimis non 
cural lex. 

Secondly.—The law takes no note of an obstruction which 
finds its origin m the caprice or sentiment of the aggrieved 
party, or in any pecuharity of health or temperament.’ 


= a m —_ 


1 Chaps. 1H, IV, VII. lies referred to in that connection. 
* "Tho corollary of this proposition is 5 See Gale on Easements, 9th Ed., 
the third below stated ; see the authori- p- 194. 
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Thirdly.—In order to amount to a disturbance the act or Substantial 


acts complamed of must have caused substantial damage.! 

Lourthly.— he condition of substantial damage is satisiied— 
(a) As regards easements of hight and air, by any ob- 
struction which materially affects the comfortable 
or beneficial use or enjoyment of the dominant 

tenement or lessens its selling or letting value ? ; 
(b) As regards easements of way and easements in water, 
by any obstruction or other act which materially 
interferes with the lawful enjoyment of the ease- 


ment 3; 


(ce) As regards easements of support by a withdrawal 
of support which substantially injures the dominant 


tenement 4; and 
3 


(d) Generally, by any invasion of the legal right from 
which substantial damage will be presumed.’ 


2 See the cases cited in support of the 
fourth proposition ; and I. E. Act, s. 38, 
first para., App. VII, 


* Back v. Stacey (1826), 2 C. & E. 
465; 31 R. R., 679; Parker v. Smith 


(Sa ORNE 408; 38 R. R., 828; 
Pringle v. Wernham (1836), 7 C. & P., 
377: Bagram v. Khettranath Karformah 
SGB L. R7 O. C. J.. 18; Kelk v. 
Pearson (1871), L. R., 6 Ch. App., 809 ; 
City of London Brewery Co. v. Tennant 
(1873), L. R., 9 Ch. App.. 212; Mod- 
hoosoodun Dey v. Bissonauth Dey (1875), 
15 B. L. R., 361 ; Jamnadas v. Atmaram 
(1877), 1. L. R.,2 Bom., 133 ; Delhi and 
London Bank v. Hem Lall Duit (1887), 
I. L. R., 14 Cal., 839 ; Colls v. Home and 
Colonial Stores, Ltd. (1904), App. Cas., 
179; Kine v. Jolly (1905), 1 Ch., 480, 
502, 503 ; (1907) App. Cas., 1; Higgins v. 
Betts (1905), 2 Ch., 210; Anderson v. 
Haldut Foy Chamaria (1905), 9 Cal. 
W. N., 543; Ankerson v. Connelly (1906), 
2 Ch., 544; (1907) 1Ch., 678; I. E. Act, 
s. 33, Expl. II and III, App. VII. 

3 As to easements of way, see 2 Roll. 
Abr. Nusans G. pl. 1; Clifford v, Hoare 
(1874), L. R., 9C. P., 362 ; Toolsecmoney 
Dabee v. Jogesh Chunder Shaha (1877), 


1 Cal. L. R., 425; Nicol v. Beaument 
(1884), 50 L. T., 112. As to easements 
in water, see Gale, 9th Dd., p. 4943 
Ponnusawmi Terar v. Collector of 
Madura (1869), 5 Mad. H. C., 6; 
Morgan v. Kirby (1878), I. L. R., 2 Mad., 
46; Kali Kissen Tagore v. Jodoo Lal 
Mutleek (1879), 5 Cal. L. R. (P. C.), 
07 g laa © UNA pi.) aU. 

4 See the cases eited in note 1 to 
p. 136, supra, and Smith v. Thackerah 
(1866), L. R., 1 C. P., 564; Jones v. 
Pritehard (1908), 1 Ch., 630, 637; 
24 Tuues L. R., 309, 310; I. E. Act, 
s. 34, App. VII. 

5 Note to Mellor v. Spateman, 1 Wms. 
Saund., 3466 ; 1 Notes to Saund., 626 ; 
Bower v, Hill (1835), 1 Bing. N. C., 549 
(555); 1 Scott., 526 (534); Harrop v. 
Hirst (1868), l. R, 4 Exch., 43; 
Atty.-Genl. v. Conduit Colliery Co. 
(1895), 1 Q. B. at pp. 310 et seq.; 
and sec the cases eited in noto 4 to 
p. 261, supra, and I. E. Act, s. 33, 
Expl. I, App. VII. In Harrop v. 
Hirst, ubi sup., the plaintiffs, together 
with other inhabitants of a eertain dis- 
trict, had been accustomed to enjoy 
the use of water from a certain spout iu 


damage. 


Disturbance 
of accessory 
easements. 


Disturbance 
by collective 
acts. 


Thorpe v. 
Brumfitt. 
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The principles that apply to the disturbance of principal 
easements apply also to the disturbance of accessory casc- 
menits.! 

When the disturbance of an easement is attributable to 
the collective acts of a number of persons the damage caused 
thereby must be taken in the aggregate ; so that none of such 
persons can sever m his defence from the others and plead 
that the damage caused by himself is inappreciable.2 

The law is clearly stated in Thorpe v. Brumfitt 3 by James, 
L.J., who says: “Then it was said that the plaintiff alleges 
“an obstruction caused by several persons acting indepen- 
“ dently of each other, and does not shew what share each 


“ had in causing it. 





a highway for domestic purposes. The 
defendant abstracted water in such 
quantities from the stream from which 
the spout was supplied as to render 
what water remained insufficient for the 
requirements of the district. It was 
held that, though there was no proof of 
personal or particular actual damage, 
the action was maintainable upon the 
principle that the aet of the defendant, 
if repeated, might furnish evidence of a 
right in derogation of the plaintiffs’ 
right. Kelly, C.B., observed: “It is 
“conceded that any inhabitant who 
“ had suffered actual damage from want 
“ of water could muintain an action for 
“the injury done him. But that actual 
‘* dainage is not in such a case a necces- 
“gary ingredient, is established by the 
“ passage cited by inv Brother Martin 
t from 1 Wims. Saunders, 346 (a) in the 
“note to Mellor v. Spateman, where it 
“is laid down that a commoner may 
“havo an action on the case without 
“ proving any specific injury to himself 
“against n person wronglubly depastur- 
“ing catth: on the common, and the 
“author observes: ° The law considers 
“that the right of the commoner is 
‘“angured by such aa act, and therefore 

‘allows bini to bring an action for it to 


It is probably impossible for a person in 
“the plaintiffs position to shew this. 
“ necessary that he should shew it. 


Nor do I think it 
The amount of obstruction 





“ ‘prevent a wrong-doer from gaining 
“ “aright by repeated acts of encroach- 
‘“* ment. For wherever any act injures 
“< another’s right, and would be 
“evidence in future in favour of the 
“< wrong-doer, an action may be main- 
“ ‘tained for an invasion of the right 
“ “without proof of any specifie injury.’ 
“The preposition there laid down 
“ amounts to this, that whenever one 
“ man does an act which, if repeated, 
“would operate in derogation of the 
“right of another, he is lable to an 
“action without particular damage at 
“the suit of a person whose right may 
“ be affected.” On the same principle, 
where a right to support exists, an 
action is maimtaimable for a removal 
of the support causing substantial sub- 
sidence even though unaccompanied by 
proved pecuniary damage, sllty.-Genl. v. 
Conduit Collicry Co., ubi sup. 

See Chap. V111, Part 11, und I. i. 
Act, 8.33; Gale on Eascinents, 9th Ed., 
p. 449. 

? Thorpe v. Drumfitt (1873), L. R., 8 
Ch. App, 650; Chunder Coomar 
Movkerji v. Koylash Chunder Sett (1981), 
Fo. R., 7 Cakl, 665; Lamblion v. 
Mellish (1891), 3 Ch. D., 163. 

3 Ubi sup. wt p. 650. 
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“caused by any one of them might not, if it stood alonc, 
“be sufficient to give any ground of complaint, though the 
‘amount caused by them all may be a serious injury. Xup- 
“pose one person leaves a wheel-barrow standing on a way, 
“that may cause no appreciable inconvenience, but if a hundred 
“do so, that may cause a serious inconvenience, Which a person 
“entitled to a use of the way has a right to prevent; and it 
“is no defence to any one person among the hundred to say 
“that what he does causes of itself no damage to the com- 
“plamant.” 

A remedy for disturbance exists as much agaimst Govern- Remedy 
ment as against a private individual.? re E 

In a suit relating to the disturbance of an easement, it hes Burthen of 
on the plaintiff to prove his title to the particular casement if PY 
the same is disputed.? 

The remedies for the disturbance of an easement may Classification 
conveniently be classified as follows :— PE EnA 

(1) Remedy without the intervention of the Court, by 
act of the injured party abating the disturbance. 
(2) Remedy with the intervention of the Court, by suit. 


Purl [1.—Remedy of abatement by act of injured party. 


In former times, a party injured by the disturbance of his 
casement was on occasion permitted by the law to obtain 
redress by his own act.3 

Thus, in Rex v. Rosewell,4 it was resolved: “ lf H builds Ree v. 
‘a house so near him that it stops my light, or shoots the “see 
“water upon my house, or is in any other way a nuisance to 
“me, l may enter upon the owner’s soil and pull it down.” 


‘ 





1 Ponnusawmi Tevar v. Collector of I.L. R., 11 Cal., 52. See also Wright v» 


Madura (1869), 5 Mad. H. C., 6; First 
Assistant Collector of Nasik v. Shampé 
Dasrath Patil (1878), I. L. R., 7 Bon., 
200, 

2 Onract v, Kishen Souondaree Dossce 
(1871), 15 W. R., 53; Hari Mohun 
Thakoor v. Kissen Sundari (18841), 


Howard (1823), 1 Sim. & St., 190; 24 
R. R., 169; Khoda Bux v, Shaikh 
Tazaddin (1904), S Cal. W. N., 359, and 
the cases cited in note 2 to p. 263, supra, 
3 See Gale on Hasements, 9th Ed., 
pp. 499 ef seq. 
4 (1699) dSalkeld, 459. 
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So m Raikes v. Townsend) it was held that, if a man in 
his own soil erects a thing which is a nuisance to another, 
as by stopping a rivulet, and so diminishing the water used 
by him for his cattle, the party injured may enter on the 
soil of the other and abate the nuisance, and justify the 
trespass. 

But in modern times this method of redress has not found 
favour in England, as being one which is opposed to the spirit 
aud principles of the English law. 

Thus, in Hyde v. Graham,? Pollock, C.B., said: “ No 
doubt in Blackstone’s Commentaries some instances are 
given where a person is allowed to obtain redress by his own 
act, as well as by operation of law, but the occasions are 
very few, and they might constantly lead to breaches of the 
‘peace, for if a man has a right to remove a gate placed across 
“the land of another, he would have a right to do it even 
“ though the owner was there and forbade hin. The law of 
“ England appears to me, both in spirit and on principle, to 
“prevent persons from redressing their grievances by their 
* owi act.” 

So, too, m England, in former times, an imdividual might 
abate a public nuisance and, apparently, was not required to 
exercise the same degree of care as in a private nuisance,” 

sub here, again, the modern tendency has been to dis- 
courage abatement by midividuals.4 

Tn India, outside the Indian Masements Act, the remedy of 
abatement by the act of the injured party appears to have 


ic 


t6 


ce 


been recognised,” but it is expressly prohibited by the Indian 


Easements Act,® and appears to be open to at least as much 
objection in Jndia generally as in England.” 


mame apa aang 


1 (1804) 2 Smith, 9. 5 Sheikh Monoour Hossein v. Nanhya 

* (1862) If. & C. at p. 598. Aimdsce Lal (1865), 3 W. R., 218; Chunder 
the observations in Goddard on Wase- Coomar Mookerji v. Koylash Chander 
nents, 7th Ed., p. 505, ciGng Hyde v. Sett (1881), I. 1. R., 7 Cal., 665 (673). 
Graham, © S. 36, sce App. VII. 

3 Cale, ubisup. at p, 602. 7 As being an encouragement to riot 


4 See Campbell, Davys v. Lloyd (1901), and (respass, see Gazette of Lndia, July to 
2 Ch. vols: Dec., Part V, p. 478. 
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The abatement should be effected with reasonable care not Abatement 
to cause more damage than necessary.! by eae 
Demand previous to abatement is unnecessary except where 
the cause of disturbance cannot be removed without trespassing 
on the servient tenement,? and the tenement is in actual occu- 
pation of the owner,® so that an abatement without notice is 
likely to cause a breach of the peace, or where it has passed 
into new hands since the doing of the act causing the distur- 
bance.4 
And demand may also be made either on the lessor or 
lessee of the servient tenement.’ 


Part I1I.—Remedy by Sut. 


If the injured party desires to obtain relief for the dis- 
turbauce of an easement otherwise than by personal redress, 
he must seek the intervention of the Court by suit. 

The first question, therefore, that arises is what persons 
are entitled to sue for the disturbance of an easement. 


(1) Who may Sue. 


Inasmuch as an casement is a right appurtenant to land, Owuer or 
and a right in rem, the party in possession of the dominant Sccuper oi 
J dominant 
tenement, whether as owner or occupier, may sue for the tenement. 
disturbance of the right, even though such disturbance is 
only of a temporary character.® 
Further, under certain conditions, a reversioner of the Reversioner, 


dominant tenement may also maintain an action for the Subiect to 
. certain eon- 
disturbance of an easement. ditions. 


The fulfilment of these conditions depends on the nature 
of the act causing the disturbance, and the real foundation of 
the right to suc is some act either necessarily injurious to the 


1 See Gale on Easements, 9th Ed., 
p. 502, and see supra, p. 230 (A), note 5. 

2 Gale, ubi sup. 

3 Ibid. 

4 Ibid. 


5 Ibid. 

6 See Gale, ubi fup. at p. 5043 L E. 
Act, ss. 4 and 32, App. VII; Kundan v. 
Bidhi Chand (1907), 29 AH., 64. 


bower v. Hill. 
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roversion, or of so permanent a character as possibly to injure 
the reversion, by operating in denial of the right.! 

Thus, the erection of a roof with eaves from which water 
was discharged through a spout on to the reversioner’s premises,” 
the locking, chaining, and fastening of a gate across a way,’ 
and the erection of a hoarding near windows whereby the light 
aud air were prevented from entering and the house rendered 
unfit for habitation,4 have all been held to be acts of disturbance 
for which a reversioner may sue. 

But a single temporary act, such as a mere trespass con- 
sisting in another’s entering upon the reversioner’s land even 
though accompanied by a claim of right, does not give the 
reversioner a right of action.5 

In Bower v. Hill® Tindall, C.J., said: “The right of the 
“ plaintiff to this way is injured, if there is an obstruction in 
“its nature permanent. If acquiesced in for twenty years, 
“it would become evidence of a renunciation and abandon- 
“ment of the right of way. That is the ground upon which 
“a reversioner is allowed to bring his action for an obstruc- 
“tion, apparently permanent, to lights and other easements 
“ which belong to the premises : Jesser v. Gifford.” 7 

In Kidgill v. Moor, on a motion in arrest of judgment, 
Cresswell, J., said: “ Jackson v. Pesked decides that a declara- 
“ tion of this sort is insufficient, unless it contains an averment 
“that the acts charged injured the plaintiff's reversionary 
“interest. That case, however, impliedly recognises the 
“validity of a declaration which contains such an averient, 
“and states facts which may or may not amount to such 





1 Jackson v. Pesked (1813), | Maule London Eleetric Lighting Co. (1895), 
& Sel, Pt. 1, 231; Alston v. Scales PCh., 287, 317, sis, 


(1832), D Bing., 3; Barter v. Taylor 2 Tucker v, Newman, ubi sup. 
(1832), 4 B. & Ad., 723 Bower v. Hill, ? Kidgill v. Moor, ubi sup. 

1 Bing. N. C., me (555); 1 Scott., 4 Metropolitan Association v. Peteh, 
526 (B314); Tucker v. Newman (1539),  ubisup. 

IA. & 6., 10; Nidgill v. Moor (1850), 8 Darter v. Taylor, ubi sup. 

9C. B, 361; Sampson v. Hoddinott 6 (1535) 1 Bing. N. C., 61D (655); 
(1837), i G. B. N.S., 590; Metropolitan I Scotl., 526 (534). 

elasorration ve Peteh (1858), 5 U. B.N. * 1767) A (iver., 2 LNL. 


S., 0$; ‘and sce Shel fer v. City of 8 (i850) 9 U. B., 361 (379). 
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“injury of the reversion. Here the declaration alleges certain 
“ things to have been done by the defendant so as to occasion 
“injury to the plaintiffs reversionary interest. I agree with 
‘any brother Maule that that is an allegation of fact, and 
“that we must take it to have been proved if the facts stated 
“could so operate. It is impossible to state that a gate may 
‘not be so fastened as to enure as an injury to the reversion.” 
In The Metropolitan Association v. Petch,! Williams, d., rhe Metro- 

said: “The simple question, therefore, which we have to Tee as 
“ decide, is, whether upon this declaration we can sec that Petch. 
‘it is nnpossible that the hoarding can be otherwise than a 
“temporary structure, and so not injurious to the reversion. 
“Tf at the trial it appears that the thing complained of is of 
“a mere transitory character, the Jury will come to the con- 
clusion that it is not such an injury as to entitle the plaintiffs 
“to maintain the action. But it may be that this hoarding 
“nay have been kept up in denial of the right of the plaintiffs 
“to the windows in question; in which case, if acquiesced 
“in by the plaintiffs for any length of time, it might furnish 
“a serious body of evidence against them if ever thei right 
“should come to be contested.” Later, in his Judgment, the 
same Judge said 2: “Then there is the case of idyll v. Moor, 
“ which appears to me completely to govern the present case, 
“There, a declaration in case by a reversiouer alleged that the 
“ plaintiff was entitled to a right of way for his tenants over 
“a certam close of the defendant, and charged that the de- 
“ fendant wrongfully locked, chained, shut, and fastened a 
“ certain gate standing in and across the way, and wrongfully 
“ kept the same so locked, etc., and thereby obstructed the 
“way; and that by means of the premises, the plaintiff was 
“injured in his reversionary estate ; aud it was held, on motion 
“in arrest of judgment, that the declaration was sufficient, 
“inasmuch as such an obstruction might occasion injury to 
“the reversion, and it must be assumed, after verdict, that 
“ evidence to that effect had been given. ‘There is no distinction 


1 (1858) 5G. BL N. 5., SUL (SLU). 2 lbid. at p. 613. 
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“now between the construction of a declaration before and 
“after verdict. The obstruction here complained of may 
“be an injury to the plaintiff's reversionary interest, and 
therefore we cannot cousistently with the authorities hold 
“the declaration to be insufficient.” 


(2) Who are liable to be sued. 


An easement being a right in rem, it follows that any one 
creating the disturbance is liable therefor, whether he be the 
owner or occupier of the servient tenement or not. 

So Jong as the disturbance continues the person or persons 
at whose direction it was created, the person or persons actually 
creating it, and the person or persons who are responsible for 
its continuance are all equally liable. 

Thus, the principal ordering the creation of the disturbance, 
and the servants or agents actually concerned in its creation,” 
the landlord responsible for the creation of the disturbance 
aud the tenant responsible for its continuance, or similarly 
any grantor and grantee, or devisor and devisee,! are each 
and all hable to be sued for the disturbance. 

In Thompson v. Gibson, the defendants had erected a 
building which was, and continued to be, a uuisanee to the 
plamtiffs market by excluding the public from a part of the 
space on which the market was held. The building had been 
erected under the superintendence and direction of the de- 
fendants, not on their land, but on land belonging to the 
Corporation of Kendal, of which they were members. 





1 Some v. Barwish (1610), Cro. Jac., for disturbance against an adjoining 


231; HRapavell v. Pryor (1702), 2 Salk., 
460; 1I Ld. Rayim., 713; Stone v. Cart- 
wright (1795), 6'T. R., 411; Wilson v. 
Peto (1821), 6 Moore, 47; Lhompson v. 
Gibson (1841), 7 M. & W.. 456; Broder 
ve Sellar (1876), 2 Ch D., 60925 Jaiks 
ve Viscount Clifden (1897), 1 Ch., 604. 
And sce further supra, Chap. 1Y, Part J, 
Aga. ON 

* Stone v. Cartwright; Wilson v, Leto; 
Thompson v. Gibson, ubi sup. ; Born v. 


T'urner (1900), 2 Ch., 211. In un nclion 


owner and his builder, the latter may on 
reasonablo grounds sever from tho 
former in his defence and, where ho is 
entitled to a complete indemnity from 
his employer, he may further get his 
solicitor und chent costs from him, 
Born v. Turner, ubi sup. 

3 Rosewell v. Pryor ; Broder v. Sail 
lard, ubi sup. 

4 Some v. Darwish; Jenks v. Vis- 
count Clifden, ubi sup. 

5 (I$11)7 M. & W., 456. 


mek 


The defendants contended that they were not hable for 
the continuance of the nuisance, that they were distinct persons 
from ‘the Corporation, and that though they were guilty of 
having erected the nuisance, they could not be regarded as 
having continued it, inasmuch as they were not m possession 
of, or interested im, the soil on which the building had been 
erected. 

The Court discharged the rule misi granted to enter a 
non-suit. 

In delivering the judgment of the Court, Baron Parke 
said !: “If they,” meaning the defendants, “ are considered 
“ merely as servants of the Corporation, they would be liable, 
“just as the servant or the individual is, if he is actually 
‘concerned in erecting a nuisance; Wilson v. Peto: and as 
“they would clearly have been responsible to the then owner 
“of the market for the immediate consequences of their 
“ wrongful act, how can their liability be confined to the 
“injury by the interruption of the first market, or what other 
“limit can be assigned to their responsibility other than the 
“continuance of the mjury itself? Is he, who originally 
‘ereets a wall by which ancient lights are obstructed, to pay 
“damage for the loss of the light for the first day only ? or 
“does he not continue liable so long as the consequences of 
“his own wrongful act continue, and bound to pay damages 
‘for the whole time? .. .” 

“In the case of Rosewell v. Pryor, which was an action 
“against the defendant, who erected an obstruction to the 
“ancient lights of the plaintiffs, and then aliened, Lord Holt 
“lays it down, ‘that it is a fundamental principle in law and 
“reason, that he that does the first wrong shall answer for 
‘all consequential damages, and here,’ he says, ‘ the original 
‘creation does influence the continuance, and it remains a 
‘continuance from the very erection, and by the erection, 
‘till it be abated,’ and he adds, ‘ that it shall not be in his 
‘ power to discharge himself by granting it over.’ . . .” 
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“It was also said that the defendants could not now 
‘remove the nuisance themselves, without being guilty of a 
“trespass to the Corporation, and that it would be hard to 
“make them liable. But that is a consequence of their own 
“original wrong; and they cannot be permitted to excuse 
‘themselves from paying damages for the injury it causes, 
“by shewing their inability to remove it, without exposing 
‘themselves to another action.” 

This case shews that in an action for a disturbance for 
which the defendant is responsible it is no answer on his 
part to say that he is not in possession of, or interested in, the 
servient tenement, and that he cannot remove the disturbance 
himself without being guilty of a trespass. 

The person or persons at whose direction the disturbance 
is created and the person or persons actually concerned in 
creating it may be joined as co-defendants, or an action can 
be brought at option against either of them.! 

The same rule applies to the author of the disturbance and 
the person continuing 1t.? 

Where the party sued is not the original creator of the 
disturbance a request should be made to him to remove the 
disturbance before the action 1s brought.’ 

If such request is made to the party in possession it wall 
be sufficient to found the action even though such party be 
the lessee only of the original creator of the disturbance. 

A landlord is not liable if the disturbance occurs for the 
first time during the tenancy unless it was created with his 
authority.’ 

In every ease the defendant must be shewn to be respon- 
sible for the creation of the disturbance or its continuance and 
to have the power to abate it. 


1 Stone v. Cartwright (1795), 6 T. R., Saillard (1876), 2 Ch. D., 692. 


411; Wilson v. Peto (1821), 6 Moore, 3 Penruddock’s case (1598), 5 Rep., 
47; Thompson v. Gibson (1841), 7 M. 101; Gale on Eusoments, 9th Id., 
& W., 156. p- ol 


2 Some. v. Barwish (1610), Cro. Jac., 
231; Mosewell v. Pryor (1702), 2 Salk., 
460; 1 Ld. Raym., 713} Broder v. 


4 Brent v. Haddon (1620), Cro. Jac., 
D55} Gale, vbi sup. 
® Cale, ubi sup. al pp. 513, Gla. 
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Thus, it appears that a tenant for years who occupies a 
house erected by his landlord which obstructs another’s light 
and air, is not liable for the continuance of the nuisance 
provided he does no other act to prejudice the dominant 
owner or occupier besides inhabiting the house, since he has 
no authority to abate the nuisance.! 

Similarly, if the servient tenement is held under a repair- 
ing lease, and the disturbance is caused by the tenant’s failure 
to repair, the landlord is not liable.? 

Although before a prescriptive right is required there is no Remedy 
cause of action against the owner of the servient tenement or 28" 


wrong-doer 
his licensee for disturbance of the incomplete right, except on before pre- 


the ground of negligence,’ it appears that there is a remedy a 
against a trespasser or wrong-doer who is guilty of such dis- 
turbance. 

Thus the de facto support of a house by the soil of a neigh- 
bour is sufficient title against any one but that neighbour, or 
one claiming through him.4 

“ Just as one who should prop lis house up by a shore 
“resting on his neighbours ground, would have a right of 
“action against a stranger, who, by removing it, causes the 
‘house to fall; but none against his neighbour, or one 
“authorised by the neighbour to do so, if he took it away 
“and caused the same damage.” > 

Similarly the obstruction of lght and air before the 
acquisition of the prescriptive right may be actionable if 
caused by a trespasser.® 

The question of the responsibility of a servient owner or 
occupier for the negligence or wrongful act of the contractor 
employed by him has already been considered in connection 
with the doctrine of negligence.” 





1 Ryppon v. Bowles (1615), Cro. Jac., 782; Bibby v. Carter (1859), 4 H. & N., ` 


373. 1533 28 lio do Paio R 

2 Gwinnell v. Eamer (1875), L. R., 10 5 Jeffries v. Williams, per Parke, B., 
C. P., 658. ubi sup. at p. 800. 

3 As in the case of support, see supra, 6 Dhuman Khanv. Muhammad Khan 
pp. 173 et seq. (1896), I. L. R., 19 AI., 153. 


4 Jeffries v. Williams (1850), 5 Exch., ? See supra, p. 181. 


Gencral rules. 


‘( 60S ) 


(3) The Pleadings. 


As an easement is not one of the ordinary rights of owner- 
ship, it is necessary that either party claiming or relying on 
an easement should plead the nature of Ins title thereto so 
as clearly to shew the origin of the right, whether it arise by 
statutory prescription, or express or imphed grant, or the old 
common law method of a lost grant.! 

When an easement is claimed or pleaded by prescription, 
and there is any danger of the prescriptive title failing to meet the 
requirements of sub-sections (1) and (2) of section 26 of the Indian 
Limitation Act,? or of the corresponding provisions of section 15 
of the Indian Easements Act, it is expedient to rely also on 
the common law method of acquisition, so that if the claim or 
plea fail in the one respect it may be saved in the other, for 
it will be remembered that in India, as in England, the 
common law method of acquisition is as available as the 
statutory.4 

In every case the statement of the title should be exact.” 
The nature of the disturbance should be clearly stated, and 
the obstruction should be of that in which the right is 
asserted. Thus, where a plamtiff alleged a right to the use 
of a cistern and that the defendant had fastened up a door 
and doorway leading to the cistern and thereby prevented 
the plaintiff from having access to the cistern, it was held 
that the declaration was bad for not shewing a right to use 
the door.® 


The proof of an casement larger than the casement alleged 


1 Jlarris v. Jenkins (1882), 22 Ch. D., 4 See supra, pp. 45, 162, 463, 466, 
481; 62 L. J. Ch., 437i Spedding v. 467, and Bullen and Leake, Prec, of 
Pitzpatrick (1888), 38 Ch. D., 410; Pleading, 7th Ed., pp. 349, 856 et seq. 
58 L. J. Ch., 139; Bullen und Leake, 5 Fentiman v. Smith (1803), 4 Bast., 
Pree, of Pleading, 7th Ed., pp. 274, 107; Whaley v. Laing (1867), 2 FEL. 
351, 856 ef seqe; nnd see Notes to & N., 476 $ in error 27 L. oxen 
Pomfret v. Rieroft, | Wms, Saund. at 422; Tebbutt v. Selby (1837), 6 Ad. & E., 
p. 571. 786. 

2 Sce App. IV. 6 Tebbutt v, Selby, ubi sup. 

9 See App. VIL 
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but not different in kind, is not such a variance as is fatal to 
the case set up.! 

The nght claimed must not be larger than the right proved, 
but if the right claimed is divisible, such portion thereof as is 
proved may be decreed. Thus, if a man claim a right of ferry 
from one place to another, and then again to another place, 
and prove the right only for the Jatter distance, he may have 
a decree to that extent.? 

But if a party claims the right to do a particular thing 
by virtue of a right of ownership of land itself and fails, he 
cannot turn round afterwards and in a second suit claim the 
right to do the same thing by virtue of an easement.? For a 
claim to ownership of land is qmite inconsistent with a claim 
of easement over it.t 

So, too, there cannot be, in respect of the same land. a 
simultaneous claim to the ownership of the land and to an 
easement over It. 

But there would be no objection to a claim in the alterna- 
five and to the establishment of either right provided the 
other were abandoned.® 

In claiming or pleading a title under the Indian Limita- 
tion Act or the Indian Easements Act, there should be a 
specific allegation of the acquisition of the easement in accord- 
ance with the requirements of either enactment.” 

The defendant in an action for the obstruction of an ease- 
ment must, where the allegation of such right is disputed, 
expressly deny, or state that he does not admit, the allegation.$ 

po, too, the possession of the plaintiff where he claims in 


dé Cal., 51. 





1 Duncan v. Louch (1845), 6 Q. B., 


904. 

2 Giles v. Groves (1848), 12 Q. B., 
2 

3 Chunilal Fulchand v. Mangaldas 
Govardhandas (1891), I. L. R., 16 Bom., 
592. 

4 Sham Churn Auddy v. Tariney 
Churn Banerjee (1876), 25 W. R., 228; 
ECR I Cak 422. 

5 Narendra Nath PBarari v. Abhoy 
Charan Chattopadhya (1907), I. L, R., 


RE 


6 Ibid., overruling Bijoy Keshuh Roy 
v. Obhoy Churn Ghose (1871), 16 W. R., 
198. And see Konda v. Ramasami 
(1914-15), I. L. R., 38 Mad.. 1. 

T For the method of acquisition under 
these Acts, see Indian Limitation Act, 
PN oi, 190388. 261) and?) ape he 
Pris. Acts. lo Aa Lt: 

8 Bullen and Leake, Prec. of Plead- 
ing, 7th Ed., pp. 781, 830, S56 et seq., 
859. 
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right, of possession. or of his property in the reversion if he 
sues as reversioner, should be expressly demed.! 

In claiming an easement of light and air by prescription, 
the allegation that the windows in respect of which the right 
is claimed are “ ancient lights ” may be sufficient, but in order 
to avoid any risk of the pleading being adjudged as embarras- 
sing to the other party it is desirable specifically to allege the 
mode in which the elaim arises.? 

If the right is claimed under section 26 of the Indian Limi- 
tation Act or under section 15 of the Indian Kasements Act, 
there should be an express allegation of the acquisition of 
the right in accordance with the requirements of those sections. 

In defending an action for the obstruction of light and 
alr the defendant should specifically deny every allegation of 
fact constituting the right which he wishes to deny, and there 
should be a specific statement by him of the facts upon which 
he relies as controverting the plaintiff's claim and justifying 
the act on his part of which the plaintiff complains.’ 

As regards a private right of way, the plaintiff claiming 
such easement, or suing for its obstruction, or the defendant 
pleading such easement, should state the right and the method 
of its acquisition, and should shew with reasonable precision 
and exactitude the termini of the way and the course which 
it takes.4 

When the way is one of necessity, the plaintiff who claims 
it, or the defendant who pleads it in justifieation, must allege 
that there is no way to or from the dominant tenement other 
than by the particular way claimed or pleaded.” 

Since there is no such thing in law as a general way of 
necessity, it is erroneous to plead a way of necessity in general 
terms without specifymg the manner whereby the land over 


2 Bullen and Leake, Pree, of Plead- 351; arris v. Jenkins ; Spedding v. 
ing, Tth Ed., at p. 781. Fitzpatrick, ubi sup. 

2 See Harris v, Jenkins ; Spedding v. 8 Bullen and Leake, Prec. of Plead- 
Fitzpatrick, ubi sup. ing, 7th Bd., p. 563; Notes to Pomfret 

3 See Bullen and Lenko, ubi sup. at v. Ricroft, 1 Wins. Saund. at p. 570 ; 
p. 7H). Proctor v, Hodgson (1855), 10 Exch., 


1 kase v. Thardem (1790), 71 EF. El, 52m, 
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whieh the way is claimed became subject to the burthen. 
For, inasmuch as & way of necessity is derived from grant, 
passing as incident to the grant of the domimant tenement 
by operation of law, it is as necessary to set forth the 
title to a way of necessity as it 1s to a way by express 
orant.! 
If the origin of a way of necessity has been lost sight of, 
but the easement has been used without interruption, it can 
be claimed as a way either by grant or prescription according 
to the circumstances of the particular case.? 
If there has at one time been unity of possession, the 
easement must then be claimed as a way by grant, and it 
should be stated that the same person was the absolute owner 
of both tenements, and being such, granted one of them. But 
where there has been no unity of possession, the easement 
should be claimed by prescription.’ 
A public way and a private prescriptive way cannot he Public and 
claimed or pleaded together as the two are inconsistent. prva 


, wa . cannot þe 
Where a private way becomes public in part of its course, claimed or 


ical : i ; leaded 
it is not necessary in pleading the private way to state that A 
part of it has become pubhe.® Rule where 


e e OE Si : ae r eee private way 
In claiming or pleading a public way or highway it 18 not Jecomes 


necessary to set out the termini because the public have a partly public. 

right to use the way, for all purposes, and at all times.® ae 
The mode in which or the title under which the particular 

way has become a public way must be shewn, and if the 

plaintiff or defendant, as the case may be, relies on any 

specific acts of dedication, or specific declarations of mtention 

to dedicate whether alone, or jointly with evidence of user, he 

should set forth the nature and dates of such acts or declara- 

tions, and the names of the persons by whom the same were 

done or made.” 








1 Notes to Pomfret v. Ricroft, 1 Wms. 5 Duncan v. Louch (1845), 6 Q. B., 


Saund. at pp. 571 et seq. 904, 916. 
3 ovil. w jp. 572. 6 Rouse v. Bardin (1790), 1 H. BL, 
“Modat pp. 372, 573. 35l. 
4 Chichester v. Lethridge (1738), 7 Spedding v. Fitzpatrick (1888), 38 


Willes, 71. Ch. D., 410; 58 L. J. Ch., 139. 


Easements 
relating to 
water, 


Easements of 
support. 


Suits by 
reversioners, 


In the case of easements relatmg to water, as well as in 
the case of other easements, the mode in which the right 
arises, Whether by grant, or preseription,! or under the Indian 
Limitation Act or Indian Easements Act, should be stated in 
the plamt. 

Inasmuch as the right to support for buildings is an 
easement and not a natural right, the plaintiff, except where 
the defendant appears to be a mere tort feasor, must allege 
or shew a title to such support; but a general averment 
of title will not be sufficient; he must shew whether he 
claims by grant, or by long enjoyment, or by statute or 
otherwise.2 

Where a plaintiff's claim relates to an easement of support, 
and discloses some right on the part of the defendant by 
virtue of ownership of the adjomimeg or subjacent land to do 
the act complained of, it will be a sufficient defence if the 
defendant denies the plaintiffs allegations of title to the 
easement, and all allegations of fact supporting such 
title. 

But where the plamt discloses no such right on the part of 
the defendant, and deals with him primd facie as a trespasser 
or wrong-doer, there must be not only the denials aforesaid, 
but also a statement by the defendant shewing a prond facie 
right on his part to do the act complained of.4 

If a reversioncr sues, he must sue m that capacity, and 
must cither allege something which is necessarily an injury to 
his reversion, or where the act complained of may or may not 
be injurious, he must allege that such act is an mjury to his 
reversionary interest.’ 


1 Bullen and Leake, Pree. of Plead- Carter, ubi sup. ; Bullen and Leake, 


ing, Tth Ed., pp. (82, 133. 

2 Jeffries v. Williama (1850), 5 Exch., 
792; Ribby v. Carter (1859), CIL &N., 
150; 28 L.. xch., F82; Bullen and 
Lenke, ubi sup. nt pp. 107, 108. 

8 Buten and Leake, ubi sup. at p. 
529. 

2 JOTA N 


Williama; Bibby ve 


ubi sup. at pp. 407, 408. 

5 Jackson v. Pesked (1813), 1 Maule 
& Sel., Pt. 1, 238; Bower ve Hana 
(1832), fd B. & Wd., 723 A 
Moor (1850), 9 ©. B., 364; Jeffries v. 
Williams, ubi sup. ut pp. 799, 800 ; 
Metropolitan Association v. Peteh (1855), 
5 U. B. N. S., 504. 


(4) The Nature of the Remedy. 


That part of the law of India which relates to the naturo Influence 
of the relief to be afforded by the Court for the actionable Serna 
disturbance of an casement rests primarily on Enghsh priu- 
ciples as determined at Jaw or in equity acting in aid 
of law. 

Indian Courts and Legislature have in turn resorted to 
English decisions for guidance, and if there is now, m any 
respect, an absence of uniformity between the law of India and 
the law of England it is only where codification in India has 
settled a vexed or doubtful question. 

A notable illustration of this English influence is to be 
found in the introduction long smee into India of the priu- 
ciples of equitable relief by injunction, now embodied in 
general terms in sections 54 and 55 of the Specific Relief Act,! 
and this, not because they were part of the English law, but 
because they were in accordance with equity and good con- 
science,? upon which foundation the whole fabric of the general 
law in India mainly rests.3 

It is thought, therefore, that the present inquiry would not 
be complete without some reference to the course of English 
legislation, to the jurisdiction assumed by the English Courts 
in actions for the disturbance of easements, and to the 
principles established by the leading English authorities. 

lt is proposed to divide the subject under the following 
heads :— 

(a) Jurisdiction of the English Courts and course of English 

legislation. 

(b) Relief by temporary or interlocutory injunction. 

(c) Rehef at the hearing by 

(1) Damages only. 
(2) Preventive or perpetual injunction only. 





SEC App: V. Mortgage Bank of India v. Ahmedbhoy 
2 Shamnugger Jute Factory Co. v. (1883), 1. L. R., 8 Bom., 35 (67). 

Ram Narain Chatterjee (1887), I. L. R., 3 Sce supra, pp. 40, 41, £2. 

l4 Cal, 189 (199); and see Land 


Prior to 
Judicature 
Act, 1873. 


( 'hancery 
Procedure 
Act, 1852. 
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(3) Damages in addition to preventive or perpetual 
injunction. 

(4) Mandatory injunction only. 

(5) Damages in addition to mandatory injunction. 

(6) Preventive or perpetual injunction in addition to 
mandatory injunction. 

(7) Damages in addition to perpetual and mandatory 
injunction, 


(a) Jurisdiction of Hnglish Courts and course of Euglish 
legislation. 


Before the passing of the Judicature Act, 1873 (36 & 3 
Vict. c. 66), ss. 16, 25 (8), the Jurisdiction to grant injunctions 
to restrain the actionable disturbance of easements was, with 
certain exceptions,! exclusively exercised by the Court of 
Chancery 

But, formerly, this jurisdiction was not an original juris- 
diction, because an easement was a purely legal right, and, 
as such, cognisable only by a Court of Common Law, and 
the province of a Court of Equity was simply to grant an 
injunction in aid of the legal right whenever there was danger 
of irreparable mischief, or where an injunction was required 
to prevent a multiplicity of actions for the recovery of 
damages.’ 

Thus, if, on an application for an injunction, cither the 
existence of the legal right or the fact of its violation was 
disputed, the applicant was first required to establish the right 
ab law.! 

Subsequently, by the Chancery Procedure Act, 1852 (15 & 


I By the Common Law Procedure p. it. 
Ne, LSAT else ich. co 125), ax 3 Cowper v. Laidler (1903), 2 Ch.. 
T9 82, injunctions in restraint ol 337; Colls v. Home and Colonial 
wrongful nets could be claimed in, and Stores, Ltd, (1908), App. Cas., 179 
granted by, a Court of Common Law. (188). 
Theso sections were repealed by the tT See Imperial Gas Light and Coke 
Stutute Law Revision and Civ. Proc., Cov. Broadbent (1859), 7 H. L. G., 600 
Act, ISSI (16 & 47 Viet. v. 19). (G12): Gale on Easements, 9th Ed., 


t Sce Kerr on Injunctions, 6th Ed., p 62% 
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16 Vict. c. 86), s. 62, the Court of Chancery was cipowered 
to determine the legal right itself. ! 

Under Lord Cairns’ Act, 1858 (21 & 22 Viet. c. 27), the Lord Cairns’ 
Court of Chancery was empowered, in all cases in which it “¢% 1593 
had jurisdiction to entertain an application for an myjunction 
against the commission or continuance of any wrongful act, to 
award damages either in addition to, or in substitution for, 
such injunction.? 

By Act 25 & 26 Vict. c. 42, commonly known as Sir Jolin gir John 
Rolt’s Act, it was provided that in all cases in which any qe Act, 
relief or remedy within the jurisdiction of the Court of ` 
Chancery was sought, whether the title to such rehef or 
remedy was or was not incident to or dependent upon a 
legal right, every question of law or fact cognisable in a Court 
of Common Law on the determination of which the title to 
such relief or remedy depended should be determmed by or 
before the same Court.3 

These two Acts were superseded by the Judicature Act, Judicature 
1873,4 and now the High Court of Justice in England has all °t 1873. 
the jurisdiction of the Court of Chancery and of the several 
Courts of law. 

Lord Cairns’ Act was repealed by the Statute Law Statute Law 
Revision and Civil Procedure Act, 1883, but by section 5 (b) Revision and 
thereof the jurisdiction of the Court under Lord Cairns’ Act cedure Act, 
was preserved notwithstanding the repeal.® oon 

The scope and effect of Lord Cairns’ Act have been Scope and 
frequently the subject of judicial comment and decision, and eee 
the result of the authorities appears to be shortly as follows :— 

(1) Where a mandatory injunction is asked, the Act gives 

jurisdiction to substitute damages for injunction.” 

(2) Where the Court is asked to restram the continuance 


1 This Act was repealed by Act 46 Ltd., ubi sup. 


& 17 Viet. c. 49. 6 Suyers v. Collyer (1884), 28 Ch. D., 
2 Colls v. Home and Colonial Stores, 103 (107); Cowper v. Laidler, ubi sup. 
Ltd., ubi sup. at p. 339. 
“Mbid. 7 Cowper v. Laidler, ubi sup. ; and 
* bt seep. see further, infra, under (c) “ Relief at 


e ° 1 1 
>? Colls v, Home and Colonial Stores, the hearing.” 


Defined by 
Spec. Relief 
Act, s. 53, 
regulated by 
Civ. Pro: 


Code. 


Principles 
applicable to 
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of a imusance already committed and intended to 
be continued, the Act gives jurisdiction to award 
damages m lheu of granting an injunction.! 

(3) But where a nuisance has not yet been committed, 
but is only threatened and tntended, a clear opinion 
has been expressed that there 1s no jurisdiction to 
substitute damages for an mmjunction.” 


(b) Relief by Temporary Injunction. 


Temporary or interlocutory injunctions are such as are to 
continue until a specified time, or until the further order of 
the Court. They may be granted at any period of a suit, and 
are regulated by the Code of Civil Procedure. 

Such injunctions may be granted to restrain a threatencd 
or continuing injury (whether compensation is claimed in the 
suit or not), at any time after the commencement of the suit, 
and either before or after judgment,4 and either during term 


or vacation, and whether the Court is sitting or not. 
But it is not the practice of the Court of Chancery in 


England to grant an injunction in chambers when 


is sitting.® 


Subject to such considerations as are specially 
to the granting of temporary injunctions, this form 


governed 


granting of perpetual injunctions.” 





the Court 


appheable 
of relief is 


by the same general principles as regulate the 


such general principles 








1 Cowper v. Laidler, ubi sup.; nnd 
océ further, infra, under (c) “ Relief at 
the bearing.” 

* Dreyfus v. Peruvian Guano Co. 
(1590), 43 Gh. d 316, 333, 342: Marts. 
ve Trice (ISi), i, 270; Cowpar v. 
Laidler, further, 
infra, under (e) * Relief at the hearing.” 
But see contra Holland v. Worley (1884), 
26 Ch. D., 578, which appenrs to be the 
whieh 


ubi supe; und see 


only ease in damages were 
granted in heu of a prohibitery in- 
junction, See Cowper v, Laidler, ubi 
Any, nt p S40, 

$ See the detinition in Spee. Rel Act, 


od, Test para, App. V. See Order 


NMANIN, rules l-5, of Code of Civil 
Procedure, Act V of 1908, repealing the 
Code of 1882, see App. X. There is 
nothing in these provisions to prevent 
the Court from granting temporary 
injunctions in a mandatory form, see 
Nandaswami v. Subramania (1917-18), 
i. L. R. AL Mad., 208, and see further 
infra. 

odiv, Pro. Code, Aet V of 1908, 
Order NN NIN rule? (1), ENS 

6 Kerr ou Injunctions, Sth Ed., at 
p. OFS, 

8 Ibid. 

* Nusserwanjt v Gordon 
Ne 0 banon 200 (27). 


(1881), 
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will be considered later in connection with the subject of 
relief by perpetual injunction! ; for the present, it will be 
suficicnt to draw attention to the rules which are specially 
applicable to the granting of temporary Injunctions. 

In relation to temporary or iuterlocutory injunctions tlic Special rules 
function of the Court is not to ascertain the existence of a legal eee 
right, but solely to protect property by such restraint as may 
be required to stop the mischief, and to keep matters in statu 
quo, until the right can be properly determined at the trial.? 

But in order to obtain the protection of the Court a clear 
pring facie case must be made out,? and where the plaintiff's 
legal title is disputed or its invasion denied, an mjunction will 
hot usually be granted without requiring proof of the legal 
night.4 

Where the question as to the legal right is one on which 
the Court is not prepared to express an opinion, or where the 
legal right being admitted the fact of its invasion is denied, 
the practice of the Court is either to grant an injunction until 
the hearing, or to order the motion to stand over until the 
question of the legal right has been determined. 

In deciding which of these two courses it shall adopt, the 
Court will take into consideration the comparative iconve- 
nience or injury ta the one side or the other which may arise 
from either granting or refusing the injunction.® 

The burthen hes upon the party applying for the injunction 
of shewing that the greater inconvenience or Injury is on his 
side." 








1 See infra under (c) I, B. Ry. Co. (1551), 9 Hare, 436. 

* Saunders v. Smith (1838), 3 Myl. & a Ken ior sei. at jD 26 
Cr., 711 (728) ; Harman v. Jones (1841), 5 Ibid. 
Cr. & Ph, 299; Hilion v. Earl of ë Plimpton v. Spiller (1876), 4 Ch. D., 
Granville (1841), Gr. & Ph., 283 (292) ; BIG 59) 202: Litecs v. Rayne (18/9), 
Kerr on Injunctions, 5th Ed., p. 25; 12 Ch. D., 478; Newson v. Pender 
2 Waniell’s Chan. Prac., sth Ed., (1884), 27 Ch. D. 43; Kerr, ube sup. 
p. 1403. a o Ao Aaa y Danele goe SU S 


3 Hilton v. Earl of Granville, ubi sup. ; and see Madras Ry. Co. v. Kust (1890), 
Shrewsbury and Chester Ry. Co. v. LELER Madi IS: 
Shrewsbury and Birmingham Ry. Co. 7 Child v. Douglas (1854), 5 De G. M. 
(1851), L Sim. N. B., £10 (426) ; Sparrow ACS TI KETT UO sip. at p. 27. 
v. Oxford, Worcester and Wolverhampton 


When will, 
and will not, 
be granted. 


Mala fides. 
Aequiescence. 
Delay. 


Cole) 


As a rule, the Court will not mterfere by interlocutory 
injunction unless it is satisfied that irreparable, or at least 
serious, damage las been or will be caused to the plaintiff 
before the question of the legal right can be determined 

“ Trreparable ” does not mean without physical possibility 
of repair, but material and incapable of adequate relief in 
damages.” 

When, therefore, adequate relief can be obtained in 
damages and the injury is neither serious uor material, the 
injunction will not be granted.3 

Again, if the legal right is not disputed, it must be shewn 
that there is an actual or threatened invasion of the right 4; 
the mere prospect or apprehension of injury is not sufficicut, 
but if the defendant insists on his right to do, or threatens to 
do, or gives notice of his intention to do, something which, if 
done, would be an actionable wrong, the Court will have 
Jurisdiction to interfere by mjunction.§ 

Failure to come into Court with clean hands, or acquiescence 
m the Injury complained of, will disentitle a plaintiff to relief.6 
Though delay may not amount to absolute proof of acquiescence, 
it is always an element to be considered by the Court m 
determining the question whether relief, interlocutory or 
perpetual, should be granted.? 

Mere abstention from legal proceedings is not of itself 





1 Kerr, ubi sup. ut pp. 16, 18, 19; 
Mogul Steamship Co. v. MeGreaor Gow 
a Co, (1885), 15 Q. B. Ds, BIG; Leggy, 


Dunlop & Co. v. Satosh Chandra 
Chatterjee (19190), I. Le Ro #6 Cak., 
1001 

* [bid The term “ adequate relief ” 


has been defined as “such a compensa- 
“tion as will in effect, though not in 
“ speeic, place the plaintiff in the same 
“position in whieh be previously 
“stood,” per Kindersley, V.C., in 
Wood v. Sutcliffe (1851), 2 Sim. N. N., 
163 (165); 21 L. J. Ch., 253 (255). See 
this definition discussed in Ghanasham 
v. Moroba (18591), 1. L. R., I8 Bom. at 


pe 15%, and iu Payson v. Deane (1595), 


I. L. Ro, 22 Mad. at p. 2543 and see 
further, wayra, (c), 1, B. (3) aide 

3 Kerr, ubi sup. at pe 19; 2 Daniell, 
ubi sup. 

+ Korr, ubi sup,. ut pp. 17, 18: 

5 Ibid., and see the authorities cited 
in note 3 to p. 193, supra. 

6 Kerr, ubi sup. at pp. 20-24. See 
further as to “ acquiescence,” infra, (e), 
ey 

2 Ntty.-Genl, v. Sheffield Gas Con- 
sumers Co. (1853), 3 De G. M. & G., 
SOU (325); Were v. Regents Canal Co, 
(1858), 3 Do G. & J., 212 (230) ; Gaunt 
v. Fynuey (S72) LART SECIE 
s (14). 
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sufficient to diseutitle the complaining parby to relief, provided 
the other party has not altered his position during tho 
delay.! 
But a party seeking relief on interlocutory application 
should come in at the earliest possible moment ?; for a much 
less strong case of acquiescence need be made oub on an inter- 
locutory application than at the hearing,3 because “atb tho 
“ hearing of a cause it is the duty of the Court to decido upon 
“the rights of parties, and the disinissal of tho bill, upon 
“the ground of acquiescence, amounts to a decision that 
“a right which has once existed is absolutely aud for ever 
Jost.” 4 
It is in the discretion of the Court to grant a temporary Injunction 
R i l : es : may he 
injunction on such terms as to the duration of the mjunction, ened 
keeping an account, giving security, or otherwise, as the Court withheld 
may think fit.6 veep 
In case of disobedience, or of breach of any such terms, Penalty for 
the Court granting an injunction may order the property of a 
the person guilty of such disobedience or breach to be attached, 
and may also order such person to be detained in the civil 
prison for a term not exceeding six months, unless in the 
meantime the Court directs his release.® 
Following the practice in England it is usual in India Practice in 
for the Court to insert in its order granting a temporary pec 
injunction, an undertaking on behalf of the plaintiff to abide 
by any order that may thereafter be made as to damages in 


1 Rochdale Canal Co. v. King (1851), 
2 Sim. N. 8., 78; Archbold v. Scully 
(1861), 9 H. L, C., 360 (388); Gale v. 
Abbott (1862), 8 Jur. N. S., 987. See 
further as to “ Delay,” infra, (c), I, D. 

2 Gale v. Abbott, ubi sup. 

3 Johnson v. Wyatt (1864). 2 De 
U. J. & S., 18 (25); 9 Jur. N. S., 1333 
(1384), and see Child v. Douglas (1854), 
5 De G. M. & G., 739 (741). 

4 Johnson v. Wyatt, ubi sup., per 
Turner, L.J. 

5 Civ. Pro. Code, Act V of 1908, 
Or ae ANIA rule 2 (2), see App. X. 


6 Civ. Pro. Code, Act V of 1908, 
Order XX XIX, rule 2 (3), see App. A. 
But no attachment under this rule is 
to remain in force for more than one 
year, at the end of which tinie if the 
disobedience or breach continues, the 
property attached may be sold and out 
of the proceeds the Court may award 
such compensation as it thinks fit, and 
shall pay the balance, if any, to the 
party entitled thereto, ¿bid., rule 2 (4). 

In the ease of a Corporation, sce 
Stancomb v. Trowbridac U.D.C. (1910), 
al ILE 
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the event of its being found that the injunction was wrongly 
cranted.! 

When, after such an undertaking has been given, it is 
established at the trial that the plaintiff was not entitled to 
an Injunction, an inquiry as to damages may be directed 
though the plaintiff was not guilty of suppression of material 
facts or other improper conduct in obtaining the injunction.” 

On the other hand, the Court may withhold the injunction 
and protect the plaintiff from damage during the interval 
before the hearing by imposing certain terms upon the de- 
fendant with lis consent.3 

In such cases the order usually is that the motion for an 
interlocutory injunction do stand over until the hearing of the 
action upon the defendant undertakmg to abide by any order 
which may then be made directing the pulling down of any 
additional buildings erected in the interval 4; though at the 
trial it may be a matter for consideration as to whether a 
mandatory injunction ought to be granted where an altogether 
disproportionate injury would be thereby inflicted on the 
defendant.’ 

But where the defendant has continued to build after 
action brought or notice otherwise received of the plaintiff’s 
rights the Court even in the absenee of such undertaking 
would have jurisdietion at the trial to order the pulling down 
of the additional building so erected and would unhesitatingly 
exercise it.6 


1 See Belchambers’ Practice of the 96: Smith v. Day (1880), 13 Ch. D., 


Civil Courts, p. 178; and sce Delhi and 
London Bank v. Hem Lall Dutt (1887), 
Lish. Ro 14 Cal, 539. For the English 
practice, see Kerr on Injunctions, &th 
Ed., at p. 659 ; 
9th Id., at 6. 528. 

= (ryh v. ake (1851), 2T Ch. L)., 
471, 

3 Belehmninbers, ubi sup, 

t See Wilson v, Townend (1860), | 
Dr. & Si, 324; Mackey v. Scottish 
Widows Fund Assurance Society (1876), 


Ir, Rop., 10 Eq LIA; 24 W. R. Dig., 


Gale on Easements, 


65t; Greenwood v. Hornsey (1886), 33 
Ch. D., 4713 55 CITIS ESA 
Baxter (1900), 2 Ch.. 138. 

5 See Aynsley v. Glover (1874), L. R. 
18 Eq., 544 (553) ; Dhunjibhoy v. Lisbon 
(1888), KIL Rn 13 Bomi, 202 2609 ae 
inath Nath Deb v. Galstaun (1908), 
1. Ta. Rey Sh Gal, GET, 

6 Kelk v. Pearson (1871), h. Ro 6 Ch, 
App., 809; Smith v. Smith (1875), L.R., 
20 Kg. 500; Mackey v. Scottish Widows 
Pund Assurance Socicly, ubi sup. ; Krell 
ve Murrell (1878), 7 Ch. DS Gola 


( 621) 


The Court must in all cases except where it appears that Usually 


the object of granting the injunction would be defeated by the 
delay, before granting a temporary injunction, direct notice of 
the application for the same to ho given to the opposite 


patrty.? 


The practice of Indian Courts is ordinarily to grant a rule nisi 


for an injunction, together with, if the emergency of the case so 
requires, an interim order operating as an injunction until the 


day mentioned in the rule,? or until the disposal of the 


rule. 


Any order for an injunction may be discharged, or varied, 


or set aside by the Court, on application made thereto by any 


party dissatisfied with such order.* 


An injunction directed to a Corporation is binding not only 
on the Corporation itself, but also on all members and officers 
of the Corporation whose personal action it seeks to restrain.’ 

Under section 497 of the Civil Procedure Code of 1882 6 
the Court had discretion to award compensation, within certain 
limits, to the defendant for the issue of an injunction on in- 
sufficient grounds, and such award when made was a bar to 
any suit for compensation in respect of the issue of the in- 


junction; 


Though a mandatory injunction is not usually granted until 
the hearing," it has been held both in England,’ and in India,9 





Ch. D., 146; Gaskin v. Balls (1879), 13 
Ch. D., 324; Smith v. Day, ubi sup. ; 
Greenwood v. Hornsey, ubit sup. ; and 
see Daniel v. Ferguson (1891), 2 Ch., 
27; Fon Joel v. Hornsey (1895), 2 Ch., 
774. 

1 Civ. Pro. Code, Aet V of 1908, Order 
So Nile 3, see App. X. 

2 Belehambers’ Practice of the Civil 
Courts, p. 177. 

3 Ibid. This is the form ordinarily 
used in the Caleutta High Court, Jbid. 

4 Civ. Pro. Code, Aet V of 1908, 
Order XXXIX, rule 4, see App. X. 

5 Civ. Pro. Code, Act V of 1908, 
Order XXXIX, rule 5, see App. X. 

e V of 1882 repealed hy Civ. 


Pro. Code, Act V of 1908, in which no 
eorresponding provision appears, see 
App. X. 

* Gale v. Abbott (1862), S Jur. N. S. 
at p. 988. 

8 Beadel v. Perry (1866), L. R., 
3 Ea., 465 (468), and see per Fry, L.J., 
boner <. G. IV. Ry (1883), 2£Ch, Di, 
at p. 10. 

9 Israil v. Shamser Rahman (1914), 
L L. R., 41 Cal, 486; Champsey 
Bhimji & Co. v. Jamna Flour Mills & 
Com (1918). 16 Borm i. RG 
though see the doubts expressed by 
Beaman, J., in Rasul Karim v. Pirubhai 
zi mirbhar (1914), I. L. R, 38 Bom., 
SSI. 


granted on 
notice. 


Practice in 
Tndian Courts. 


Discharge, 
variation, or 
setting aside 
of injunction. 
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binding. 


Compensation 
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for issue of 
injunction on - 
insufficient 
grounds, 
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Proe. Code 

of 1882. 
Mandatory 
injunction 
when granted 


— on interlocu- 


tory applica- 
tion 


Daniel v. 
Ferguson. 


Von Joel v. 
Hornsey. 
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that the Court has Jurisdiction to grant it upon an interlocutory 
application if the circumstances of the case so require. 

Thus, where the erection complained of is merely temporary, ! 
or where, pending litigation, the defendant continues to build,? 
or where he attempts to forestall, or impose upon, the Court 3 
a mandatory injunction will usually be granted, 

In Daniel v. Ferguson, whieh was an action to restrain 
the defendant from so building as to darken the plaintiff's 
lights, the defendant upon being served with notice of motion 
for an injunction set a gang of men to work and ran up his 
wall to a height of thirty-nine feet before receiving notice that 
an injunction had been granted. It appeared to be a mice 
question whether the plaintiff had acquired an easement of 
light, but he had made out a case enabling him to have matters 
kept a statu quo by injunction until the trial. 

Tt was held that the building sc run up should be pulled 
down at once, without regard to what the result of the trial 
might be, on the ground that the erection of it was an attempt 
to anticipate the order of the Court. 

And in Von Joel v. Hornsey,’ where the defendant, having 
been warned that if he continued building near the plaintiff's 
house he would be sued for an injunction to restrain such 
building as an obstruction of the plaintiffs ancient lights, 
evaded service of the writ after action brought and continued 
the same building until substituted service, it was held that 
such conduct brought him within the principle of Daniel v. 
Ferguson,’ and that the plaintiff was accordingly entitled to a 
mandatory injunction ordering the defendant to pull down so 
much of his building as had been erected after he had received 
the plaintiffs warning. 


l Statght v. Burn (1869), L. R., 5 Ch. 5 Ubi sup- 


App., 163 (166). 

* Beadel v. Perry ; Tsrail v. Shamser 
Palman, ubi sup. 
3 Paniel v. Lerguaon (1891), 2 Ch., 
T: Vou Joel v. Hornsey (18595) 2 Cha 
74, 
i Ubi sup. 


” 
& 

= 
í 


6 Ubi sup. 

? And though after such warning 
the defendant may be within his riglits 
in completing his building beforo the 
plains appheation ean be heard, 
he may bo refused costs, Davis v. 
Marrable (1913), 2 Ch., 421. 


(c) Relief by injunction or damages at the hearing. 
I. Generally. 


At the hearing of a suit for the disturbance of an easement Forms of 
the relief granted may, according to the circumstances of the an a pe 
case and the jurisdiction of the Court, take one or other of the 
following forms :— 

(1) Damages only. 

(2) Preventive or perpetual injunction only. 

(3) Damages in addition to preventive or perpetual in- 

junction. 

(4) Mandatory injunction only. 

(5) Damages in addition to mandatory injunction. 

(6) Preventive or perpetual injunction in addition io 

mandatory injunction. 

(7) Damages in addition to perpetual and mandatory 

injunction. 

Before dealing with the Indian law on this subject it will Jurisdiction 
be desirable to advert to the principles upon which the Court chee 
of Chancery, at the time of the passing of the Specific Relief time of pass- 
Act, L of 1877, in India, was exercising its Jurisdiction to grant Hee 
an injunction or to substitute damages therefor, since, as already 1 of 1877. 
observed, the principles of equitable relief by injunction are 
the foundation of the Indian statutory and case law.! 

It will be remembered that before Lord Cairns’ Act, 21 & 

22 Vict. c. 27, the relief granted by the Court of Chancery, for 
the disturbance of easements, could only be by injunction in 
aid of the legal nght.? 

In determining the question whether the plaintiff was 
entitled to relief by injunction, a Court of Chancery had always 
the following considerations before it: the materiality and 
permanency of the mjury, the diminution of enjoyment of the 
easement, the invasion of the legal right from which, as has 





t See Shamnugger Jute Factory Co. v. 8 Bom., 35 (67); and supra, p. 613, 
Ram Narain Chatterjee (1887), I. L. R, under “Influence of English prin- 
14 Cal., 189 (199) ; Land Mortgage Bank ciples.” 
of India v. Ahmedbhoy (1883), 1. L. R., 2 See supra, 4 (a), p- 614. 


Imperial Gas 
Light and 
Coke Co. v. 
Broad*ent, 


Slaight v. 
Burn. 


( 624 ) 


been seen, substantial damage could be presumed, and the 
adequacy of damages as a means of compensation.! 

The foundation of the equitable jurisdiction was the violation 
of the legal right. 

When once the legal right had been established the plaintiff 
became entitled as of course to an injunction to restrain the 
violation of it.? 

“I apprehend,” says Lord Kingsdown, in Imperial Gas 
Light and Coke Company v. Broadbent? * that unless there 
“be something special in the case,4 he is entitled as of course 
“to an injunction to prevent the recurrence of that violation.” 

And in Staight v. Burn 5 Gifford, L.J., says: “I take the 
“ course of this Court to be, that when there is a material 
“injury to that which is a clear legal right, and it appears 
“that damages, from the nature of the case, would not be 
“a complete compensation, the Court will interfere by in- 
“ junction. 

The power given to the Courts of Chancery by Lord Cairns’ 
Act to award damages in addition to, or in substitution for, 
an ijunction,® was a discretionary one, but the conditions 
of its exercise were not defined by fixed rules owing to the 
disinclination of the Judges to tie the hands of the Court.” 


1 Atty.-Gienl, v. Nichol (1809), 16 Ves. 
338 (342) ; Jackson v. Duke of Neweastle 
(1864), 3 De G. J. & 5., 275: Dant v. 
Auetion Mart Co, (1866), L. R., 2 Eq., 
238; Goldsmid v. Tunbridge Welle Im- 
provement Commissioners (1866), L. R.. 
I Ch. App.. 349 3 Staight v. Burn (1869), 
CET EE AP ICS AnS Cey v 
flover (1874), 1. R., 18 Ea, 544; 
L. R., 10 Ch. App., 2533; und see the 
history of the equitable jurisdiction 
of the Court of Chancery narrated in 
Ratanje HU, Rottlewalla v, dali HH, 
Rotdewalla (1871), 8 Bom., H. C., 
O.C. J., ISI; Land Mortgage Bank of 
India v. Alonedbhoy (1883), L. L. 
XS Bom., 35; Dhunjibhoy v. Lisboa 
(15858), [. L. R., 13 Bom., 252; (ihan- 
daham v. Moroba (1891), 1. L. R., I8 
And os to presumption of 


ae 


Bom., IFL 


substantial damage froin invasion of the 
legal right, see supra, Part J, pp. 597, 
598. 

* Imperial Gas Light and Coke Co. v. 
Broadbent (1859), 7H. L. C., 6C0 (612) ; 
and see Smith Y. Smith (1875), L. R., 2 
Sq., 500 (505) ; Shelfer v. City of London 
Electric Lighting Co. (1895), 1 Ch., 287; 
Couper v. Laidler (1903), 1 Ch., 337 
(340). 

3 Uhi sup. 

4 The words “ something speeial in 
the case ” refer to hiehes or to a merely 
trivial or oeeasional interference with 
the right, Cowper v. Laidler, ubi sup. at 
p.341. As to liches, see further în fra, D. 

6 (1869), R DCA a a GRG 

6 See supra, d (a), pp. 615, 616, 

7 Aynsley v. Glover (1874), L. R., 18 


qe, S45 (554 ct seg); Jiolland v. 


The furthest they would go was to say that the diserction 
was a reasonable diserction depending for the manner of its 
exercise on the particular circumstances of each case.! 

lt seems clear, however, that the Act was not intended to 
interfere with the well-settled principles upon which Courts of 
Equity had been in the habit of granting injunctions, and 
that in the cxercise of its statutory jurisdiction the Court of 
Chancery felt itself bound to adhere as far as possible to the 
pre-established practice.? 

The effect of Lord Cairns’ Act on the jurisdiction of the Aynsley v. 
Chancery Courts is discussed by Jessel, M.R., in Aynsley v. Wore 
Glover... He says 4— 

“Tt will deserve the most serious consideration hereafter 
as to what class or classes of cases this enactment is to be 
held to apply. Although, in terms so wide and so long, it 
never could have been meant, and I do not suppose it will 
ever be held to mean, that in all cases the Court, of its own 
will and pleasure or at its own mere caprice, will substitute 
damages for an injunction. . . .” 

“Iam not now going, and I do not suppose that any Judge 
will ever do so, to lay down a rule which, so to say, will tic 
the hands of the Court. The discretion, being a reasonable 
discretion, should, 1 think, be reasonably exercised, and it 
must depend upon the special circumstances of each case 
whether it ought to be exercised. The power has been 
conferred, no doubt usefully. to avoid the oppression which 
Is sometimes practised in these suits by a plaintiff who is 
‘ enablked—I do not like to use the word ‘extort, but—to 
obtain a very large sum of money from a defendant merely 
“ beeause the plaintiff has a legal right to an injunction. I 
“think the cnactment was meant in some sense or another 


Worley (1884), 26 Ch. D., 578 ; Ghanas- L. T., 379 (381) ; Martin v. Price (1894), 

hum v. Moroba (1894), L. R., 15 Bom., HONORS) 

474 (457). 2 Shelfer v. City of London Electric 
1 Aynsley v. Glover, ubi sup. ; Urcen- Leghting Co. SECS 

wood v. Hornsey (1886), 33 Ch. D., 471 STS jaa ik, US lig. oe8: 

(7G) 65 12 T., 135 (137); Dicker V. + Ibid. at p. 555. 


Popham Radford & Co. (1890), 63 


P.E. 40 


Smith v. 
Smith. 


Specific Relief 
Act, L of 1877. 


“to prevent that course bemg successfully adopted. but 
“there may be some other special cases to which the Act may 
“be safely applied, and I do not intend to lay down any rule 
“upon the subject.” 

In the same case the Master of the Rolls laid it down as a 
general rule that wherever an action could be maintained at 
law and really substantial or considerable damages could be 
recovered, there an injunction ought to follow m equity.! 

In Smith v. Smith? the same judge says: “Then what 
* difference was introduced by Lord Cairns’ dct? Before the 
“ Act it was a matter of right to obtain the junction. By 
“that Act the Court had a discretion to substitute damages 
“where it thought proper. Now this discretion must be a 
“ Judicial discretion,’ exercised according to something like a 
“settled rule. and in such a way as to prevent the defendant 
“doing a wrongful act, and thinlang he could pay damages 
oo 

Such, mn brief, were the principles upon which the Court 
of Chancery exercised its Jurisdiction at the thue of the passing 
of the Speeilic Relief Act, I of 1577. 

The provisions of that enactinent in relation to rehef by 
Injunction or damages are as follows :— l 

Section 52.—By this section it is enacted that preventive 
rehef is granted at the discretion of the Court by injunction, 
temporary or perpetual. 

Section 58.—By this section it is enacted that a perpetual 
Injunction can only be granted by the decree made at the 
hearing and upon the merits of the suit ; and that the defendant 
is thereby perpetually enjoined from the assertion of a right. or 
from the conunission of an act, which would be contrary to the 
nights of the plaintiff.” 





1 Ubi sup. at pp. 552, 553, Sce also 3 Sce also Colls v. Home and Colonial 


Dent v. Auction Mart Co. (1866), L. R., 
2 Fa, 238 (246). But since Colls’ 
ense lhis ean hardly be regarded as a 
8alisfuetory test, see (1901) App Cas, 
179, 192, 193, nand Kine v, Jully (1905), 
PCh., A50, aflirmed (L907) App. Casa L 
E e ah, 2U lsg., a00 (505). 


Stores, Ltd. (1901), App, Cas., 179 (192). 
3 See App. ¥. As to relief by tem- 
porary injunction, see supra, 4 (b), 
p 6163; by perpetual injunction, see 
enifa. fp. aes. 
o sco App. \. 


(OT) 


Section 54.—This section provides that when the defendant 
invades or threatens to invade the plaintiff's right to, or enjoy- 
ment of, property, the Court may grant a perpetual injunction, 
in, amongst others, the following cases (that is to say) : “ where 
“there exists no standard for ascertaining the actual damage 
“caused, or likely to be caused, by the invasion” ?!; and 
“where the invasion is such that pecuniary compensation 
“would not afford adequate relief” 2; and “ where it ls 
“probable that pecuniary compensation cannot be got for the 
“invasion”? 3; and “where the injunction is necessary to 
“ prevent a multiplicity of Judicial proceedings.” 4 

Section 55.—This section provides for relief by mandatory 
Injunction by enacting that when. to prevent the breach of 
an obligation, it is necessary to compel the performance of 
certain acts which the Court is capable of enforcing, the Court 
may in its discretion grant an injunction to prevent the breach 
complained of, and also to compel performance of the requisite 
acts.5 

Subject to these provisions, and the further provisions con- 
tained in sections 56 and 57 of the same Act,® an injunction 
may be granted under section 35 of the Indian Easements 
Act, V of 1582,7 to restrain the disturbance of an easemcnut— 

(a) if the easement is actually disturbed—when compen- 
sation for such disturbance might be recovered under 
Chapter LV 8; 

(b) if the disturbance is only threatened or imtended— 
when the act threatened or intended must necessarily, 
if performed, disturb the casement.’ 

lt may be useful to formulate, in a series of propositions, 


é 


1 Cl. (b), see App. V. 8 Bom., 35 (68); Collis v. Home and 
= CI (e), see App. V. Colonial Stores, Ltd. (1904), App. Cas., 
3 CL (d), sec App. V. 179 (188). 
4 Cl. (e), see App. V. And see lity.» 5 See App. V. 
Genl, v. Council of Rorough of Birming: 6 See App. V, and infra, p. 630, notes 
ham (1858), t AS. & J., 528 (546); 2 and 4; p. 631, note 3. 
Clowcs v. Staffordshire Potteries Water- U Se Ap ville 
Orne COn(ts7z), ts. a S Ch END., 8 See further infra, pp. 632, 640. 
125 (112); Land Mortuage Bank of 9 See Npp. Vil, aud zajra, B (6); 


Indiu v. adhuncedbhoy (1883), 1. L. R., p. 630. 


I. E. Act, 
V of 1882, 
Ss, 35. 
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Relief Act, 
and 

general prin- 
ciples upon 
which relicf 
cranted in 
India for the 
disturbance 


cf easements. 


Courts ìn 
India to be 
guided by 
decisions of 
Courts of 
Chanccry. 


Wood Vv. 


Sutcliffe. 
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the nature, origm, and eflect of the above provisions of the 
Specific Relief Act and the principles by which Courts in 
India should be guided in granting relief for the disturbance 


of Basements. 


A.—IJn applying these statutory provisions Courts in India 
should be guided by the decisions of the Courts of 
Chancery m England which are the source from 
which they have been drawn.! 


B.—As to Perpetual Injunctions. 


(1) The Imutation contained im clause (e) of section 54 
of the Specific Relief Act (which section deals with 
perpetual injunctions), is identical with the principles 
upon which Courts of Chancery have proceeded in 


Mngland.? 


(2) The question whether in any particular case damages 
are a sufficient compensation does not present itself 
to the Indian Courts in precisely the same manner 
aud form as it does to a Court of Equity in England, 
inasmuch as the latter Court in awarding damages 
under Lord Cairns’ Act exercises a discretionary 
power in departing from the injunctive relief it 
had hitherto exclusively afforded, whilst. in India, 
the Court has to take a broader view, it beimg its 
< duty” not to grant a perpetual injunction where 
damages afford adequate compensation.’ 

The respective positions therefore amount to this, that im 

the one case the statutory discretion is as to the damages, and 
in the other, as to the myunction! 


(3) ‘The expression 


1 Laud Mortgage Bank of India v. 
clhimedbhoy (1883), L L. R., 8 Bom., 35 
(67). And see sa dbbus Sait v. Jacob 
Ilaroonn Suit (1909-10), L L, R., 85 Mad., 
327; Muthu Krishna Ayyar v. Soma- 
linga Muuinagundrien (1912-713), L L. R., 
36 Mad., HI, 

* Dhanjibhoy y. Lisboa (18885), L L. R., 


“adequate rehef is not defined im 


HM 


13 Bom., 252 (259). 

3 Dhunjibhoy v. Lisboa (1888), 1L. L. R., 
13 Bom., 252 (261); Ghanasham v. 
Moroba (1891), 1. Le R., IS Bom., 474 
(188); Boyson v. Deane (1898), 1. L. R., 
ZENNA 2D 


î fbid. 
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the Specific Relief Act, but it is probably there used 
m the same sense as by Kindersley, V.C., in Wood 
v. Suteliffe,) as meanme such a compensation as 
would, though not m= specie, m effect place the 
plaintifs in the same position in which they stood 


» 


before.” 


(4) Though the foregoing definition may in some cases 


prevent the possibility of awarding damages, the 
plaintiff is not in such cases necessarily entitled to 
an injunction inasmuch as the discretion created 
by the Act has still to be exercised, and in exercising 
such discretion the Court must consider not only the 
nature of the disturbance, but whether an injunction 
would be a proper and appropriate remedy for such 
disturbance. 


(5) Where an actionable nuisance has already been com- 


mitted the question whether the remedy should take 
the form of a perpetual injunction or damages appears 


to be determinable as follows :— 
(a) Where the disturbance is slight and the injury 


sustained is trifling 4 ; 


or where the disturb- 


ance is temporary, either from the nature 
of the disturbance itself,> or from conditions 


affecting the dominant tenement © ; 


eo bim. N. S., 163 (165); 21 
L. J. Ch., 253 (255). And sce this sub- 
ject further discussed infra with refer- 
ence to easements of light and air. 

2 Ghanasham v. Moroba, ubi sup. ; 
and see Boyson v. Deane (1899), I. L. R.. 
22 Mad., 251. But in relation to ease- 
ments of light and air,af such be the 
eorrect meaning of the phrase, it would 
be difficult to say that pecuniary com- 
pensation for an actionable obstruction 
of ancient lights would have that eftect, 
exeept where money might be spent in 
the struetural alteration or rearrange- 
ment of the premises, Ghanasham vV. 
Moroba, ubi sup. at p. 488. 

3 Ghanasham v. Moroba, ubi sup. ; 
and see Boyson v. Deane, ubi sup. 


or where 


4 Ghanasham v. Aloroba (1894), 
METRIS Bon 3746183) EEN 
Union Bank of London (1859), 2 Giff.. 
686; Dent v. Auction Mart Co. (1866), 
Ia Rop Y EEn 235: (219) eS el fer, yo CON, 
of London Electric Lighting Co, (1895), 
LCH. 287 (317) (822) ; Cowper v. Lasdicr 
(1903), 2 Ch., 337 (342); and see Colls 
v. Home and Colonial Stores, Ltd. (1904), 
App. Cas., 179 (212). 

5 Swaine v. G. N. Ry. Co. (1864), 19 
Jur. N. 5., 191 ; Cooke v. Forbes (1867), 
L. Ba, 5 Eq., 166; Shafer v. Cuo 
London Electric Lighting Co. ; Cowper v. 
Laidler, ubi sup. 

6 Dent v. Auction Mart Co., ube sup. 
ae joo VA 


( 
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the action is vexatious and oppressive !: or 
where the plaintiff has by his own conduct 


forfeited his right to an injunction ? ; 


and 


in all cases where damages are really an 
adequate remedy,? a perpetual injunction 
ought not to be granted. 

(bD) Where, on the other hand, the mjury ìs per- 
manent and serious, and is of such a nature 
as to be incapable of adequate compensation 
in money, or where an injunction is necessary 
to prevent amultipheity of judicial proceedings, 
the injunction ought to be granted.4 

(4) An injunction may be awarded to restrain an mjury 
not yet committed, but only threatened or intended.5 


1 Shelfer v. City of London Eleetrie 
Lighting Co., ubi sup. ; Colls v. Home 
and Colonial Stéres, Ltd.. ubi sup. at pp. 
Me 1: 

2 Shelfer v. City of London Fleetric 
Lighting Co., ubi sup. ; and see Cowper 
v. Laidler, ubi sup. ; Anath Nath Deb v. 
Calstana (1908), I. L. 1., 35 Cal., 661 ; 
FPpeE ReA AA [of 1877, 8. 56 (7), and 
infra as to laches, D, p. 636. 

3 As where the nuisance is already at 
an end, Shel fer v. Cily of London Electric 
Lighting Co.. ubi sup. at p. 317, or where 
in eases of light and air the obstruction 
is not so serious as altogether or sub- 
stantially to destroy the utility of tho 
dominant tenement, bnt is still sufti- 
cient to entitle the plamntilf to relief, see 
Chanasham v. Moroba, ubi sup. 3 Dhun- 
pthhoy Sic: Lisboa {(IS59), lel. R., 13 
Nahan Nawaz Jung v. 
Rustompe Nanabhoy (1596), 1. L, R., 20 
Poni, 701; Loyson v. Deane (1899), 
[ols lbo Szadai ss vol, 


there does nol appear to be an INSHpPer- 


FO ee E 


lu such cases 


able diffienl(y in assessing peeuniary 
compensation, sec Ghanashamv. Moroba, 
nbi sup. at p. ISD, 


| Ponnusamwi Terar v. Collector of 


Vadara (18969), 5 Mad. 11. ©., 65; Land 
bank of Iudia v~. 
thoy ISSE) f. Le has 


Varlgagye slhnied- 


Poma 353; 





Nandkishor v. Bhaqubhai (1884), T. 1.. 
R., 8 Bom., 95; Kadarbhai v. Rahim- 
bhai (1889), 1. LO R., 13 Bom., 674: 
Lakshmi Narain Danerjee v. Tara Pro- 
sanna Banerjee (1904), 1. L. R., 31 Cal.. 
Q44: Anderson v. Haldut Roy Chamaria 
(1905), 9 Cal. W. N., 543, and see Spec. 
Rel. Act, | of 1877, s. 54 (e), s. 56 
(a), App. V. This rule has been ap- 
pliec in eases of light and air where 
the utihty of the dommant tenement 
has been absolutely or substantially 
destroyed on the ground that to give 
damages instead of an injunetion would 
be to compel the plaintiff to sell his 
easement to the defendant, see Nandkis- 
hor v. Bhaqubhai; Kadarbhai v. Ra- 
himbhai ; Ghanasham v. Moroba, ubi 


sup. ; Kristodhone Mitter v. Nandarani 
Dassee (1908), 1L. L. R., 35 Cal., S89. 
This is in aceordanee with English 


principles, see Dent v. Auction Marl Co., 
ubi sup. at pe 246; Ayasley v. Glover 
(1874). L. R., TS Eq., 6-44 (552); Smith 
ve Spd (1875), B 1, 200 
(505); Greenwood v. Hornsey (L886), 33 
Uli. dD 371 (477); 5h e Tee 
Shelfer yv. City of London Lleetrie Light- 
ing Co; Cowper v. Laidler, ubi sup. ; 
Colls v. Home and Colonial Stores, Lud, 
CE0T), Nop. e 170 (103). 

* Coldsmid v. 


Wells 


Punbridge 
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Tn such a case the question whether or not the Court will 
interfere by injunction must depend upon the nature and 
extent of the apprehended iischtef and upon the certainty 
or uncertainty of its arising and continuing,’ and upon the 
applicability or inapplicability of clauses (c) and (d) of section 
54 of the Specific Relief Act.? 

And before an injunction will be granted it must be shewn 
that the threatened or intended act will, when committed, 
inevitably result in a nuisance,? and a much stronger and 
clearer case must be made ont than where damage has actually 


occurred, because, as says Jessel, M.R., in Corporation of ed 
i of birming- 


v 


Birmingham v. Allen,’ = in the one case you have no facts to Zam v. Allen. 
“øo by, but only opinion, and in the other case you have 
acta to go by.” 

It should be observed that, in India generally, the discre- 
tion given to Courts by section 54 of the Specitic Relief Act 
to grant an injunetion to restrain the threatened invasion of 
an easement will only arise in eases which do not fall within 


Improvement Commissioners (1866), L. 
R.. 1 Ch. App.. 349; Corporation of Birm- 
ingham v. Alen (1877), 6 Ch. D., 284 
(237) 3 Stddone v. Short (1877), 2C. P.D., 
oi eee <. Price (1894), 1 Gh., 
276; Cowper v. Laidler (1903), 2 Ch., 
337: Urban District Council of West 
Houghton v. Wigan Coal and Tron Co., 
Pamelor oyet Oh. 159 (171); Land 
Mortgage Bank of India v. Ahmedbhoy 
(scala. 1., & Bom.. 35: Bindu 
Pasini Chowdhrant v. Jahnabi Chow- 
dhrani (1896), 1. L. R., 24 Cal., 260: 
Lakshmi Narain Banerjee v. Tara Pro- 
sanna Banerjee (1904), 1. L. R., 31 
Cal., 9445 and see J. E. Act, s. 35, App. 
VIT. Where any one and 
insists on the right to eomimit an 
actionable wrong, although he has not 
already eomunitted it modo et formå., 
and even though he alleges lic has no 
present intention of committing it, an 
action for declaration and injunction 
will lie against him, Skafto v. Bolekow 
Vanughamd Co. (ISS57), 34 Ch. D.. 725, 
728, applied in Thornhill yv. Weeks (1913), 


clanns 


l Ch.. 438 ; see also Thornhill v. Weeks 
Cos 3) (1915), l Ua LD 

l See Goldsmid v. Tunbridge Wells 
Improvement Commissioners, ubi sup. at 
p. 354; Land Mortgage Bank of India 
v. Abmedbhoy. ubi sup. at pp. 68, 69. 

2 See Dhunjibhoy v. Lisboa (1888), T. 
ie Ros lS Bonno oe. Bor E e of 
the Aet, see supra and App. V. 

3 See the authorities cited supra, p. 
193, note 3. “Inevitably ” does not 
mean that the non-occurrence of the 
injury must be impossible, but that the 
injury will in all human probability 
occur, Bindu Basini Chowdhrant v. 
Jahnabi Chowdhrani, ubi sup. : and see 
Siddons v. Short, ubi sup. at p. 577. 
And s. 56 (g) of the Spee. Rel. Act, I of 
HSan. that an injunction 
eannot be granted to prevent, on the 
ground of nuisance, an aet of whieh it 
is not reasonably clear that it will be 
a nuisance. 

4 Corporation of 
Alen, ubi sup. 

> Thad, at a SSN 


provides 


Birmingham v. 


( 632 ) 


clauses (c) and (d) of that section in respect to relief by pe- 
cuniary compensation,! and that the question whether or 
not in any particular case the discretion can be said to arise, 
is governed by the same considerations as in, cases of nuisances 
actually commntted.* 

In England, on the contrary, it is apparently still an ope: 
question whether the Court has jurisdiction under Lord Cairns’ 
Act to award damages instead of an injunetion,? but the 
weight of opinion appears to lie against the existence of such 
jurisdiction,t and there seems to have been only one case in 
which damages were given instead of a prohibitory m- 
junetion.® 

In the Indian Easements Act there is no provision for the 
recovery of compensation or damages for a threatened injury. 
In that Act the provisions dealing with compensation for the 
disturbance of an easement are applicable only to cases where 
the disturbance has actually occurred.® 

But by section 35, clause (b), of the same Act an injunction 
may, subject to the provisions of the Specific Relief Act, be 
granted to restrain a disturbance which is only threatened 
and intended when the aet, if committed, must necessanly 
disturb the easement.’ 


C.—As to Mandatory Injunctions. 


Tt is in the discretion of the Court to grant or withhold a 
mandatory injunction according to the particular circum- 
stances of each case.8 

As to how such discretion should be exercised the antho- 
rities appear to establish the following propositions :— 

(1) A mandatory injunction is granted generally upon the 


1 For the terms of the section, see 
App. V. 

2 See Dhunzibhoy v. Lisboa, ubi sup, 

3 Ser Ghanasham v, Moroba, ubi sup. 

4 See Cowper y, Laidler, ubi sup., und 
the eases there referred to, 

6 ie. in Hollund v. Worley (1881), 26 


Ch. D., 578; see Cowper v. Laidler, ubi 
sup. 

6 Sees. 33, App. VIT, and Ghanausham 
v. Moroba, ubi sup. at p. 487. 

"See Aq. VT) 

8 Seea. 55 of Spee. Rel. Ack, bat 1877, 
App. V. 


( ¢ 
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same principles and subject to the same considera- 
tions as a perpetual myunction.! 

(2) Thus, as a general rule, where damages are an adequate 
compensation, a miandatory Injunction will not be 


eranted.? 


(3) The test of under what conditions adequate relief can 
he afforded by pecuniary compensation is difficult of 
precise definition, as every case of actionable disturb- 
ance must depend on its own circumstances and vary 
in degree, but so far as it 1s possible to deduce any 
principle of general application from the decisions, 
it seems that where the damage caused by the dis- 
turbance is not irremediable, or where the comfort 
or utilitv of the dominant tenement has not been 
destroyed or very substantially diminished, the Court 
will usually award damages instead of granting an 


Injunction 3 ; 


but where the case is one of irreparable 


or very substantial injury a mandatory injunction, 
and not damages, will be granted.4 


— 


1 Lakshmi Narain Banerjee v. Tara 
Prosanna Banerjee (1904), I. T.. R., 31 
Cal. at p. 949. 

2 Bagram v. Khettra Nath Karformah 
(1869), 3 Gb. L. lk. (0. C. J.), at p. 45; 
Bottlewalla v. Bottlewalla (1871), 8 Bom. 
H. C. (O. C. J.), 181; Ranchhod Jam- 
nadas v. Lallu Haribhai (1873). 10 Bom. 
H. ©., 95 ; Ghanasham v. Moroba (1894), 
I, L. R., 18 Bom., 474; Boysonv Deane 
(SJO R Mad., 251; Kal- 
liandas v. Tulsidas (1899), I. L. R., 23 
Bom., 786. 

3 See the eases cited in the last foot- 
note. In this respect the Indian de- 
cisions are in conformity with the views 
expressed by the House of Lords in 
Colls v. Home and Colonial Stores, Ltd. 
ep. Cas., 179, 192, 193, and 
given cffeet to by the Court of Appeal 
in Kine v. Jolly (1905), 1 Ch., 480, 
495, 496, 503, 504 (affirmed (1907), 
App. Cas., 1), that the Court ought now 
to be less free than formerly in grant- 
ing mandatory injunetions, But where 


damages instead of an injunction world 
otherwise be given the conduet of the 
defendant may entitle the plaintiff to an 
injunetion, see mfra, p. 635. Con- 
versely, the plaintiff may have so aeted 
as to render an award in damages a 
sufficient satisfaction of his elaim, 
IV. H. Bailey £ Son v. Holborn & Fras- 
cati, Lid. (1914), 1 Ch., 598. 

4 Provabutty Dabee v. Mohendro Laly 
ikose SSI o Ie Ro 7 Seles 2688 
Nandkishor v. Bhagubai (IS84). 1. L. R., 
S Bom., 95; Yaro v. Sana-ullah (1897), 
T. L. R, 19, AH., 259; Andersen v. 
Haldut Roy Chamaria (1905), 9 Cal. 
W. N., 543: Kristodhone Mitter v. 
Nandarani Dassee (1908), I. L. R.. 35 
Cal., 589. In the case last eited the 
Court, in granting a mandatory in- 
junction, took into eonsideration the 
circulmstanee that the obstruetion was 
a purely temporary one, če. a wall 
erected for the sole purpose of pre- 
venting the aequisition of an easement 
in future. 


( 684 ) 


(4) But in every ease the Conrt has a discretion under 


section 55 of the Specific Relief Act, I of 1877, to 
grant a mandatory injunction according to all the 
circumstances before it, for it was never intended by 
the Legislature to lay down the fixed rule that an 
injunction should not be granted unless the plaintiff's 
property would otherwise be practically destroyed.! 


(5) Independently of special circumstances, such as laches 


on the part of the plamtiff,? or unfairness or sharp 
practice on the part of the defendant,? High Courts 
m India, being Courts both of law and equity, should, 
in exercising their discretion to grant or withhold 
a mandatory injunction, consider not only the extent 
of the myury inflicted on the plaintiff, but the amount 
laid out by the defendant.4 


(6) If the plaintaff comes to the Court as soon as possible 


after the commeneement of the obstruction or as 
soon as it is apparent to him that the obstruction 
will interfere with his casement, and a mandatory 
Injunetion is found to be necessary, such injunction 
will be granted.5 


(T) If the plaintiff neglects to seek the assistance of the 


Yaro v. Sana-allah, ubi sup. 


Court until after the obstruction complamed of 
has heen completed, as in the case of a building 
obstructing ancient lights, the Court will, as a 
gencral rule, withhold the mandatory injunction 
and grant except in 


compensation im damages, 


(1876), 6 Ch. D., 757 (768) ; SN ON 


See oufrd, pe O36, 
See infra, pe O35, 


Dhungthhoy v. Lisboa, ubi sup. at 


= ws to ~ 


p 261; Ghanasham v, Moroha, ubi sup. 
at pe 8f; and see Anath Nath Deb v. 
(ralstana (1905), L L R., 35 Cal, Gul. 
This is in aeeordanee with English prin- 
ciples, see Curricrs? Co. v. Corbett (1865). 
2 Dir. & Sra. 846 (360) : Smeth ve Smith 
(1875) Vee 20 Eq., 500 (505); 
National Plate Class In 
surance Co. Vv. Prudential Assurance Co, 


Provincial 


City of London Eleetric Lighting Co. 
(1805), | Ch., 287 (323). 

S Pent v. stuction Mart Co. (1866), 
L KR. 2 Eye 238; Alywsley v.e Ciuci 
(ISTH), Le RL IS Eq. Sad: Smith v. 
Smith (1875), LR. 20 Beqa 5005 Krell 
ve Durrell (1977) 7 Ch. D., 5413 Crem 
wood v. [fornsey (L886), 33 Ch. D., 171; 
55 L.T., 135; Benode Cooamarce Dossee 
ve Sondaminey Dassee (1859), L. R, I0 


(ol, 252 (264). 


eases where extreme or very serious injury would 
be caused to the plaintiff by the refusal of the 


injunction, or 


where other special ciremmnstances 


call for mandatory rehef.! 

(© Where there has been no laches on the part of the 
plamtiff m coming to the Court, and where the 
defendant has been guilty of unfairness or sharp 
practice, or has endeavoured to evade the juris- 
diction of the Court, a mandatory injunction will be 


granted.? 


To withhold it would be to compel the plaintiff to sell his 


easement at a valuation.’ 


(9) Where the circumstances of a ease so require, a man- 
datory injunction as well as a preventive or perpetual 
Injnnetion ean be granted.4 


l1 Isenberg v. East Indian House 
Estate Co. (1864), 10 Jur. N. N.. 221; 
Durell v. Pritchard (1865), L. R., ł 
Ch. App., 214; City of London Brewery 
Co. v. Tennant (1873), lL. R. 9 Ch. App., 
212; Stanley of Alderly v. Shrewslury 
(1875), L. R., 19 Eq., G16; Benode 
Coomaree Dossee v. Soudaminey Dossee 
MESRA 16 Cal., 252 (265): 
Abdul Rahman v. Emile (1893), L. L. R., 
16 AlL, 69 (72). But mere notice not 
to eontinue building so as to obstruct 
the plaintiff’s right is not, when not 
followed by legal proceedings, a special 
eircumstance justifying departure from 
the usual rule, Benode Coomaree Dossee 
v. Soudaminey Dossee, ubi sup. 

2? Bhuban Mohan Banerjee v. Elliott 
(1870), 6 B. L. R., 85; Dottlewalla v. 
Bottlewalla (1871). 8 Bom. H. C. (O. C. 
J.) 18L (195) (190): Nandkishor v. 
Bhagubhat (1854), 1. L. R.. 8 Bom., 95 
(97); and see Provabutty Dabee v. 
Mohendro Lall Bose (1881), I. L. R.. 
7 Cal., 453; Denode Coomarce Dossee v. 
Soudaminey Dossee, ubi sup. For the 
English deeisions, see Svith v. Smith 
SOR 20 E S00; Araul v. 
Damel (TSI; 7 Ch. D., 55l; 11 
Ch. D., 146; Gaskin v. Balls (1879), 13 
a D 


SA 


Greenwood v. Hornsey 


(1886), 33 Ch. D., 471; 55 L. T., lan; 
Shelfer v. City of London Eleetric Laght- 
ang Co. (1895), 1 Ch., 287 (323); Colls 
v. Home and Colonial Stores, Ltd. (1904), 
App. Cas., 179 (193); Kine v. Jolly 
(1905), 1 Œh., 480, 495, 496, 503, 504. 
For eases where a mandatory imjnne- 
tion has been granted in respect of 
buildings erected pendente lite, see 
Kadarbhai v. Rahimbhai (1889). 1. L.R., 
13 Bom., 674; Kelk v. Pearson (1871), 
IDo ko 6 Ciu Aip SO SA v. 
Smith, ubi sup.; Maekey v. Scottish 
Widows Fund Assurance Society (1576). 
ek. IOIA Ta ey Ro Dien 90; 
Krehi v. Burrell, ubi sup. ; Gaskin v. 
Balls, ubi sup. ; Smith v. Day (1850), 
13 Ch. D., 651 ; Greenwood v. Hornsey, 
ubi sup. ; Daniel v. Ferguson (1591), 2 
ihs 7 sel ong ol \. Morisey (1805), 2 
Chee7 i. 

3 Smith ve Smith ; 
ubi sup. 

4 Dent v. Auction Mart Co. (1866), 
L. R., 2 Bq.. 238; Botilewalla v. Bottle- 
wala (ISTI S Rome HCOE 
Isl; Jamnadas v. Almārum (1877), 
I, L. R., 2 Bom., 133; Land Mortyaye 
Bauk of India v. Ahmedbhoy (1883), 
Ll. le R., S Bom., 35; Abdul akim v. 
Camesh Dutt (1885), T L Ry Ca. 


Nrehl xv. Burrell, 
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(10) When a mandatory 


Injunction 1s 


granted under 


section 55 of the Specific Relief Act, I of 1877, two 
elements have to be taken into consideration ; m the 
first place, the Court has to determine what acts are 
necessary in order to prevent a breach of the obliga- 
tion; in the second place, the requisite acts must be 
such as the Court is capable of cuforemg.! 


(11) A mandatory iujunction, if 


granted, will be limited 


to removing so much only of the obstruction as 
interferes with the easement.* 


D.—Delay and Laches, 


The question whether there has been delay or laches on 
the part of a plaintiff in coming into Court is one of fact, and 
must depend on the particular circumstances of each case. 
The effect of such delay or laches on the plamtiff’s right to 
relief is a question of law and appears to resolve itself into the 


following propositions :— 


(1) Mere delay in taking proceedings is not of itself a bar 
to equitable relief,3 bat where the delay amounts to 
laches and the defendant has changed his position, 
acquiescence will be presumed and an injunction, 
whether preventive or mandatory, will be refused.4 





323 ; Lakshmi Narain Banerjee v. Tara 
Prosanna Banerjee (1904), 1. L. R.. 31 
Cal., 9443 Chotalal Mohanlal v. Lalla- 
bhai Surchand (1904), L. L. R., 29 Bom., 
157. 

1 Lakshmi Narain Banerjee v. Tara 
Prosanna Banerjee, ubi sup. at p. 949. 

“ Specific Relief Act, s. 55, ills. (a) 
and (6), pp. V; Jamnadas v, Atma- 
ram, Ubi sīp.; Provabutty Dabee v. 
Mohendro Lall Bose (1851), L lL. R., 
T Cal, 453 (160); slbdul Hakan v. 
Gonesh Dutt (1885), 1L. L. R., 12 Cal., 
$2535 Bala v. Maharn (1896), L. L. R., 
20 Borm., T88; Kristodhone Mitter v. 
Nandarani Dassee (1908), L. L. R., 35 
Cal., 889. As to cases of hight and air, 
ace infra, Il, pp. 619, 650. It is some- 
Omes desirable for the Conrt to employ 
no profesional man agreed on by the 





parties or, in default, nominated by the 
Court, to determine how the injunction 
is to be given effect to m the way least 
injurious to the defendant, Jamnadas v. 
«lamaram, ubi sup. 

3 Lindsay Petroleum Co. v. Hurd 
(i874), CARRS 6 ECI IERO 
Scott (1874), L. R., 18 Eq., 444; Jam- 
nudas v. Aimaram (1877), L L. R., 2 
Bom., 133 (138); De Dussehe v. Alt 
(1878), 8 Ch. D., 286 (311); Land 
Mortgage Bank of India v. Ahmedbhoy 
(13883), I. L. R., 8 Bom., 35 (85). 

1 Cooper. Hubbuck (1860), 30 Beav., 
160 (106): 7 Jur. N. So 45735 Tigges 
Lall Koer v. Purmessur Koer (1871), 15 
W. R., 40l; Jamnadas yv. Atmaram, abi 
De Russche v. All, ubi sup. ; 
Caskim vw. Daka (IST9) 13) Chime 
821 (325); Chander Coomar Mukerji v. 


sup. ; 


( 67 ) 


On this subject the observations of the Privy Council in Fees 
Lindsay Petrolewm Company v. Hurd, are instructive. They a a 
say: “ Now the doctriue of laches m Courts of Equity is not 
“an arbitrary or a technical doctrine. Where it would be 
practically unjust to give a remedy cither because the party 
has, by his conduct, done that which unght fairly be regarded 
“as equivalent to a waiver of it, or where by his conduct or 
neglect he has, though perhaps not waiving that remedy, 
yet put the other party in a situation in which it would not 
be reasonable to place him if the remedy were afterwards to 
be asserted, in either of these cases, lapse of time and delay 
are most material. But in every case, if an argument against 
relief, which otherwise would be just, is founded upon nere 
delay, that delay of course not amounting to a bar by any 
statute of liuitations, the validity of that defenee must be 
tried upon principles substantially equitable. ‘lwo cireun- 
stances, always important in such cases, are, the length of 
the delay and the nature of the acts done during the interval, 
a nught affect either party and cause a balance of Justice 
‘or injustice in taking the one course or the other, so far as 
‘relates to the remedy.” 

And in De Bussche v. Alt ? it was pointed out by ieta 
L.J., that mere submission to an injury for any time short of the 
period limited by statute for the enforcement of the right of 
action for such injury cannot take away such nght, although, 
under particular circumstances, it may amount to laches and 
afford a ground for refusing relief. 

(2) Such laches or delay as will disentitle a plaintitt 

to an injunction is not necessarily a bar to the 
recovery of damages. 


no 
e 


De Bussche 
So Alih 





Koylash Chunder Sett (1881), I. L. R., 7 
Cal., 655 (673) ; Land Morigage Bank af 
India v. Ahmedbhoy, ubi sup. ; Benode 
Coomaree Dossee v, Soudaminey Dossce 
SSOR 16 Cal., 252; and see 
«lnath Nath Deb v. Galstaun (1908), 
I. L. R., 35 Cal, 661; Specific Relict 
Act, I of 1877, s. 56, cl. (7) (for the 
text, sce App. V); aud supra, p. 197. 


It lies on the defendant to prove that 
the plaintiff has forfeited his right to 
relief by aequiescence, Nandkishor v. 
Bhaguhbai (1884), I. L. R., 8 Bom., 95. 

1 Ubi sup. at p. 239, cited in ae 
nadas v. Atmaram (1877), I. L. R., 2 
Boin. at p. L138. 

2 (1878), 8 Ch. D at p. 3l. 


3 Ranehhod Jamnadas vw.  Lullu 


( 688 ) 


But, in such case, damages, 1f awarded, are a final remedy, 
and will prevent any recurring right of action.! 


E.—Further general principles. 

(1) Where a plaintiff sues for an injunction or for such 
other relict as the Court may think fit to grant, and Ins remedy 
is found to he in damages, the Court should not dismuss the 
suit and refer the plamtiff to a fresh suit for damages, but 
should itself take evidence and find what pecuniary compensa- 
tion the plaintiff is entitled to recover for the mjury complained 
of and proved.” 

(2) An inquiry as to damages will not be directed where the 
plaintiff has opened a case of substantial damage and has 
failed to prove 16.3 

(3) When a plaintiff has established his right to an 
injunction he ought not to be deprived of it on the ground 
that the publie will be injured if it is granted.4 

(4) In the-case of an actionable disturbance the fact that 
the plaintiff has himself contributed thereto should not in 
itself preclude him from obtaining an Injunction against the 
person causing the disturbance.® 


F.— As to clause (b) of section 54 of Specific Relief Act, 
folie. 

This clause is, apparently, not intended to lay down a 
rule applicable to casements, but rather to apply to such cases 
as are referred to in illustrations (4) and (1) to the section.® 








—s 


flambha: (1573), 10 Boim. H. C., 05 5 Ci 
of London Brewery Co. v. Tennant (1873), 
L %.,8 Ch. App.,M0; Shelferv. Caty of 


ity = Galstaun (1908), 1. L. R., 35 Cal., 66l. 
3 3 Kino v., Rudkin (1877), 6 Ch. D., 
160. 


London Electric Lighting Co. (1895), 1 
Clr, 287 (322): 

Petty of London Brewery Co. v. 
Tennant, ubi sup. 

* Kaltiondas v. Tulsidas (1899), 
I. I. Wt, 28 Bont, 186 sor welicretthio 
Court is not in itself in oa position to 
weeess the amount of damages it will in 
practice 
direct an inquiry, see Wine v. Jolly 
(1905), 1 Ch., 180; slnuth Nath Lieb v. 


aecordomes witb tho usual 


4 Jmperial Gas Light and Coal Co. v. 
DBroudbent (1856-1859), 7 De G. M. & 
Gs, 836 (M2); 7 TECCO GOE 
Shel fer v. City of London Electric Light- 
ing Co. (1895), 1 Ch., 287, 315, 316. 

5 Staight v, Buru (1569), L. R., & 
Ch. Appa 163, 

6 Sec Ghanashant y. Moroba (1591), 
W R., PSSBon., We GSD).  Porihe 
text ol these illustrations, sce App. V. 
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G.—Penalty for breach of injunction. 


When once an injunction has been granted, the person con- 
mitting a breach thereof renders himself liable to conunittal.! 


H.—Relief for breach of covenant creating easement. 

Where a right docs not arise as an ordinary casement but 
as a special right created by covenant, a Court of Equity will 
grant an injunction for its actual or intended disturbance 
without regard to the amount of damage sustained.” 

In Leech v. Sehiweder, Mellish, L.J., said 3: ‘ Of course 1b Leech v. 
“would be possible to insert in any covenant words which °°!” 
“ would increase the right of the covenantee to damages at law 
«if his rights were violated, and would entitle him to an 
“ imjunction in equity to enforce that right. For mstance, it 
“might be said in a covenant that the lessee should freely 
“enjoy the house, with an umnterrupted view from the 
“ drawmg-room windows over all the existing land of the 
lessor. If that were inserted, no doubt it would give a 
“larger right than had previously been granted, and damages 
“ might be recovered at law if the lessor broke that covenant, 
“and a Court of Equity would grant an injunction against the 
“lessor if he were intending to break it, aud no doubt would 
“also grant an injunction against the person claiming under 
“ the lessor if he took with notice of the covenant.” 4 


I— Agreement preventing acquisition of easement. 

Conversely, if there is an agreement preventing the 
acquisition of an easement the Court will not grant relict for 
an obstruction created under such agreement.® 





(igre a7 L J. Che, 742. 
3 Ubi sup. at p. 474. 
4 The instance given here is of a right 


1 Pranjivandas v. Mleyaram (1864), l 
Boim., H. C., 148. As to breach of 
injunction, see further, Kerr ou Injunc- 


tions, Sth Ed., pp. 684 et seg. ; Wood- 
roffe on The Law relating to Injune- 
tions, pp. 87 et seg. For the case of a 
corporation see Stancomb v. Trowbridge 
Cee A19t0), 2 CUh., TAO. 

meer ty, ewer (1574), Li. R, 9 
Ch. App., 163 ; and sce lrolason v. Levy 
(1868), 17 L. T., 04l ; Alisen v. Seckhaime 


not amounting to an easement, but the 
same principle would apply to the case 
of an casement. 

= oce 1. Dh Ai o lo. expla, 
VII, and Sultan Nawaz Juny v. 
Rustomji Nanabhoy (i896), J. L. R., 20 
Bom, wale: (suo Io Live 2 eon. 
AE Go Lo} o deo SE iik peeled. 
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J.— Statutory relief by damages. 

Under section 33 of the Indian Kasements Act, V of 1582, 
the owner of any mterest in the dominant heritage, or the 
occupier of such heritage, may institute a suit for compensa- 
tion for the disturbance of the casement or of any right 
accessory thereto: provided that the disturbance has actually 
caused substantial damage to the plamtitt.! 

“ Substantial damage ” is defined by Explanations I, I, 
and II to the same section.* 


K.— As to mixed relief. 


In India, both before and since the passing of the Specitie 
Relief Act, I of 1877, it has been open to the Court to grant 
mixed relict by injunction, perpetual or mandatory, or both, 
and damages where the circumstances of the particular case 
so require 3; and in cases of continuing actionable nuisance a 
combined preventive and mandatory injunction is ordinarily 
the proper remedy.4 


L1.—-In Cases of Light and Air. 


since by far the greater number of eases relating to the 
disturbance of easements aro cases of hight and alr, it Is 
thought that this part of the present chapter may be 
appropriately concluded (a) by a shert swnmary of the 
Indian decisions dealing with the question of relief by 
injunction or damages for the actionable disturbance of 
eascnents of light and air, (b) bv reference to certain 
considerations of practical importance and utility m deternin- 
ing questions as to the degree of obstruction and the extent of 


a a a -aea 


I, L, R., 31 Cal., 941; Chotalal Mohan- 
lat v. Lallabhai Surchand (1904), 1. L. 1$., 
29 Bom., 157. 


1 Lakshmi Narain Banerjee v. Tara 


1 See App. VIT. 
* Sce App. VIF. 
3 Jamnadas v, Atmaram (1877), 
Ib. R, 2 Bom., 133; Land Mortyage 


Bank of Judia v. Ahmedbhoy (1883), 
L L. Ra 8 Bom., 35; Abdul Hakim v. 
lames h Dutt (1885), 1, 1. RE 12 Cal., 
$253 nnd see Lakshmi Narain Baacrice 
v. Tara (1901), 


Prosanna Laucrjce 


Prosanna Banerjee, ubi sup. at pp. 948, 
H RL 
danmges aro not an adequate remedy, 
see supra, under B and C. 


This is of course provided that 


( Gil ) 


the injury thereby caused, (ce) by reference to (1) the forin of 
injunction and (2) declaration, and (4) by reference to the 


question of damages. 


A.—Summary of Indian decisions as to relief by 
injunction or damages. 

In Alodhoosoodun Dey v. Bissonauth Dey! there was a Modhoo- 
threatened complete obstruction of ancient lights and a sed Dey 

v. Bissonauth 
preventive injunction was granted, Dey. 

In Jamnadas v. Atmaram ? the defendants, in spite of re- Jamnadas v 
peated notice and warning from the plaintiff, had continued to Ao 
build their new house only one foot away from the plaintiff's 
ancient house, until they had raised it higher than the 
plaintiffs building and thereby darkened some of the principal 
rooms therein, making them unfit for occupation during the 
day without artificial ight. Mandatory injunction allowed. 

In Prevabutty Dabee v. Mohendro Lall Bose,’ the defendant, Prorabutty 
notwithstanding the plaintiffs remonstrance, began and ine K 

: ohcndro 
completed a wall which totally obstructed one of the plaintiff's Lell Bose. 
ancient lights. Mandatory injunction granted, 

In Nandkishor v. Bhagubhac’ the plaintiffs house was Nandkishor 
higher than the defendant’s shop and had a side window in Ye Beeg bhui. 
Ae common wall dividing the two premises. The defendant 
raised the outer wall of his shop and thereby completely 
enclosed the plaintiff's window. It was held that this was an 
injury of so serious a nature as to be incapable of adequate 
relief in damages. Mandatory injunction granted. 

tn Dhunjibhoy v. Lisboa® the dispute between the parties Diunjibhoy v. 











. fee eens Lisboa, 
2 (1875) 15 = ie ee, 361, Kneglsh Courts under Lord Cairns’ Act 
2 qs oe) RRT 2 Bonia 133, (see Greenwood v. Hornsey (1886), 33 Ch. 
3 (ISSI) I. Raa T Col 453. DoI: 55 L. T, 135: Mariama v. 
1 (Iss4) 1. $ = : Bom., 95. Price (1891), 1 Ch., 276 (250); Comper 
5 


(1859) I, L. R.. 
this case the 


Na EO 252. / In v. Laidler (1903), 2 Ch., 337, and supra, 


ae approved and acted 4 (a), pp. 615, 616), has been accepted 


upen the grounds stated in Folland v. 
Worley (1884), 26 Ch. D., 578, for giving 
damages instead of an injunction. The 
view taken in Holland v. Worley, though 
doubted in later English decisions in 
reference to the jurisdiction of the 


BIE: 


in Dhunjibhoy v. Lisboa, ubt sup., ana 
later Indian decisions (Ghanasham v. 
Moroba (1894), L L. R., 18 Bom., 
474; Doyson v. Deane (1899), I. L. R., 
22 Mad., 251) so far as it permits of 
damages, instead of an injunction, being 


{1 


Benode Coo- 
maree Dossce 
v. Souda- 
miney Dossce. 


Kadarbhai v. 
Rahimbhai. 


Ghanasham 
v. Moroba. 


had reference to four ancient windows iun the south wall of the 
plaintiffs house, two being on the second floor and two in a 
loft. At the date of the action the defendant had begun to 
build a house the north wall of which was about six fect distant 
from the plaintiff's south wall, and was intended to be sixty- 
four fect high, t.e. about twenty feet higher than the plaintiff's 
windows in the loft. It was proved that the obstruction would 
not be so serious as substantially to destroy the utility of the 
dominant house. Preventive injunction refused. Substantial 
damages (Rs.2000) awarded. 

In Benode Coomaree Dossee v. Soudaminey Dossee}! the 
plaintiff, though he gave the defendant notice not to continue 
building so as to obstruct his right, delayed taking proceedings 
until the building had been completed. Mandatory injunction 
refused. Damages agreed upon between the parties. 

In dvadarbhat v. Rahimbhai? it was proved that the wall 
intended to be built by the defendants would so obstruct the 
passage of light and air through an ancient window in the 
plaintiffs house as completely to darken the room to which 
the window belonged and render it untit for use. 

On second appeal preventive injunction granted by first 
Court restored, and mandatory injunction granted dirccting the 
defendants to remove the wall they had raised after lower 
Appellate Court’s decree in their favour and pending plaintiff's 
appeal to the High Court. 

In Ghanasham v. Moroba? the defendant had partially 
erceted and mtended to complete a building which though 
sensibly diminishing the plaintiffs light had not and could 
not render the plaintiffs premises substantially unfit for the 





how n matter of general practice in 
the High Court, though the rulo inust 


nwarded in cases where the servicnt 
tenement is situated in n large and 


crowded city incapable of extension 
except vertically, and where this and 
other circumstances connected with 
the situation of tho servient tencinent 
would dispro- 
The upplica- 
tion of this view to cases of light and 
air arising in the city of Bombay is 


mako an injunction 


porGonably oppressive. 


still be administered with cure und 
caution and a due regard to tho special 
circeurustances of cach case, see Dhun- 
jibhoy v. Lisboa; Ghanushum v. 
Moroba, ube sup. 

1 (1889) ITE RT 16 Cale 

= (1880) I. LL. R 1S Boma 

3 Ubt sup. 
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purpose for which it might reasonably be expected to be used. 
Preventive and mandatory injunction refused. Rs.500 awarded 
as damuyes. 

In Sultan Nawaz Jung v. Rustomje Nanabhoy ! no serious Sultan Nawaz 
damage had been caused by the obstruction; no room in %03 \ us 

je Nana 
the dominant tenement had been rendered uninhabitable, boy. 
though two rooms had been rendered somewhat hotter and 
darker, causing a slight reduction in market value. Preventive 
injunction refused. Damages assessod by taking loss of rent 
at Rs.240 per annum, and allowing twenty-live years’ purchase. 
Rs.7000 awarded in all. 

In Yaro v. Sana-ullah,? where the dominant tenement had Yaro v. Sanu- 
been used for more than twenty years for the purposes of ous 
manufacturing a particular kind of cloth, and the defendant 
built so near and in such a manner as to render the 
dominant tenement practically useless for such purposes, 
mandatory junction granted. 

In Boyson v. Deane 3 the damage caused by the defendant's Boyson v. 
building was comparatively small and far short of rendering a 
the plaintiff's premises useless or seriously diminishing their 
selling value. Injunction, perpetual and mandatory, refused. 

Damages granted. 

In Chotalal Mohanlal v. Lallubhai Surehand 4 the Bombay Chotalal 
High Court granted an injunction on concurrent findings by aaa i 
the two lower Courts that there had been a diminution of the Surchand. 
amount of light and air accustomed to enter the plaintiff's 
windows during the prescriptive period and that the occupation 
of the plaintiffs house had thereby been rendered uncom- 
fortable. 

In Anderson v. Haldut Roy Chamaria 5 there had been a Anderson v. 


substantial privation of light and air, preventing the plaintiffs 44a Koy 
= ? Chamearta. 








1 (1896), I. L. R., 20 Bom., 714; on was excluded by agreement. 
appeal to the Privy Council (1599), (1897) L. L. R., 19 All. 200. 
lemme oom. (P. C.), 150, LR., d (1 S00) Jo Io on A Wels Zot. 
26 Ind. App., 154, where the question 3 (1904-5) l. Le R., 29 pon x lato 
of relief was not gone into, it being held 3 (1905) 9 CAL W. N., 543. 
that the plaintiffs alleged casement 


I% 


Anath Nath 
Deb v. Cral- 


SlUUN, 


Kristodhone 
Mitler v. 
Nandaruni 
Dassee. 


Esa Abbas 
Sait v. Jacob 
Haroon Sail. 


Muthu 
Krish 
Ayyar v. 
Somali wyja 
Muninagan- 
drien. 


( 644 ) 


from carrying on their jute business as beneficially as before. 
Mandatory injunction granted. 

In dnath Nath Deb v. Galstaun! there was such a 
diuinution of the plaintiffs light as to amount to a nuisance, 
but as there had been considerable delay on the plaintiff's part 
m taking legal proceedings, and as there was a great dispro- 
portion in value between the plaintiff's and defendant’s 
buildings, the former being a small old-fashioned house and 
the latter a large and expensive one, and further, as the 
defendant could not have complied with a mandatory 
injunction without pulling down the whole of his building 
or so much of it as would render the remainder practically 
uscless, mandatory injunction refused. Inquiry as to damages 
directed, 

In Avristodhone Mitter v. Nandarani Dassee ? ancient lights 
had been closed by the owner of the dominant tenement, and 
the defendant treating that as an abandonment erected a wall 
on his premises agamst the dominant house solely for the 
purpose of preventing the right being regained. It being held 
there was no abandonment, a mandatory injunction was granted. 

In Isa Abbas Sait v. Jacob Haroon Sait ® the defendant 
had partially ereeted a wall and thereby completely closed the 
plantiff’s window to all access of light and air. ‘he court con- 
sidered this a clear case for mandatory and perpetuai injunction. 

In Muthu Krishna Ayyar v. Somalinga AMuninagandrien 4 
the obstruction complained of was found to have darkened 
the plaintiffs house so as to make it unconJortable and m part 
useless, A maudatory injunction was granted. 


B.— Practical considerations in determining the degree 
of obstruction and extent of injury thereby caused. 


(1) fale as to angle of forty-five degrees. 
There is no rule of Jaw that, if forty-five deurees of 


unobstructed heht are left, there is still sufficient light for 


1 (008 To. ha Gale 3 (1909-10) J. L. W., 33 Mad., 327. 
2 (tags) 1.1. R. coset, S59. & (912-13) 1. L R., bo oie 
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the comfortable or beneficial enjoyment of the dominant 
tenement and the dominant owner cannot maintain an 
action for the injury caused by the diminution of the 
heht.? 

But it is a matter of primd facie evidence, and, according 
to experience, is, in general, a fair working rule, that no 
substantial injury is done or is likely to be done where an 
angle of forty-five degrees is left, especially if there is good 
light from other directions as well. 

And this test may be adopted as a valuable guide in cases 
where the proof of obscuration is not definite or satisfactory.” 

In Beadel v. Perry * it was thought that by analogy to the 
principle of the Metropolitan Building Act, a wall built oppo- 
site to ancient lights to a height not greater than the distance 
between such wall and the ancient lights would not, under 
ordinary circumstances, be such a material obstruction as 
would necessitate relief by injunction; and in accordance 
with this view a mandatory injunction was granted directing 
the defendant to reduce his wall to an elevation not exceeding 
such distance. 

In City of London Brewery Company v. Tennant Lord Xel- City of 
horne said po” Furtlier, with regard to the forty-five degrees, Wey eo 

there is no positive rule of law upon that subject ; the cir- v. Tennant. 
‘“cumstance that forty-five degrees are left unobstructed being 
“ merely an element in the question of fact, whether the 
“ access of light is unduly interfered with; but undoubtedly 
“there is ground for saying that if the Legislature, when 
“making general regulations as to buildings, considered that 


Beadel v. 
Perry 


1 City of London Brewery Co. v, Ten- 
neni (1873), L. R., 9 Ch. App.. 212; 
Theed v. Debenham (1876), 2 Ch. D., 
165; Eecelesiastical Commissioners v. 
Kino (1$80), 14 Ch. D., 213 (228) ; 
Colls xv. Home and Colonial Stores, 
Ltd. (19041), App. Cas., 179, 204, 210, 
211; Delhi and London Bank v. Hem 
Ladle Dul (1SS7), I. L. R, 14 Cal., 
$39 (858); Chotalal Mohanlal v. Lallub- 
hai Surchand (1904), I. L. R., 29 Born., 


157. 


2 See the English cases cited in the 
last note, and Parker v. First Avenue 
Hotel (1883), 24 Ch. D., 282 ; Delhi and 
London Bank v. Hem Lall Dutt (1887), 
I. LoeRs 1a.Cak. 839 (868); Balak, 
Maharu (1895), 1. L. R., 20 Bom., 788 
(790). 

3 Delhi and London Bank v. 
Lal Duti, uli sup. 

4 (1866) L. R., 3 Eq.. 465, 

2 til sup. at pe 220: 
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‘when new binldmegs are erected, the light sufficient for 
“ the comfortable occupation of them will, as a general rule, 
“ be obtamed if the buildings to be erected opposite to them 
“have not a greater angular elevation than forty-five degrees, 
“ihe fact that forty-five degrees of sky are left unobstructed 
“may, under ordinary circumstances, be considered primd 
“ fucie evidence that there is not likely to be material injury ; 
“and of course that evidence apples more strongly where 
“only a lateral light is partially affected and all the lights 
“are not obsiructed. T make that observation, not imagining 
“ that either at law or in this Court any judge has ever meant 
“to lay down as a general proposition that there ean be no 
“ material mjury to light if forty-five degrees of sky are left 
“open; bnt I am of opinion that if forty-five degrees are left, 
“this is some primd@ facie evidence of the hight not being 
“ obstructed to such an extent as to call for the interference of 
“the Conrt—evidence which requires to be rebutted by direct 
~ evidence of injury.” ! 


(2) Other matters of evidence. 


(a) The suggestion made by Lord Macnaghten m Colls v. 
Home and Colonial Stores, Limited,? that judges who exercise 
the functions of boih judge and jury might often usefully 
avail themselves of the assistance of independent and experi- 
enced surveyors in reporting upon the degree of diminution 
which a plaintiff's ancient light and air has mndergone, is 
obviously of praetical valne to Indian tribunals in cases arising 
In the Presideney towns or other large cities of India. 

[le says 3: “Jt will be observed that in Baek v. Staeey * the 
“learned judge told the jury who had viewed the premises 
“that they were to judge rather from their own ocular 
‘observation than from the testimony of any witnesses, how- 
“ever respectable, of the degree of diminution which the 


l Approved by Lord Davey in Colls $ Ubi sup. wt p. 192. 
v. flame and Colonial Stores, Ltt, ubi 4 (Veet) 2°Ga wel. ae PRERA 
Hjh nd p. D, 679. 


z (1901) Vpp COn, 17. 
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“ plaintiff's ancient light had undergone. Now, a judge who 
“exercises the functions of both judge and jury cannot be 
“ expected to view the premises himself, even if he considers 
“himself an expert in such matters. But I have often 
“ wondered why the Court does not more frequently avail itself 
“of the power of calling in a competent adviser to report to 
“the Court upon the question. There are plenty of experi- 
“enced surveyors accustomed to deal with large properties 
“in London who might be trusted to make a perfectly fair 
“and impartial report, subject, of course, to examination in 
“ Court if required.” 

(L) Upon the question of what is relevant evidence in an Trrelevant 
inquiry into the effect that a particular obstruction has had &idence: 
upon the comfortable or beneficial occupation of the dominant 
tenement, 1t seems abundantly clear that any evidence directed 
to proving that, notwithstanding a substantial diminution of 
light and air amounting to a nuisance, the plaintiff's premises 
are still better lighted than, or as well lighted as, many other 
premises similarly situated is irrelevant and inadmissible. 

This proposition is almost self-evident. Any such com- 
parative test must be obviously unreliable and unsatisfactory 
and capable of serious inconvenience and hardship to the 
plaintiff, who might thus find himself compelled to adopt 
a peculiar and fanciful standard of enjoyment wholly unsuited 
to his particular requirements. 

Upon this question Lord Macnaghten, in Colls v. Home Colls v. Home 
and Colonial Stores, Limited, says': “ Perhaps I ought to A 
“add a word about Warren v. Brown,? which is referred to in 
“ both ihe judgments below. I cannot say that that case is 
“quite satisfactory to my mind either as dealt with in the 
“ Court of first instance or in the Court of Appeal. In the 
“ Court of first instance the learned judge who tried the case 
“found aspecial verdict which is not very easy to understand. 
~The room in which the light has been materially diminished 
“ “in its present state is,’ he says, ‘better lighted than the 


1 Ubi sup. at p. 194. talk, cla: 
EOD. B., 7225 C. A. (1902), 











Anath Nath 
Deb v. Cal- 
stuun. 
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* “oround-floor front rooms in many of the principal streets.’ 
* I do not see what bearing that fact had on the question at 
“issue.” 

In Anath Nath Deb v. Galstaun before the Caleutta High 
Court, it was sought to prove that, notwithstanding a material 
diminution of the plaintiffs light amounting to a nuisance, the 
plaintiffs office had more light left than many other offices in 
Calcutta, that the light coming to the plaintiff's premises was 
sufficient for business purposes, and that the plaintiff could, 
by making internal alterations in his premises, improve the 
light coming thereto: but it was held, following Lord Macnaghten 
in Calls’ case, that such evidence was not relevant. 

And, in this connection, the observations of Vaughan- 
Williams. L.J., in Wine v. Jolly,? on the meaning and applica- 
tion of the expression “ well-lighted,” shew that the fact 
that a particular room is “ well-lighted “` does not necessarily 
exclude the existence of a nuisance. He says: “I am not 
“prepared to sav that a room may not be still a well-lighted 
“room after the obstruction, and yet be a room which is 
substantially less comfortable and less convement according 
to the ordinary notions of mankind in this conntry. I think 
that may he so. I do not know what the exact standard 1s 
that one applies when one uses the word ‘ well-lighted.’ 
‘ Well-hehted? is obviously a comparative expression : 1t may 
mean well-lighted taking the average of the opinions of 
people of the present day as to the quantity of light that is 
required, I do not know in which sense it is used here? 
but rf if means merely that the room is well-hehted taking 
the average of rooms of honses in the suburbs, or the average 


¢é 


(A 


of rooms In the metropolis or m large towns, it seems to me 
that, notwithstanding that the room is well-lighted in that 
sense, it still might be that the obstruction has rendered 
(he house substantially less comfortable and convenient 
accordmye to the ordinary notions of mankind.” 


t (1908) 1 nie en). ee. had found Chat the room in question 
> (1905) t Ch., 480 (191). wus, notwithstanding (he obstruction, 
3 fu the Court below Kelkewieh. J., stih a well-liehted room, 
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C.-—Form of Injunction. Declaration. 

At the time of the decision in Colls v. Home and Colonial (1) Form of 
Stores, Limited.’ the common form of injunction which had iMunciter. 
been in use since the case of Yates v. Jack 2 was that which es Y 7 
restrained the defendant “from erecting any building so as 
“ to darken, injure, or obstruct any of the ancient lights of the 
“plaintiff as the same were enjoyed previously to the taking 
“down of the house which formerly stood on the site of the 
“ defendant's new buildings, and also from permitting to 
“remain any buildings already erected which will cause any 
Se uemolstruction.” 3 

But having regard to the decision in Colls’ case such form Colls v. Home 

cannot now be considered as altogether free from objection in ae 
cases arising under the general law—though it may still be 
suitable in eases governed by the Indian Easements Act 4—and 
the order for a perpetual or prolibitory injunction, when 
expressed in general terms, should now be in the following 
modified form: “ That the defendant, his servants, or agents, 
“ þe perpetually restrained from erecting any building so as to 
“darken, injure, or obstruct any of the plamtiffs ancient 
“liehts or windows so as to cause a nuisance or illegal 
“ obstruction to the plaintiff's ancient lights or windows as the 
“same existed previously to the taking down of the house 
“which formerly stood on the site of the defendant’s new 
“ buildings,” 5 

In cases where before the defendant's new buildings are 
completed the action is brought to a hearing, but there seems 
to be good ground for the plaintiff's apprehensions, an order 
may conveniently be made in the above form with costs up to 





1 (1904) App. Cas.. 179. 

* (1866) L. R.. 1 Ch. App., 295 (298), 
referred to in (1904), App. Cas. at 
p. 207, 

3 See the same form adopted in Dent 


v. duction Mart Co. (1866), L. R., 
PEGES (205). 
4 For forms of orders in cases 


governed hy the Indian EKasements Act. 
see Kadarbhat v. Rahimbkai (1889), 


I. L. R., 13 Bom., 674 (677); Pala v. 


Mahina (S90 ERER 20 Bom, 
788 (791); Chotalal Mohanlal v. 


Lallabhat Surchand (1904), I. 
29 Bom., 157. 

5 Colls v. Home and Colonial Stores, 
Le. (1904), App. Cas. at pp. 193, lor. 
IFiggins v. Betts (1905), 2 Ch.. 210 (217): 
Andrews v. Waite (1907), 2 Ch., 500 
(510). 


PE 


(2) Declara- 
tion. 


the hearing, and liberty to the plaintiff within a fixed time 
alter completion to apply for further relief by way of mandatory 
injunction or damages, as he may be advised.! 

And a mandatory injunction, if and when granted, should 
in form be limited to such parts of the building of the defen- 
dant as have been erected so as to canse such nuisance or 
obstruction as aforesaid.? 

Where the act or acts complained of is or are to be ascribed 
rather to a desire on the defendant’s part to ascertain the 
plaintiff's rights than to infringe them (as by the erection of 
a hoarding), and at the time of the bringing of the action 
the defendant shews no intention to cause the anticipated 
disturbance, the Court, instead of granting an injunction, may 
consider the plaintiff's right to be sufficiently protected by a 
declaration (with hberty to apply thereafter for an injunction), 
provided the defendant undertakes to give the plaintiff reason- 
able notice of his intention to rebuild, and at the same time to 
produce to the plaintiff upon request his building plans. 


D.—-Damadges. 

The damages recoverable for the wrongful obstruction of 
ancient lights are not necessarily confined to the particular 
light or lights affected but may extend to the diminution in 
ralue of the whole of the plaintiff's premises if such was the 
direct consequence of the wrongful obstruction and so probable 
that it must or could have been foreseen.4 


(5) Limitation. 


The sections and articles (first schedule) of the Indian 
Lindtation Act, IX of 1908, applicable to easements have 
already been referred to and diseussed,® and attention has 
heen drawn to the effect of the provision contained in the 


1 Colls v, Home and Colonial Stores, (US). 


Lid, (1901), App Casal p. 194 ; /liygyins ^ Qrifith v. Richard Cluy & Sons, 
ve Pitts, nbi sup, LCN.) Eo ace le 

2 See the form of the order in Higgins D See Chaplet, Part 11, 15, al pp: 17. 
v. Betts, nnd Andrews v. Waite, ubi sup. 18, 


3 Smith vo Barter (1900), 2 Ch, 135 


fourth paragraph of seetion 26, sub-section (1), of that Act upon 
the hmitation of suits brought for the disturbance of prescriptive 
easements. ! 

In order to complete the subject, it is necessary to consider 
the application of Article 120 to suits for injunctions to 
restrain the disturbance of easements, and the question of 
recurring and continuing causes of action. 

It must be remembered that Articles 86, 87, and 38 of the 
second schedule apply only to suits brought to recover compensa- 
tion for the disturbance of easements and natural rights, and 
that, subject to the apparent effect of the above-mentioned 
provision in section 26, there is no express provision m the Act 
as to the period of limitation of suits brought to restrain the 
disturbance of easements or natural rights.? 

Thus, the Court has had no alternative but to hold that Limitation 


the limitation of such last-mentioned suits is governed by Ones 
Article 120, which prescribes a six years’ limitation.’ pened 
As to recurring causes of action, it should be remembered ene 
that in the case both of easements and natural rights of cause of 
support each successive subsidence causing a recurrence of se of 
damage constitutes a fresh cause of action.4 support. 


In respect of obstructions or disturbances which arc Continuing 


continuing acts, the cause of action accrues de dic in diem.® pene 


Within this category fall obstructions to rights in water.6 Rights in 


: . w ater. 
and obstructions to ancient lights. Neue 
; ee iehi 

1 See Chap. VII, Part II, at pp. 460 5 Sees. 23 of Act IK of 1908, App. 1V 
el Seq. (reproducing the same section of 
AUUT at pp. 152, 453. Act XV of 1577), and the cases below 
3? Kanakasabai vy. Mutlu (1890), cited. 
IL L R., 13 Mad., 445, decided under € Ponnusawmi Tevar v. Collector of 
the corresponding provisions of Act Madura (1869), 5 Mad., H. C., 6 (24); 
XV of 1877 then in force. Rajroop Koer v. Syed Abul Hossein 


4 Mitchell v. Darley Main Colliery (1880), 1. L, R., 6 Cal., 394; 7 Cal. 
Co. (1886), II App. Cas., 127 ; Crumbie IDo Jio PARR 7 malo ppg ets, IE 
v. Wallsend Local Board (1591), 1 Q. B,  Kuvarji v. Dai Kuvar (A881), I L. Re 
503; West Leigh Colliery Co. v. Tunni- 6 Bom., 20. 
clije d Hampson, Ltd. (1908), App. 7 Thompson v. Gibson (IS4+1), 7 
Cas., 27; and sce Chap. 111, Rart IV. M. & Waat p. 460; Jenks v. Viscount 
andi Chap. V, Part IV. Clifden (1897), 1 Ch, 694. 
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fr will be remembered that a mere license is a purely 
personal privilege or right enabling the licensee to do some- 
thing on the land of the licensor which would otherwise be 


unlawful.! 
In Muskett v. Hill? and Wood v. Leadbitter 3 the nature Nature and 
and legal incidents of a license were considered and explained, P ee 
and the elaborate judgment of Chief Justice Vaughan im the Zill. Wood v. 
. Leadbittcr. 
old case of Thomas v. Sorrell 4 was quoted with approval. In 
Wood v. Leadbitter, Baron Alderson, in delivering the Judgmeut 
of the Court, said 5— 
“Tn the course of his judgment 6 the Chief Justice says, 
“< A dispensation or license properly passeth no interest, nor 
alters or transfers property in anything, but only makes an 
“action lawful, which without it had been unlawful. As a 
license to go beyond the seas, to hunt in a man’s park, to 
come into his house, are only actions which, without 
license, had been unlawful. But a license to hunt in 
“a man’s park, and carry away the deer killed to his own 
“use; to cut down a tree in a man’s ground, and to carry 
“it away the next day after to his own use, are licenses 
“as to the acts of hunting and cutting down the tree, 
““but as to the carrying away of the deer killed and tree 
cut down, they are grants.” So, to license a man to eat 
“‘my meat, or to fire the wood in my chimuey to warm 
“him by, as to the actions of cating, firing my wood, and 
warming hin, they are licenses; but it is consequent 
“ “necessarily to those actions that my property may be 
destroyed in the meat eaten, and the wood burnt. So as 
in some cases, by consequent and not directly, and as 
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1 See Chapter I, Part I, pp. 27 e¢ seq. (1845), 13 M. & W., 838. 


A license may also refer to something 
to be done on the land of the licensee, 
as in the case of the extinction of an 
easement through the authorised act 
of the servient owner, see supra, 
Chap. IX, Part IJ, B, pp. 534 et seq., 
and infra in connection with the 
question as to when a mere license 
may become irrevoeable. 
= (1839) 5 Bing. N, C., 694. 


3 
1 (1679), Vaughan’s Rep., 344 (351). 
5 Ubi sup. at p. SEE 
6 ie. in Thomas v. Sorrell, ubi sup. 
7 As soon as timber has been 
severed under a license to enter and 
cut, the legal property in the severed 
trees vests in the hcensee, James Jones 
d Sons, Ltd. v. Tankerville (Earl) 
(1909), 2 Ch., 440 (442). 
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“ “its effect, a dispensation or heense may destroy and alter 


‘* property.’ ” 
Newby v. This definition of license has also been quoted with ap- 
a at proval in later cases, such as Newby v. Harrison! and Heap 
Hartley. v. Hartley,? and in the last-mentioned case stress was laid on 


the point that a license pure and simple is merely leave to do a 
thing, enabling the licensee to do lawfully what he could not 
otherwise do except unlawfully, that it confers no interest or 
property in the thing, and that, though it may be coupled with 
a grant which conveys an interest in property, by itself it 
never conveys an mterest in property. 

English defini- {n India, Judicial and legislative definitions of license have 


tion followed evidently followed the English definition of the term.3 
in India, 3 


1 Act, section 52 of the Indian Easements Act enacts that where 
8, 52. one person grants to another, or to a definite number of persons, 


a right to do or to continue to do, in or upon the immoveable 
property of the grantor, something which would in the absence 
of such mght be unlawful, and such right does not amount 
to an casement or interest in property, the right is called a 
license.4 

Lhe other two distinctive features of a mere license are 
that it is revocable, and that, being a purely personal right, it 
cannot be assigned.& 


Pentin Keeping in view the nature and incidents of a license as 
points of above defined, it will be observed that the essential points of 


difference i, i 
betwcena  tHfference between a mere license and an casement including 


S N a profit & prendre are that a license by itself is a mere personal 
ment. right to do on the land of the grantor something which with- 
out such license would be unlawful, it is not a right appur- 
tenant, if cannot be assigned, and it is revocable, whereas an 
easement is a right appurtenant, and a right in rem, and so 
long as if continues, the benefit and buarthen of it continue 
also and are enforceable by all and against all into whose 
hands the dominant and servient tenements respectively come.7 


D 
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See infra. 
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With these general observations on the nature and legal Cases of con- 
incidents of a license, it is proposed now to consider the Se sar, 
principal authorities imn which questions have been raised and oN 
decided as to the nature of the particular grant ; as to whether 
it was an casement that had been granted, or a profit a prendre, 
or a license coupled with an interest in unmoveable property, 
or the immoveable property itself, or a license for protit, or an 
ordinary license, that is, a mere license for pleasure. 

It is hoped that this treatment of the subject will serve to 
elucidate the essential points of difference between the merely 
personal right, revocable and unassignable, and the higher 
rights above enumerated. 

The first case to which it is necessary to refer is that of Webb v. 
Webb v. Paternoster. TE 
That was an action of trespass brought against the defen- License 
dant for cating, by the mouths of Ins cattle, the plaintiffs hay. pad eee 

The defendant justified under the owner of the fee of the 
close in which the hay was, averring that such owner had 
leased the close to him, and therefore, as lessee, he turned 
his cattle into the close, and they ate the hay. The plaintiff 
replied that, before the making of the lease, the owner of the 
fee had licensed him to place the hay on the close until he 
could conveniently sell it, and that, before he could con- 
Vemently sell it, the owner of the fee had leased the land to 

the defendants. 

The decision ultimately went on the ground that the 
plaintiff had had more than reasonable time to sell the hay, 
and the view subsequently taken of the case by the Court of 
Exchequer m Wood v. Leadbitter 2 shews that if, as was very 


Rep., 3443 Muskett v, Hill (1839), 5 Ramakrishna v. Unni Check (1892), 
Bing. N. C., 694; Wickham v. Hawker I. L, R, 16 Mad., 280; Vishnu v. 
(1840), 7 M., & W., 63; Wood v. Lead- kango Gancsh Purandare (1893), I.L. R., 
bitter (1845), 13 M. & W., 838; Hill 18 Bom., 382; Sundrabai v. Jayawant 
SNOP (T5609) 2 H. & C., 121; 32 (1598), 1. L. R., 23 Bom., 397. 

L. J. Exch., 217; Krishna v. Rayappa 2 (O2 A RG RO 1433) opio 
(1568), 4 Mad. H. C., 95; Prosonna 151; Palmer, 71. And see this case 
Coomar Singha v. kam Coomar Ghose considered at length in Wood v. 
(1539), 1. L. R., 16 Cal, 640; Heap Leadbitier, ubi sup. at pp. 546-548. 

v. Hartley (1559), 42 Ch. D., 461; 2 Ubi sup. 
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probable, the plaintiff had purchased the hay from the owner 
of the fee as a growing crop, with liberty to stock it on the 
land, the license would not have been a mere license for 
pleasure but a license coupled with an interest} 

lu Wood v. Lake = the defendant had, by parol agreement, 
given liberty to the plaintiff to stock coals on the defendant's 
land for a termi of seven years. When the plamtiff had enjoyed 
the liberty for seven years the defendant locked up the gate 
of the close. 

The defendant contended that the agreement amounted to 
a lease which was void after three ycars under the Statute 
of Frauds for not bemg in writing. Judgment, however, was 
given for the plamtiff, it being decided that the agreement 
was one of license and not of lease, since 1f a man licenses to 
enjoy lands for five vears, that 1s a lease, because the whole 
interest passes, but this was only a license for a particular 
purpose, 

In Tayler v. Waters 3 a right conferred by ticket to enter 
and remain in a theatre during a performance was considered 
not to be an interest in land but a license to permit the enjoy- 
ment of certain privileges thereon. 

The case of Doe dem Hauley v. Wood + shews that the graut 
of a free liberty to dig, work, mine, and search for tin and all 
other ietals throughout certain lands for a particular term, 
does not amount to a demise of the metals and minerals, nor 
convey the legal cstate in them during the term as a chattel 
real, so as to entitle the grantee to maintain an ejectinent for 
mines lying within the limits of the set, but not connected with 
the workings of the grantee, and is nothing more than a mere 





1 Sec James Jones & Sons, Ltd. v. 


Tankerville Usarl) (1909), 2 Ch. at 
pp. 41i, 444, 
2 (1751) Saver., 3, and see a copy 


of the report in Wood v. Leadbitter, ubi 
sup. wt p 848. 
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198. 

$ (1319) 28. & Ald TM 2 ROR, 
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annt, 320: 1s pow. 


explained in 


Muskett v. Hill (1839), 5 Bing.. N. C., 
69}; Ramakrishna v. Unni Cheek 
(1892), I. L. R., 16 Mad., 250; Sundra- 
bai ve Jaya (ISIS) ES 
20 Bornm, 897. EAn infra the 
view taken in Duke of Sutherland v. 
Heathcote (1892), 1 Ch., £83, that tho 
liberty to work imines is a profil a 
prendre. 


SCC 


license to search and get, coupled with a grant of such of the 
ore as should be fonnd or got. 

In Wood v. Manley ! the defendant had purchased a large Wood v. 
quantity of hay stored on the plaintiffs land on the condition “MY 
agreed to by the plaintiff that he should have until a particular License 
date to remove it. Before such date the plaintiff locked wp Suu 
the close and the defendant broke open the gate in order to 
remove the hay. A verdict m the defendant’s favour on the 
direction that the license was irrevocable was upheld by the 
Court of Queen’s Beneh, and this decision was approved by 
the Court in Wood v. Leadbitter? on the ground that the 
license in question was not a mere license, but a license coupled 
with an interest, like the case of the tree and the deer put by 
Vaughan, C.J., in Thomas v. Sorrell.3 

In Muskett v. Hill + the indenture of grant was substan- Muskett v. 
tially in the same terms as that in Doe dem Hanley v. Wood ae 
above-cited, and was considered to operate not as a mere license, License _ 
but as a license carrving an interest, or, as it is called, a license pales me 
coupled with a grant. 

In Wickham v. Hawker, certain lands were conveyed to Wickham v. 
the grantee and his heirs, excepting and reserving to the grantors “04e 
and another, their heirs and assigns, free liberty, with servants License of 
or otherwise, to come into and upon the lands and there to ae ue 
hawk, hunt, fish, and fowl. It was held that in point of law prendre. 
this was not a reservation ® but a new grant by the grantee 
(who executed the deed) so as to enure to the benefit of the 
other, who was not a party to the deed, and his heirs, and 
further, was a grant of a license of profit, and not a mere personal 
license of pleasure.’ 








SOEN TE .. 34; 3 Por. & ë As to such a liberty or any ease- 
DoD: ment being, in strietness, incapable 
= Ubi sup. al p. 353. either of exception or reservation, see 


3 See supra. And see James Jones further, Doe d. Douglas v. Loek (1835), 
& Sons, Ltd. v. Tankerville (Earl) 2 Ad , 705 (743); Durham and Sunder- 


(1909), 2 Ch., at pp. 442, 443. land Ry. Co. v. Walker (1842), 2 Q. B., 
4 (1839) 5 Bing. N. C., 694. 940 (967); 57 R. R., 842 (861); cited 


5 (1840) 7 M. & W., 63. See also in May v. Belleville (1905), 2 Ch. at 
infra, Webber v. Lee (1882), 9 Q. B. D., p. 609 
315; Fitzgerald v. Firbank (1897), 2 7 In this case Parke, B., who 
Ch., 96. delivered the judgment of the Court, 
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The well-known case of Wood v. Leadbitter! has decided 
that the privilege of entering a race-stand, or enclosure attached 
to it. to which admission is allowed by ticket for which a 
valuable consideration has been paid is nothing more than a 
mere license, and is revocable at any time.2 

In Newby v. Harrison? it was said by Page-Wood, V.C. 
following the definition of license in Mauskett v. Hill, that a 
heense to enter upon a canal and take away the ice, 1s a mere 
license ; and that the right of carrying it away is a grant of 
the ice so to be carried away, which is the property of the 
licensor. Thus, this was clearly the case of a license coupled 
with a grant. 

In Hill v. Tupper’ there was a grant by deed to the 
plaintiff of the sole and exclusive right or liberty to put or 
use pleasure boats for hire on a canal, and it was decided that 
this grant operated merely as a heense or covenant, on the 
part of the grantors, and was binding on them only as between 
themselves and the grantec,® 

In Russell v. Harford? two persons occupied adjoining 
premises as tenants of the same landlord, and from a well 


thought that liberties of fowling, licenses: see chapter headings for page 
hawking, and fishing were clearly referenco. 

profits a prendre, but questioned 3 (1861) 1 J. & H.. 3993 affirmed 
whether a liberty of hunting was so on appeal, 4 L. T., 424; s.c. in 30 


too, as not of itself importing the L. J. Ch., 863, as to jurisdiction of 


right to the animal when taken, and, 
when given to one individual cither 
on one occasion or for a time, or for 
his life, as amounting only to a mero 
personal licenso of pleasure to be 
exercised by the individual licensee. 
But where, as in this ease, the liberty 
is granted by deed to persons. “ their 
heirs intention is 
thereby clearly manifested to grant not 
am mere license limited to the particular 
named, but an interest or 
profit a prendre, oxercisuble by tho 
their heirs, or assigns, or 
acrvants, ace also Webber v. Lee (1882), 
9%. B. D., 316 (S68), and hirthereifre. 

4 (7845) 13 M. & W., 838. 

2 See this caso fully considered infra 
in connection with the revocability of 


and assigna,’? an 


Person 


licensees, 


Court to order assessment of ditmages 
after dismissal of bill in respect of 
interim injunctions granted against 
defendants. 

PEC! 117 St) 

5 (1863) 2 Fl. & Cee 
J. J, Mixeh., 217; 8 tay le 

6 That part of the license referring 
to letting out the boats on hire may 
be called a “license for profit ’—a 
term applied to leenses which result 
in profit in some form or nnother to 
the licensee. Vor similar licenses, see 
supra, Webb v. Paternoster; Wood v. 
Manley, And see infra in connection 
with the subject of revoeability : see 
chapter headings for page reference. 
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on one tenant’s premises the other tenant’s premises were License. 
supplied with water by means of a pipe. Both premises were 
put up to sale subject to all rights of way and water and 
other casements (if any) subsisting thereon, and both tenants 
purchased the premises severally occupied by them. In 
an action by the tenant purchaser of the premises from 
which the water was supplied for specific performance of the 
contract for sale without any reservation of the right of 
the tenant purchaser of the adjoining premises to the use 
of the water, it was held that the right of water was not an 
easement which could be enforced against a purchaser, but 
simply a license from the landlord to the tenant to have 
a supply of water from the adjoming premises so long as 
the tenancy lasted, and that the plaintiff was entitled to the 
relief asked. 

In Kesava Pillar v. Peddu Reddi! a tenant with the Kesara Pillai 
permission of his landlord erected a dam upon his hoding }, a 
whereby he obstructed the natural flow of water to other License. 
lands belongme to his landlord. It was held that this Bee 
did not amount to a grant, but was a mere license. 

In Krisina v. Rayappa Shanbhaga? the plaintiff and Krishna v. 
defendant had by parol agreement constructed a dam across aie 
a mam channel, and from thence a smaller channel was made 
through the land of the defendant to the lands of the plaintiff, Easement. 
through which it was agreed that the plaintiff should be at 
liberty to bring water for the irrigation of his fields. This 
agreement had been exeeuted and acted on for many years. 
lt was held that this agreement created not merely a parol 
license revocable at the will of the defendant, but a valid ease- 
ment in respect of the plaintiff's tenement over the defendant’s 
tenement. 

Jn Webber v. Lee? it was decided, in accordance with the Webber v. Lee. 
principle laid down in Wickham v. Hawker,4 that the right to Profit a 
shoot game and take it away when shot is an interest in land Pe"! 
and a profit à prendre. 


1 (1863) 1 Mad. H. C., ae 3 (1882) 9 Q. B. D., 315. 
2 (1868) 4 Mad. II. C., 4 See supra. 
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In Prosonna Coomar Singha v. kam Coomar Ghose! the 
Calcutta High Court, on the authority of Wood v. Leadbitter,* 
allowed a special appeal on the ground that an agreement 
between the plaintiff and defendant that the former should 
have the use of a plot of land belonging to the latter as a privy 
was a mere license revocable at the will of the defendant, 
subject to the right of the other to damages if the license 
were revoked contrary to the terms of any express or nnplied 
contract. 

In Duke of Sutherland v. Heathecie 3 it is pointed out that 
a right to work mines is something more than a mere license ; 
that it is a profit à prendre, an incorporeal hereditament lying 
in grant. 

In Ramakrishna v. Unni Check 4 it was held by the Madras 
High Court, with special reference to the definitions of “ case- 
ment ” and “license ” contained in sections 4 and 52 respec- 
tively of the Indian Easements Act, that a permission to 
capture and remove fifty elephants given by the owner of 
a forest in consideration of a certain payment in respect of 
each elephant captured, was a mere license and unassignable. 

Having regard to the dicta in Thomas v. Sorrell, Wickham 
v. Hawker, Wood v. Leadbitter, and other cases above cited, it 
is questionable whether outside the Indian Hasements Act and 
under the general law, this decision could be supported, since 
thoneh the liberty to enter the forest is only a mere license, 
the permission to capture and remove the elephants is 
certainly a grant of those animals cansmg the agreement 
to operate as a license coupled with a grant or as a profit a 
prendre, 

In Visinu v. Rango Ganesh Purandare 5 the deed whereby 
a part of certain premises was mortgaged gave the mortgagee 
the use of a privy in another part of the same premises and a 
right of way to it through a certain passage. 

It was contended on the authority of Wood v. Leadbitter 


1 (1485) To RR, 1G Cal, 640, 4 (1892) 1. DR., 16 Mad., 289. 
2 See supra, © (1893) T. 1. Ro Sean ese 
3 (1892) | Ch, 475 (183). 


Pc 


and Prosonna Coomar Singha v. Ram Coomar Ghose above 
cited, that the use of the privy and the passage was not an 
easement, but a mere license conferred by the mortgage; but 
it was held that the privilege having been granted by the 
mortgage deed itself must be regarded by the very terms of 
the grant as a privilege ancillary to the use of the house, and, 
therefore, an easement. 
In Aldin v. Latimer Clark, Muirhead & Company ! permis- Aldin v. 

: ; i Latimer Clark 
sion was given by the lessor to the lessee, after date of lease, Muirhead &” 
to construct at lis own cost certain ventilators in the wall of Co. 

a building demised by the lease. The lessee gave no con- Me"? 
sideration for such permission and no deed was executed giving 
him the right to use the ventilators. This was held to be a 
revocable license.” 

In Ltzgeruld v. Firbank,? there was a grant to the plaintiff li v. 
of “the exclusive right of fishing” for a certain term iu a id 
certain river with a proviso that © the right of fishing hereby Profit a 

“ granted shall only extend to fair rod aud line angling at vag 
“proper seasons, aud to netting for the sole purpose of 
“ procuring fish-baits.” 

It was held that this was not a mere revocable license 
but a profit a prendre and an incorporeal hereditament con- 
ferring ou the grantee such possessory rights that he had a 
right of action against any one who infringed them.4 

In the course of his judgment in the Court of Appeal 
Lindley, I.J., said: “ The right of fishing includes the right 
“ to take away fish unless the contrary is expressly stipulated. 
“ I have not the slightest doubt about that. Therefore the 
“ plaintitfs have a right as distinguished from a mere revocable 
“heense. What kind of a right is it? It is more than an 
“easement: it is what is commonly called a profit à prendre, 





2 (1894) 2 Ch.,. 437, 447, 448. reinedy for revoeation of mere license 
* By reason of the obstruction of without reasonable notice ” : see chapter 
the ventilators by the lessor’s assigns headings for page referenec. 


without notiee to the licensee, the 3 (1597) 2 Ch., 96. 
latter was held entitled to an inquiry 4 Sce also Lowe v. Adams (19V1), 2 
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“aud it is of such a nature that a person who cnjoys that 
“right has such possessory rights that le can bring an action 
“for trespass at common law for the infringement of those 
“rights. The law on this subject was very carefully con- 
“sidered, and will be found laid down in Holford v. Bailey } in 
“the Exchequer Chamber. Again, if he has a possessory 
“right, and if not a grantee by deed but only claiming under 
“an agreement, he can be said to have the use and occupation 
“of the right. That was decided in the case of Holford v. 
“ Pritchard.2 The plaintiffs’ rights are, therefore, pretty 
“accurately defined.” r 

In Sundrabai v. Jayawant 3 the plaintiff and his prede- 
cessors in title had enjoyed from time immemorial the use 
of land, which at date of action was vested in the defendant as 
mortgagee, for the purpose of growing on it young rice plants 
which wero afterwards to be transplanted to their own land. 
This right, which originated in prescription, was afterwards 
confirmed by a grant from the mortgagor, who agreed to pay 
compensation in case of obstruction. 

The covenant as to compensation, the use of the word 
nirantar in the grant without further specification, and the 
absence of all mention of the land owned by the plaintiff in 
which the transplantation was to take place, were all relied 
on by the defendant as shewing that the grant was a license not 
binding on the defendant as the mortgagee of the person giving 
it, and not an easement or lease of lands. 

It was held that the right was appurtenant to the plamtifft’s 
land, and fell within the definition of “ easement ”? contained 
in section 4 of the Indian Kasements Act, and was therefore 
an easement in the nature of a profil à prendre appurtenant 
to land, and not a mere license which has no connection with 
the ownership of property, but ercatcs only a personal right 
neither assignable by the Hcensee, nor binding on the assignee 
of the licensor. With reference to section 52 of the Indian 
Masements Act, ib was said that the negative definition of a 

1 (1s50) 13 Q. 1, 126, 3 (189s) FL. Ry 23 Bom., 397. 
= (18909) 3 Exel, 793. 


license thercm contained makes it necessary that, before a 
night can be shewn to be a license only, it must be proved not 
to be an casement, or an interest m property.! 

In Wilson v. Tavener,? by an agreement in writing, the Wilson v. 
defendant agreed to let the plaintiff erect a hoarding for the 16er 
purpose of a bill-posting and advertising station upon the forc- License. 
court of a cottage, and to permit him to use the gable end of 
another cottage for the same purpose at a yearly rent payable 
on the four usual quarter-days. 

It was held that this was not a demise or lease but a mere 
license revocable at will on reasonable notice. 

In Lowe v. Adams 3 it was held that the grant of a right to Lowe v. 
shoot pheasants enjoyed from year to year at an annual pay- sab: 
ment was more than a mere license; that it gave a right to Profit a 
shoot and carry away the game when shot, and it was not prea 
revocable at will. 

It is to be observed that where a license has been created When license 
by deed, the question whether the right is a mere license Feet ae 
or a license coupled with a grant of numoveable property A Pn must 
or of an interest in nnmoveable property, must depend for mee 
its determination upon the construction of the terms of the of dee¢ 
graut.4 

An “exclusive license ” iu no way differs in its incidents “ Exclusive 
from an ordinary license, though in its nature it does so to the pon a 
extent that its name imports.” ineidents. 

Its true nature has been explained to be “a leave to do a 
“thing, and a contract not to give leave to anybody else to do 
“the same thing.” 6 

Thus, it has been held that an exclusive heense to use a 
certain invention for a certain time, within a certain district, 
does not amount to a grant of the patent right so as to enable 
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ISSS) T. L. R.. 23 Bom. 400. M. & W., $38 (S45); Duke of Suther- 
2 (1901) 1 Ch.. 578. land v. Heutheote (1892), 1 Ch., 475 
3 (1901) 2 Ch., 598. (485). 
4 Doe dem Hanley v. Wood (1819), 5 Heap v. Hartley (1989, 12 Ch. D., 
PECA, TE 21 R. Ro 169; 461. 
VE E (1839), 5 Bing. N. C., "Ibid. per Fry, laJ., at p. 470. 
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the heensee to sue m his own name for an alleged infringe- 
ment of the right.! 

Where the license is exclusive, any violation of the con- 
tract not to give anybody else leave to do the same thing 
would of course give the licensee a right of action against 
the licensor.? 

But though an exclusive license or an exclusive right to all 
the profits of a particnlar kind can be granted, such a right is 
only to be inferred froin language that is clear and explicit.’ 

Where a canal company in consideration of the expense 
the lessees had incurred in the ereetion of buildings for 
storing ice upon the demised premises, and of the rents and 
covenants reserved by, and contained im, the lease, demised 
certain picees of laud on the banks of a canal together with 
liberty to take ice from the said canal within a certain distance, 
it was held that such a license was not exclusive so as to entitle 
the lessee to all the ice, but amounted merely to a grant of 
sufficient ice to enable the lessee to fill the ice-houses, and 
that, so long as this right was not interfered with, the lessee 
had no ground of complaint.4 

So it has been frequently held that, in the absence of clear 
and explicit language conferring an exclusive right, the grant 
of a liberty to work mines is net the grant of an exclusive 
right to work them, even if the grant is in terms without any 
interruption by the grantor.’ 

A license may be granted by any one m the cireumstanecs 
and to the extent in and to which he may transfer his interest 
in the property affected by the license.’ 


1 Heap v. ffardegy (19589), 12 Ch. 4., J. 
per Fry, heJa at p. 170, And see this 
further considered jin con- 


& Sh, A a eee. 
° Lord Mountjoy’s case, 1 And., 307 ; 


question 4 Leon, 147; Chetham v., Williamson 


nection with the obstruction of licenses : 
see Chapter headings for page reference, 
* Hleap v. Hlaridey (1889), 42 Chi. D., 
AGL (169). 
5 See Duke of Sutherland v. Meathcote 
(1592), 1 Ch. at p. 185, and tho cases 
there cited. 


4 


Newhy vȚv. Harrison (1861), |1 


(1504). 4 Kast, 469; Doe dem Hanley 
v. Wood (18192 E AA R 
21 R. R., 469; Carr v. Benson (1805), 
L. R., 3 Ch. Apps 524; Duke of 
Sutherland v. Heathcote (1892), 1 Ch., 
475. 
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‘Thus, just as ouc of two or more co-tenants may lawfully 
enjoy the whole of the demised property in any way not 
destructive of the substance so as to amount to an ouster 
of the other co-tenant or co-tenants, so may such co-tenant 
license another person to do what he may do himsclf.! 
And a mortgagee, in possession, of one of the co-tenants 
has the same power to grant a license.? 
Upon this principle it has been held that the co-tcnant of 
a forest or his mortgagee in possession may lawfully license 
another person to cut wood in the forest, and that in equity 
the rights of the co-tenants inter se would be to an account of 
the profits realised, and a distribution of them according to 
their proportions of ownership.’ 
The grant of a license may be express, or uuphed from the Grant of 
license may 
conduct of the grantor.4 be express 
In India, as in England, the express grant of a mere license or implied. 


. : ame ns Express 
ive a a Ə 
need not be in writing. grant. 


But where in India a license is coupled with a grant of 
humoveable property or an interest in immoveable property, 
such a grant must be in writing and registered if it falls within 
the provisions of the Transfer of Property Act and the 
Registration Act 7 requiring such writing and registration. 

It is obvious that the grant must exist independently of 
the license, unless it is a grant capable of being made by parol, 
or by the instrament giving the hcense.® 

Where writing and registration are compulsory, a grant, if 
unwritten and unregistered, would be void and the license 
would remain a mere license.9 





1 Balvantrav Oze v. Gandpatrav 8 Weod v. Leadbitter, ubi sup. at p. 
Jadhav (1883), I. L. R., 7 Bom., 336. S52 

2 Ibid. * Wood v. Leadbitter, ubi sup. at 

3 Ibid p. 845; Hewitt v. Isham (i851), 21 

41. E. Aet, s. 54, see App. VIL L. J. N. X. Exch., 35; James Jones & 


5 Krishna v. Rayappa (1868), 4 Sons, Ltd. v. Tankerville (Earl) (1909), 
Mad. H. C., 98: Wood v. Leadbitter 2 Ch. at p. 443; I. E. Act, s. 54, sec 
(1845), 15 M. & W., 538, 845, 852. App. VIL. But see infra the equitable 

6 Ss. 54, 59, 107, and 123. exception in the case of entry and 

7S. 37 of Act LH of 1877, repealed payment of rent under a void lease or 
and replaced by the Indian Registra- agreement: see chapter headings for 
tion Act, NVI of 1908. page reference. 
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Thus, where there was a grant of a parol license to make, 
at the cost of the licensee, a dram from the licensor’s land 
into the licensee’s, and the licensee having accordingly made 
such drain at his own expense, the licensor obstructed il, it 
was held that an action for the obstruction could not be main- 
tained, because an incorporeal right affecting land could not 
be created without a deed.: 

A license inay be implied from the conduct of the licensor 
where by acquiescence or encouragement he allows something 
to be done on his own land by another person who believes 
the land to be his own.? 

The equitable principle is clearly stated in Ramsden v. 
Dyson® by Lord Chancellor Cranworth in the following 
words :— 

“ If a stranger begins to build on my land supposing it 
“to be his own, and I, perceiving his mistake, abstain from 
setting him right, and leave him to persevere in his error, a 
Court of Equity will not allow me afterwards to assert my 
title to the land on which he had expended money on the 
‘supposition that the land was his own. It considers that, 
when J saw the mistake into which he had fallen, it was my 
duty to be active and to state my adverse title ; and that it 
would be dishonest in me to remain wilfully passive on such 
an occasion, in order afterwards to profit by the mistake 
which I might have prevented.” 

“ Dut, it will be observed that to raise such an equity two 
“things are required, first, that the person expending the 
‘money supposes himself to be buildme on his own land; 
and, secondly, that the real owner at the tine of the expendi- 
‘tuve knows that the land belongs to him and not to the 
‘person expending the money in the belief that he is the 


e 


"oer. lor ifa stranger builds on my land knowing it to be 


Latimer Clark, Muirhead & Co. (1894), 
2Ch., 137 (11s). 
2 Rochdale Canal Co. v. Wing (1851), 


1 Hlewlins v. Shippam (1826), 5 
bE 221. 31 Re, 757. Sethe 
saro doe€rine neted on in Cocker v. 


Capir (1531), 1 ©. AL & R., S, and 
recognised in Wood v. Leadbitter (1515), 
M. & W., 838; xee also Hdin v. 


2 Sim. N. N., 78 (58): hamsden v. 
Dyson (1860), L RE CIEE 
V step l pa WO. 


( 667 ) 


‘mine, there is no principle of equity which would prevent 
“ony claiming the land with the benefit of all the expenditure 
“ made on it. There would be nothing in my conduct, active or 
“ passive, making it inequitable in me to assert my legal rights.” 

“Tt follows as a corollary from these rules, or, perhaps, it 
“ would be more accurate to say it forms part of them, that, if 
“ony tenant builds on land which he holds under me, he does 
‘not thereby, in the absence of special circumstances, acquire 
“any right to prevent me from taking possession of the land 
“and buildings when the tenancy has determined. He knew 
“the extent of his interest and it was his folly to expend 
“money upon a title which he knew would or might soon come 
“to an end.” 

Another illustration of an implied license may be found in 
cases where the licensor aequiesces in the heensee’s doing 
something on the latter's land whereby an incorporeal right 
or casement enjoyed by the former over such land is restricted 
or extinguished. ! 

Accessory licenses 
being necessary to the enjoyment of any interest or to the 
exercise of any nght.? 

Thus it was resolved in Richard Liford’s ease 3 that when Richard 
the lessor excepted the trees, and afterwards had an intention pee 
to sell them, the law gave him, and them who would buy, 
power, as incident to the exception, to enter and shew trees to 
those who would have them ; for without sight none would buy, 
and without entry they could not see them. 

And in the same case il was said 4: “ If I grant you trees 
“in my wood, you may come with carts over my land to carry 
“the wood, temp. Ed. I.” 

ft is presumed that accessory licenses like accessory ease- 
ments can be allowed only on the ground of being necessary 


are licenses which are given by law as Accessory 
licenses. 





ee supra Chap. IX, Part II, B, 
pp. d3# et seq., and tnfra im connection 
with the question as to when a mere 
license may become irrevocable: see 
chapter headings for page reference. 

sft. Bet, s. 55, see App. VIL 


For the general law, see Richard Liford’s 
case (1615), 11 Rep. 463; Dennett v. 
Grover (1739), Willes, 195; Hewitt v. 
dsiiety (18513), 21 Led. N. S., Exeli, 39. 
3 Ubi sup. at p. 52a. 
2 Lu, 


Mere license 
not assignalile 
nor exercis- 
able by licen- 


see s servants 


or agents. 


Distinction 
between mere 
license and 


license 


coupled with 


a grant. 


Jfuskell v. 
Hill, 


Wickham v. 


Hawker. 


e 


to the enjoyment of the right in respect of which they are 
clanned.i 

A nere license, that is, a license for pleasure, being founded 
in personal coutidence, can neither be assigned by the liceusce, 
nor exercised by his servants or agents.? 

In this respect it differs from a license coupled with a 
grant of immoveable property or of an interest in immoveable 
property 3 such as a profit a prendre, either of which is assign- 
able and can be exercised by the leensee’s servants or 
agents. 

This distinction was clearly pomted out in the cases of 
Mauskett v. Hill 4 and Wickham v. Hawker.” 

The first of these two cases was, as already seen, that of 
a license to search for and get minerals coupled with a grant 
of the minerals when found or got. 

The second, it will be remembered, was the case of a license 
of * hawking, hunting, fishing and fowling.” 

These cases shew that a mere license of pleasure can neither 
be assigned by the licensee nor exercised by his servants or 
agents when unaccompanied by words shewing that a larger 
grant is tended (as by the use of the word * assigns’ or the 
express mention of “ servants’), but a profit & prendre or a 
license coupled with a grant of immoveable property is of 
itself assignable and can be exercised by the leensce’s servants 
or agents, ® 

Section 56 of the Indian Easements Act apparently creates 
an exception to the general rule by providing that unless a 
different intention is expressed or necessarily implied, a license 





| For the liw ngs to 


aCCESSOrY 
easements Kwee supra Chap. VII, 
Part HE, pp. SLT ct seq. 

* 3 Kent's Comin., 5853; Muskel v. 
IHl (1539), 5 Bing. N. C., Gd; 
Wickham v. Hawker (1810), 7 M. & Wa 
63; Famakrishna v. Unni Check (1592), 
I. L. R. T6 Mad., 250; 
Jayawant CU8Ms), Io. B., 23 Bom., 
be; I, EAN at part of s. 56, 
wee App. VH, 

3 Muskiett v. 


Sundrabai v. 


Hill; Wickham v. 


Hawker, ubi sup. ; Krishna v. Rayappa 
(1868), + Mad. H. C., 95. 

b S 

5 Ubi sup. 

6 Cf. ss @ und’ 52 of (hon ENCE 
(App. VII) and Ramakrishna v. Unni 
/lteak: (1892), 1. Ia Re, 16 Bina 
where it was held that a licenso for 
consideration to capturo and remove 
fifty wild clephants was a mero licenso 
and unassignable, nnd see the comment s 
on (his case, supra, p. 660. 
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to attend a place of public entertainment may be transferred 
by the heensee.! 

By section 57 of the Indian Easements Act a licensor is Duties of 
bound to disclose to the licensee any defect in the property EA 
affected by the license, likely to be dangerous to the person $ 3%- 
or property of the licensee, of which the licensor is, and the 
heensee is not, aware.” 

By section 58 of the same Act a licensor is bound not L E. Act, 
to do anything likely to render the property affected by the i 
license dangerous to the person or property of the licensee.’ 

Under the English law the lability of the licensor for Liability _ 
ea ; : ; FT : under English 
injury sustamed by the licensee in the exercise of the license jay for injury 
depends upon some wrongful act or breach of positive duty. ae n in 
Something like fraud must be shewn. license. 

There must be wilful deception, or the doing of some act 
which may place the licensee in danger.4 

Thus, if the licensor places an obstruction on his land 
which is likely to cause injury to the licensee, he may be 
responsible ©; and he will be liable for the consequences of 
any wrongful act, such as deliberately laying a pitfall for the 
licensee or misrepresenting the condition of his property ; but 
he will not be responsible for injury caused to the licensee 
merely by reason of his allowing a way to remain ont of repair 
and omitting to warn the lheensee of its condition.® 

When the heensor conveys away the property affected by a Effect of 
mere license, he ceases to be bound by the license ; nor is the a o 
assignee as such bound by it, and the assignment operates as T by 
an imphed revocation of, the hecnse.7 E 











1 For the text of the section, see 
App. VII, and for the general law, se2 
supra, pp. 654, 668, 

eusee app. VI. 

“See App. YII. 

4 Gautrct v. Egerton (1867). L. R., 2 
CSET I. 

ô Ibid. at p. 375; and see Corby v. 
Hill (185$), 4 C. B. N. S., 556; 27 
Jb dio Cr URRE 

6 Guutret v. Egerton, ubi sup, 


? Wallis v. Harrison (1838), 4M. & 
W., 538; Rofjey v. Henderson (1851), 
17 Q. B., 574; Coleman v. Foster (1856), 
1 Tek No Ug eussell voeiarford 
(USCC) lo Rao 2 Eao HOU 15 Ie. vl, 
171; Sundrabai v. Jayawant (18395), 
iz Ibo Rog Va ont, 307s die IDo Aai En DO 
see App. VII, and see infra under 
“ Extinction of Licenses ” : see chapter 
headings for page reference, 


Wallis v. 
Llarrison. 


Mere license 
Tev cable, 
License 
coupled with 
grant irre- 
vocable. 


This rule further demonstrates the strictly personal character 
of the privilege. 

In Wallis v. Harrison, Lord Abinger, C.B., said!: ~A 
‘< mere parol license to enjoy an casement on the land of 
“another does not bind the grantor, after he has transferred 
“his interest and possession m the land to a third person. 
“ I never heard it supposed that if a man out of kindness to 
“a neighbour allows him to pass over his land, the transferee 
‘of that land is bound to do so hkewise.” 

Nor is the heensee entitled to have notice of the transfer, 
for a person is bound to know who is the owner of the land 
upon which he does that which, primå facie, is a trespass.” 

Here, again, must be noted the distinction between a mere 
license and a license coupled with the creation of an interest 
in immoveable property, for whilst the former by reason of 
its personal character 1s not binding on the transferee of 
the property affeeted by it, the latter follows the land when 
transferred, and is as binding on the transferee as it was on 
the transferor.’ 

A mere license is revocable, but when it is coupled with a 
grant of immoveable property or of an interest in Immoveable 
property, then the grantor cannot in general revoke it so as 
to defeat the grant to which it was meident.4 

Further, a license under seal (provided it be a mere license) 
is as revocable as a license by parol; but a heense by parol, 
when coupled with a grant, is as irrevocable as a license by 
deed of grant, provided only that the grant is of a naturo 
capable of being made by parol.’ \ 

Again, the power of revoking a mere license is not affected 
by the fact that the license has been given for valuable 


coustderation.® 





1 Ubi sup. at p. 543. 

2 Wallis v. Harrison, ubi sup. at 
p. DIS. 

3 Krishna v. Rayappa (1868), 4 Mad. 
H. C, 98. The same principle apples 
to the case of un casement, Sundrahad v. 
Jayawant (1898), L Le Rọ, 23 Bom, 


JOT. 


4 Wood v. Leadbitter (1815), 13 M. & 
W., 838 (51t); Krishna v. Rayappa, 
ubi sup. ; Prosonna Coomar Singha v. 
Ram Coomar Ghose (1589), L L. 
16 Cal, 640. 

6 Wood v. Leadbitter, ubi sup. at p. 
S45. 
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This power of revocation was fully considered and emphati- 
cally affirmed by the Court of Kxehequer in the important 
case of Wood v. Leadbitter } as one of the general principles on 
which the law of licenses is founded. 

This was an action of trespass for assault and false imprison- 
ment, and, at the trial before Baron Rolfe, it appeared that 
the plaintiff, on the occasion of one of the Doncaster race- 
meetings, had purchased for one guinea a ticket, issued under 
the authority of the stewards, and entitling the holder to 
admission to the grand stand and to the enclosure surrounding 
it, during every day of the races which lasted four days. 

The plaintiff came into the enclosure on one of the race 
days; and while the races were going on, the defendant, who 
was an officer of police, under the anthority and direction of 
Lord Eglintoun, who was one of the stewards, desired the 
plaintiff to leave the enclosure, telling him that if he did not 
do so, force would be used to turn him ont. 

Upon the plaintiff refusing to go, the defendant, by the 
order of Lord Eglintoun, took him by the arm, and, without 
using any unnecessary violence, put him out of the enclosure. 

Fhe learned judge directed the jury, that, assuming the 
ticket to have been sold to the plaintiff under the sanction of 
Lord Eglintonn, it still was lawful for Lord Eglintoun, without 
returning the guinea, and without giving any reason, to order 
the plaintiff to quit the enclosure, which admittedly was his 
property ; and that, if the jury were satisfied that notice was 
siven to the plaintiff, requirme him to leave the enclosure, 
and that, before he was forcibly removed by the defendant, a 
reasonable time had elapsed durmg which he might have 
gone away voluntarily, then the plaintiff was not, at the tame 
of the removal, on the ground by the leave and license of 
Lord Kehntoun. 

Upon this direction, the jury found a verdict for the 
defendant. 

A rule nisi having been obtained for a new trial, on the 
ground of misdirection, it was contended, in support of the 


> 








1 Ubi sup. 


Wood v. 
Leadbitter. 


( aie) 
rule, on the authority of Tayler v. Waters! and other cases, 
that, independently of any grant from Lord Eglintoun, the 
plaintiff had license from him to be in the enclosure at the 
time he was turned out, and that such license was under the 
circumstances revocable. 

The Court, in discharging the rule, held that a parol license 
to come and remain for a certam time on the land of another, 
though money be paid for it, is revocable at any time, and 
without returning the money. 

The Judgment of the Court which was delivered by Baron 
Alderson, and is an exhaustive exposition of the law, contains 
the following observations ?: “A mere license is revocable : 
“but that which is called a license is often something more 
“than a license; it often comprises or is connected with a 
grant, and then the party who has given it cannot in general 
revoke it, so as to defeat his grant, to which it was in- 
cident. It may further be observed, that a leense under 
seal (provided it be a mere license) is as revocable as a 
license by parol; and, on the other hand, a license by parol, 
coupled with a grant, is as irrevocable as a license by deed, 
provided only that the grant is of a nature capable of being 
made by parol. But where there is a license by parol, 
coupled with a parol grant, or pretended grant, of something 
‘which is meapable of being granted otherwise than by deed, 
there the license is a mere license; if is not an ineident te 
a valid grant, and it is therefore revocable, Thus, a license 
by A to hunt in his park, whether given by deed or by 
parol, is revocable; it merely renders the act of hunting 
lawful, which, without the heense, would have been unlawful. 
[f the license be, as put by Chief Justice Vaughan, a license 
not only to hunt, but also to take away the deer when killed 
to his own use, this is in truth a grant of the deer with a 
license annexed to come on the land: and supposing the 
grant of the deer to be good, then the license would be 
irrevocable by the party who had given it; he would be 


e 
e 


estopped from defeating his own grant, or act m the natnre 
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‘ofa grant. But suppose the ease of a parol license to come 
“on my lands, and there to make a watercourse, to flow on 
“the land of the licensee. In such a case there is no vahd 
‘orant of the watercourse,! and the license remains a mere 
‘license, and therefore capable of being revoked. On the 
“other hand, if such a license were granted by deed, then 
“the question would be on the construction of the deed, 
“whether it amounted to a grant of the watercourse ; and if 
“at did, then the license would be irrevocable.” 

In another part of the same judgment the learned Baron Taykr v. 
severely criticises the decision in Tayler v. Waters? that a mge 
: Wood v. 
license conferred by a ticket to enter a theatre, purchased for Zeadbitter. 
valuable consideration, was an irrevocable license, and points 
out that it is contrary to general principles and unsupported 
by the earher authorities. 

He says 3— 

“This judgement is stated by the learned reporter to have 
“eomprised the substance of the arguments on both sides, and 
“which, therefore, he does not give in his report. We must 
“infer from this that the attention of the Court was not called 
‘in the argument to the principles and earlier authorities, 
“to which we have adverted. Brooke, in his Abridgment, 
“ Dodderidge, in the case of Webb v. Paternoster,t and Lord 
* Pllenborough, in the case of Rea v. Horndon-on-the- Hill,? 
‘all state in the most distinct manner that every license 
‘is and must be in its nature revocable, so Jong as it is a 
“mere license. Where, indeed, it is connected with a grant, 
“there it may, by ceasing to be a naked license, become 
“irrevocable ; but then it is obvious that the grant must exist 





1 Because under the English law, the 
grant of the watercourse must be by 
deed, see also Heulins v. Shippam 
SSOR C., 221% 31 R. R.. 757; 
Cocker v. Cowper (1834), 1 C. M. & R.. 
418; Aldin v. Latimer Ctark, Muirhead 
dé Co. (1894), 2 Ch., 437 (448). In 
India the same consequence would 
follow in a case falling within the 
provisions of ihe Transfer of Property 


sae Oe 


Act and Registration Act as to writing 
and registration ; see further supra on 
the subject of license by express grant, 
p. 665. 

2 Ubi sup. 

2 13 Mek WW, at ps. Sal), 

4 (1620) 2 Roll, Rep., 143; Poph., 
151; Palmer, 7}. 

5 (1816) 4 Manle & Scl., 562. 
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‘independently of the license, unless it be a grant capable 
“of being made by parol, or by the instrument giving the 
“license. Now in Tayler v. Waters there was no grant of 
“any vight at all, unless such right was conferred by the 
‘license itself. C.J. Gibbs gives no reason for saying that 
“the license was a license irrevocable, and we cannot but 
“think that he would have paused before he sanctioned 
“a doctrine so entirely repugnant to principle and to the 
“earlier authorities, if they had been fully brought before 
“the Court.” 

That the revocahility of a mere license 1s not affected by 
the grant of the license having been made for valuable con- 
sideration is shewn by the following passage in the same 
judgment ! :— 

“Tt was suggested that, in the present case, a distinction 
“might exist, by reason of the plaintiff's having paid a 
“ valuable consideration for the privilege of going on the stand. 
But this fact makes no difference : whether it may give the 
“plaintiff a right of action against those from whom he 
“purchased the ticket, or those who authorised its being 
“issued and sold to him, is a point not necessary to be 
“discussed ; any such action would be founded on a breach 
“of contract, and would not be the result of his having 
“acquired by the ticket a right of going upon the stand, in 
“spite of the owner of the soil; and it is sufficient, on this 
“point, to say, that in several of the cases we have cited 
“ (Hewlins v. Shippam,? for instance, and Bryan v. Whistler),° 
“the alleged license had been granted for a valuable con- 
“sideration, but that was not held to make any difference.” 

The decision in Wood v. Leadbitier so far as it affirms 
on general principles that a mere license is. in its nature, 
revocable and that a license coupled with a grant is irrevocable, 
has not been questioned by subsequent dùnglish authorities, 
and has been followed in India.4 


———— el Ke uth 
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It is, however, to be observed that the general proposition, Equitable 
that a license coupled with a void grant remains nothing ean re 
but a mere license and is accordingly revocable,! must now revocation in 
be taken as subject to the reservation that a licensee under eee 
a void lease or agreement for valuable consideration who has a void grant. 
entered into occupation and paid rent is in the same position 
in equity as if a valid grant had been made, and that his 
license cannot therefore be revoked at will.? 

Further, a mere license is irrevocable when the licensee, When a mere 
acting upon the license, has executed a work of a permanent ee ec 
character and incurred expense m so doing.’ vocable. 

This principle applies to two classes of cases, one where Two classes 
the license refers to something to be done on the land of the ° 8s 
licensor, the other where the license 1s to do something on the 
land of the licensee affecting an easement acquired thereover 
by the licensor. 

The judgments in Rochdale Canal Company v. King * and Rochdale 
Ramsden v. Dyson 5 sufficiently illustrate the application of the ihn os g 
principle to the first class of cases, and have already been Ramsden v. 
referred to.§ Dyson. 

In India the same principle has received statutory and 
judicial recognition.’ | 

The second class of cases has already been considered in 
connection with the extinction of easements by presumed 


release.8 





Prosonna Coomar Singha v. Ram 
Coomar Ghose (1889), I. L. R., 16 Cal., 
640. 

1 See Wood v. Leadbitter (1845), 13 
M. & W., 838 (845); Hewitt v. Isham 
Osa. N.S. Exch., 35; L E. 
Act, s. 54, App. YII. But an occupier 
of land under a mere license holds it 
only at the will of the licensor, that is, 
subject to the revocation of the 
license which is the licensor’s means of 
determining the occupation. This 
power of revocation would appear to 
be a sufficient reason for not applying 
to the case of a licensee denying his 
licensor’s title the rule of forfeiture 
which in similar circumstances operates 


in the case of a tenancy, Afalik Akbar 
Alt Khan v. Shah Muhammad (1917), 
PE RSAT G2, 

2 Walsh v. Lonsdale (1882). 21 Ch. D., 
9; Lowe v. Adams (1901), 2 Ch., 598 ; 
and see James Jones & Sons, Lid. vy. 
Tankerville (Earl) (1909), 2 Ch. at p. 443. 

3 See I. E. Act, s. 60 (b), App. VII. 

4 (1851) 2 Sim. N. S., 78. 

S(is0G) slaw eel tH. L129. 

6 See supra, pp. 666, 667. 

7 I. E. Act, s. 60 (b), App. VIL; Land 
Mortgage Bank of India v. Moti (1885), 
I. L. R., 8 Al, 69. 

8 See supra, Chap: IX, Part IT, B., 
pp. 534 et seq, 
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In such cases In eases falling within this rule, if the licensor desires to 
power oi revo- be able to revoke he must expressly reserve the right when he 
be expressly grants the license. or limit it as to duration.! 
reserved or p i 3 oe 
license limited {t has been held as an exception to this rule of irrevocability 
induration. that when a license has been granted by a landlord to a tenant 
Exceptions to and acted upon by the tenant with the result of causing injury 
ae ee to the natural rights of other tenants, such license is revocable 
on the ground that in such cases there can be no implied 
grant of a right to derogate from such natural rights.? 

In such a case where the tenant has acted on the license 
and incurred expense, the Court will usually permit the re- 
vocation of the license upon the terms of the licensor repaying 
such expense to the hcensee.3 

Further. where according to the general rule a license 
would be otherwise irrevocable. a licensor may be entitled to 
relef when the act which he licensed is found to have such 
injurious consequences as could not have been contemplated 
by him im its inception.4 

The question whether or not the licensor is entitled to 
relief must depend upon the particular facts of each case.4 


Extinction of A lieense may be determined either by express or implied 
licenses. C2 . G 

revocation. 
Implied revo- A license is determined by implied revocation in. amongst 


cation. : 
other, the following ways :— 


(1) By alienation of the property affected by the license.’ 
Wea In Wallis v. Harrison. Baron Parke said $S: “ Jf the owner 
| ‘of land grants to another a license to go over or do any act 
“upon his close, and then conveys away that close, there is an 
‘pnd to the license: for it is an authority only with respect 


1 Liqgina v. Inge (1931), 7 Ping.. 682 $ J. E. Act. s. 61, App. VII. 


(604), 7 Wallis v. Harrison (183s), 4 M. & 
2 Kesava Pillar v. Peddu Reddi W.. 53$; Colaaan v. Fester (1556), 
(S63) 1 Mad. 1. C, 25s. LH. & Ne 37; KBussell v. Harford 
3 Jbil. (Esun T. R. 2 Eorsi uh 1, Tee 


$ Bankart v. Houghton (1559), 27 Sundrabai v. Jayawant (155), L. L. R., 
Beav., 425; Nesarg Pillai v. Peddu 93 Bom.. 397; 1. E. Act, s. 6I, ill. (2), 
Reddit, ubi sup., at p. 260. App. VII. 

ree. 3 Ubi sup, at p. G44. 


(FOL) 
“to the soil of the grantor, and if the close ceases to be his soil 
“the authority is instantly gone.” 

(2) By an obstruction of the license by the licensor. 

Thus in Hyde v. Graham,! where the defendant had a right Hyde v. 
of way by license from the plaintiff, it was held that tho peran 
plaintiff was entitled to revoke it by placing a gate across thie 
way and fastening and locking it, and that the retention was 
not justified in breaking the gate open.? 

So, too, m Aldin v. lauder Clark, Muirhead € Co.3 a Aldin v. 
license to open ventilators m a building demised to the licensee aS ae 
by the licensor was implicdly revoked by the obstruction of head & Co. 
the ventilators by buildings erected upon adjoining property 
by assigns of the lessor. 

(3) When the licensee releases it, expressly or impliedly, ea E. 

to the grantor or his representative.4 E 

(4) Where it has been granted for a limited period, or 
acquired on condition that it shall become void on 
the performance or non-performance of a specitied 
act, and the period expires, or the coudition 1s 
fulfilled.® 

(5) Where the property affected by the heeuse is destroyed 
or by superior force so permanently altered that the 
licensee can no longer exercise his right.® 

(6) Where the licensee becomes entitled to the absolute 
ownership of the property affected by the license.’ 

(7) Where the license totally ceases to be used as such By non-user, 
for an unbroken period of twenty years, and such £ Ë 62 Sa 
cessation is uot in pursuance of a contract between 
the grantor and the licensee.§ 





1 (1862) 1 H. & C., 593. in s. 47, first and second para., and 
“ce 1. E, Act, s. 61, ill. (a), App. VIL, clause (a), providing for the extinction 

evidently taken from this ease. of casements by non-cnjoyment. In 
3 (1894) 2 Ch., 437. both cases the Act has substituted a 
4 1. E. Act, s. 62 (b), App. VII. positive rule for what under the 
poet eect, s. 02 (c) App. VH. general law outside the Act js a 
C RENC s. 62 (d); App, VII. matter of evidence; see supra, 
a E? -7 s. 62 (e), App. VI. Cham TA Part Ll, C..(1) (a), Co (hig te) 
8 1. E. Act, s. 62 (4), App. VIL. This and (b), pp. 539, 559, 560, 561. 


is a similar roy ision to that contained 


Implied revo- 
cation of 
accessory 
license. 

I. E. Act, 

ao E (ok 


tights of 
Jiceusee in 
connection 
with revoca- 
tion. 


Uuder a mere 
license. 


Under a 
license 
coupled with 
the grant of a 
profit à 
prendre en- 
joyed from 
year to year. 


(S) In the case of an accessory license, when the interest or 

night to which it is accessory ceases to exist.! 

Other methods of implied revocation of licenses are provided 
for by the same section to which special reference need not 
here be made.? 

Under a revocable license a licensee is entitled to have 
reasonable notice of the revocation of the license,? and, after 
revocation, he has the right to a reasonable time to go off 
the land affected by the license, and, if he has goods on the 
hicensor’s land which he has been licensed to put there, he 
is entitled to take away such goods and have reasonable time 


for so doing.4 


It has been held, m the case of a license coupled with the 
grant of a profit a prendre or meorporeal hereditament and 
enjoyed in the nature of a tenancy from year to year at an 
annual payment, that the notice necessary to determine the 
enjoyment of such a right does not fall within the rigid rule, 


1 I. E. Act, s. 62 (2), App. VII. 

2 For such other methods, see, 1. E. 
Acl, 3. 62 (a), (J) and (9); App. VIL 

3 Mellor v. Watkins (1874), L. R, 9 
Q. B., 400; Aldin v. Latimer Clark, 
Muirhead & Co. (1894), 2 Ch., 437 
(445); Wilson v. Tavener (1901), 
Ch. Dies 

4 Cornish v. Stubbs (1870), L. R, 5 
C. P., 334; Mellor v. Watkins, ubi sup. ; 
1. Kk. Act, s. 63, App. VII. In Cornish 
v. Stubbs, Willes, J., suid (ubi sup. at 
p. 339): “ Under a parol license the 
“ licensee has the right to a reasonable 
“time to go off the land alter it has 
“been withdrawn before he can be 
* forcibly thrust off it; and he could 
“bring an action if he were thrust off 
“ before such a reasonable tiine had 
‘elapsed. That was Lord Cranworth’s 
“opmion in Wood v. Leadbitter (1845), 
“33 M. & W., 838; for he did not tell 
“the jury that if they were satisfied 
“that notice had been given to the 
“ plaintif to guit the ground the 
defendant was justified in removing 
“tim, but that if they were satisfied 
“that guch notice hud been piven, und 





“that before he was forcibly romoved by 
“the defendant a reasonable time had 
‘elapsed during which he might have 
“gone away voluntarily, then the 
“ plaintiff was not, at the time of the 
“removal, on the ground by the 
“leave and license of Lord Eglintoun ; 
“and I take it that the Court of 
“ Exehequer adopted that summing 
“up In looking into the judgment 
‘in that case, it will be found that 
“ the cases əs to persons putting goods 
“on other persons’ land were all 
‘reviewed, and the Court seems to 
“ have held that they were to be dealt 
“with on the same prineiple as cases 
‘Sof personal license. Applying that 
“view to the present case, I think 
“that the barons would elearly have 
thought that the license to put the 
“ goods upon defendant’s kind involved 
“a right to take away his goods, and to 
“have n reasonable time for doing so. 
“Jt was on that ground that the Court 
“ npproved of the decision in Wood v. 
‘+ Wald; (1839), Lt Ad. & Emai; 
“3 Por. & D., 5, which was the case of 
“ a license coupled with an intcrest.” 
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applicable to a tenancy of corporeal hereditaments, of a half- 
year’s notice ending with the period at which the tenancy 
commenced, but that such a right is determinable by such 
notice, written or verbal, expiring at the same period, as may 
be a “reasonable notico ” in the circumstances. ! 

Where a license is revoked without reasonable notice given, Licensee's 
the licensee is not entitled to an injunction to restrain the pone 


revoeation of 
act whereby the license was extinguished, but only fo such mere license 
damages as have been caused by the extinction of the license Dak ae 
without such notice.” notice. 
Similarly, if a license, which has been granted for valuable Licensee's 
Ol Rear 1 ae : ; bee ate - 4 remedy for 
consideration, is revoked in breach of an express or implied revocation 
contract before the heensee has had full enjoyment of it, the a mew 
remedy of the licensee lies in an action for damages for breach preach of con- 
of contract or implied covenant not to revoke.3 an es 
In Kerrison v. Smith 4 the plaintiff who was a bill-poster had Kerrison v. 
agrced verbally with the defendant that in consideration of a Smäüh. 
yearly payment the defendant should let his wall to the plaintiff 
for posting advertisements, it being one of the conditions of 
the agreement that the plaintiff should erect in front of the 
wall a hoarding, on which his advertisements were to be 
posted. Under this agreement, the plaintiff had posted his 
advertisements for some time, and had made payments from 
time to time to the defendant when requested. Subsequently 
the defendant twice wrote to the plaintiff requiring him to 








1 Lowe v. Adams (1901), 2 Ch., 598. 

2 Aldin v. Latimer Clark, Muirhead 
& Co., ubi sup.; and see Wilson v. 
Tavener, ubi sup. 


(1889), I. L. R., 16 Cal., 640; AKerrison 
v. Smith (1897), 2 Q. B., 445; I. E. 
Act, s. 64, App. VII. The case last 
cited appears to be tho first English 


3 Wood v. Leadbitter (1545), 13 M. & 
W., 838 (855); Kesava Pillat v. Peddu 
Eeddi (1863), 1 Mad. H. C., 258 ; Smart 
MESE ious), oo Li. J. C. L, 154; 
Cornish v. Stubbs (1870), L. R., 3 C. P., 
334; Mellor v. Watkins (1874), L. R., 
9 Q. B., 400; Wells v Kingston-upon- 
Hull Corporation (1875), L. R., 10 
CTPS 102; Butler v. Manchester, 
Sheffield and Lincolnshire Ry. Co. 
(I$S85) 2r Q. B. D., 207; Prosonna 
Coomar Singha v. kam Coomar Ghose 


case in which the poit was specifically 
taken and decided that an action will 
lie to recover damages for revoking a 
license, though the previous English 
authorities above cited appear to 
recognise the compatibility with one 
another of the right to revoke a license 
and the right to maintain an action for 
breach of contract in respect of the 
revocation. 
4 (1897) 2 Q. B., 445. 
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remove bis hoarding and advertisements. ‘These not having 
been removed, the defendant caused them to be taken down 
and sent to the plaintiff. In an action by the plaimtiff to 
recover damages for breach of the agrecment, the County 
Court Judge held that, as the agreement amounted to a mere 
license, the plaintiff had no cause of action and accordingly 
non-suited him. The Court of Queen's Bench Division 
decided that the plamtiff was entitled to prove the contract, 
and to give evidence of such damage as he could shew to 
have arisen from the breach of the contract by the defendant, 
and the case was sent back to the County Court for a new 
trial. 


pias: If the enjoyment of an irrevocable leeuse is obstructed by 
remedy tor 


obstruction of the licensor, the remedy of the licensee 1s cither by imjunction 


irrevocable yestraiming the licensor from so obstructing,! or in damages 
icense by 


licensor. for breach of contract.” 
Licensee's It has been seen that the obstruction of a mere license by 
remedy for 


obstruction of the eensor operates as a revocation of it, and that the licensee 
mere oe cannot prevent the revocation, though he may be cntitled to 
o damages for breach of coutract. 
mupposing, however, the obstruction is not caused by the 
licensor, but by a third party, it remains to be considered 
what m such case is the remedy of the licensee. 


Il x. This question was considered in the cases of Hull v. Tupper 2 
yy r B . . 

Ax R and Heap v. Hartley! where it was decided that a mere 
leap v. eer Face seat TE Te eee e.. : j 
Hartley. icense docs not create such an estate or imterest m the 


licensee as to enable him to maintain an action in his own 
name agaist a third person, for the infringement of his right, 
and that the only course open to the licensee is to obtain 
permission from the leensor to sue the wrong-docr in the 
licensors name. 


And it makes no difference that the Heense is an exclusive 


Y Phillips v. Treeby (1862), 8 Jur. 3 (1863) 2-H. & C, 121; Soa 
Nee ol exch.) Zig a e dlas Iro 102 
$ See Smart v. Jones (1861), 33 L. J. * (1889) J2 Ch. Daa E 


CLP. 160; Nerrison v. Smith, ubi sup. 
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license, if the person acting in alleged violation of the licensee's 
rights has no notice of such rights.! 
Where, however, the license is irrevocable through being Licensee’s 

; : ; remedy for 
coupled with « grant of Inmmnoveable property, or of an mterest obstruction 
in land, or profit à prendre, the authorities shew that the e 
licensee has a sufficient possessory title to enable him to third party. 
maintain an action in his own name against a third person 
for the infringement of his rights.” 





Heap v. Huriloy (1389), 42 Ch. D, Exch., 70; Fitzgerald v. Firbank (1597), 
461. 2 Chop 00: 
2 Northam v. Bowden (1855), 11 
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CEREN LX T. 





THE PRESCRIPTION ACT. 
2 & 3 Will. IV., c. 71. 
An Act for shortening the Time of Prescription in eertain cases. ! herrea 
list August 1932.)  de2 8 Act- 

l. WHEREAS the expression `“ Time Immemorial, or Time whereof the 
Memory of Man runneth not to the contrary,” is now by the law of England 
in many cases considered to include and denote the whole period of time 
from the reign of King Richard the First, whereby the Title to matters that 
have been long enjoyed is sometimes defeated by showing the Conimence- 
ment of such Enjoyment, which is in many Cases productive of Incon- 
venience and Injustice; for Remedy thereof be it enacted by the King’s 
Most Excellent Majesty, by and with the Advice and Consent of the Lords 
Spiritualand Temporal, and Commons, in this present Parliament assembled, 
and by the Authority of the same, That no Claim which may be lawfully 
made at the Common Law, by Custom, Prescription, or Grant, to any Claims to Right 
right of Common or other Profit or Benefit to be taken and enjoyed from orton aee 
or upon any Land of our Sovereign Lord the King, his heirs or successors,” prendre, not 
or any Land being Parcel of the Duchy of Lancaster, or of the Duchy of pee Thitty 
Cornwall, or of any Keclesiastieal or Lay Person or Body Corporate, except Years’ Enjoy- 
such matters and things as are herein specially provided for, and except prea iie cna 
Tithes, Rent, and Services, shall, where such Right, Profit, or Benefit shall mencement. 
have been actually taken and enjoyed by any Person claiming right thereto 
without Interruption * for the full Period of Thirty Years, be defeated or 
destroyed by showing only that such Right, Profit, or Benefit was first 
taken or enjoyed at any Time prior to such Period of Thirty Years, but 
nevertheless such Claim may be defeated in any other way by which the 
same is now liable to be defeated ; and when such Right, Profit, or Benefit After Sixty 
shall have been so taken and enjoyed as aforesaid for the full Period of n fii 
Sixty Years, the Right thereto shall be deemed absolute and indcfeasible, to be absolute, 
unless it shall appear that the same was taken and enjoyed by some Consent asia T 


Consent or 
E E Agreement, 





1 Under the Short Titles Act, 1892 sec supra, PD. S OAE DE cl scg., aooece 
(55 Vict., c. 10), may be cited as “The seg., 439, 442, 443, 414, 569. 
Prescription Act, 1832.” As to tho = Supra, p. £66, 
history, object and etfect of the Act, 3 Supru, pp. 138, 434, 437, 438. 


APPENDIX 1. 





Ju Claims of 
Right of Way 
or other Ease- 
ment the 
Periods to be 
Twenty Years 
and Forty 
Years. 


Claims to the 
Use of Light 
enjoyed for 
Twenty Years 
jndefeasible 
unless shown 
to have been 
hy Consent or 
Agreement in 
Writing. 

The Periods lo 
be periods 
before action. 


‘futerruption.”? 


Pleadings. 
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or Agreement ! expressly made or given for that purpose by Decd or 
Writing. 

And be it further enacted, That no Claim which may be lawfully 
made at the Common Law, by Custom, Prescription, or Grant to any Way 
or other Easement, or to any Water-course, or the Use of any Water. to be 
enjoyed or derived upon, over, or from any Land or Water of our said Lord 
the King, his heirs or successors,” or being Parcel of the Duchy of Lancaster 
or of the Duchy of Cornwall, or being the Property of any Ecclesiastical 
or Lay Person, or Body Cor porato, when. such Way or other Matter as 
herein last- before meniioned shall have been actually enjoyed by any 
Person claiming Right thereto without Interruption è for a full Period of 
Twenty Years, “shall be defeated or destroyed by showing only that such 
Way or other Matter was first enjoyed at any Time prior to such period of 
Twenty Years, but nevertheless such Claim may be defeated in any other 
way by which the same is now hable to be defeated ; and where such Way 
or other Matter as herein last before mentioned shall have been so enjoyed 
as aforesaid for the full period of forty years, the Right thereto shall be 
deemed absolute and indefeasible,’ unless it shall appear that the same 
was enjoyed by some Consent or Agreement expressly given or made for 
that purpose by Deed or Writing.’ 

9. And be it further enacted, That when the Access and Use of Light to 
and for any Dwelling-house, Workshop, or other Building shall have been 
actually cujoyed ê therewith for the full Period of Twenty Years without 
Interruption,’ the Right thereto shall be deemed absolute and indefeasible,® 
any local Usage or Custom to the contrary notwithstanding, unless it shall 
appear that the same was cnjoyed by some Consent or Agreement expressly 
made or given for that purpose by Deed or Writing.® 

4. And be it further enacted, That each of the respective Periods of 
Years hereinbefore mentioned shall be deemed and taken to be the Period 
next before some Suit or Action wherein the Claim or Matter to whieh such 
Period may relate shall have been or shall be brought into question,!® and 
that no Act or other Matter shall be deemed to be an Interruption +? 
Within the meaning of this Statute, unless the same shall have been or 
shall be submitted to or acquiesced in for One Year after the Party inter- 
rupted shall have had or shall have Notice thereof, and of the Person 
pr or authorizing the same to be made. 

And be it fur ther cnacted, ‘Phat in all Actions upon the Case and other 
E OA wherein the Party claiming may now by Law allege his Right 
generally, without averring the existence of such Right from Time immemo- 
rial, such general Allegation shall still be deemed suflicient, and if the same 
shall be denied, all and every the Matters in this Aet mentioned and pro- 
vided, which shall be applicable to the Case, shall be admissible in 
evidence to sustain or rebut sneh Allegation ; and that m all Pleadings 


1 Supra, yp. $19. 7 Supra, pp. $33, 134, 438. 

“ Supra, p. 166, 8 Supra, pp. £19. 420. 

3 AAP, pp. 433, 13, 437, 138. 9 Said, pe 119. 

1 Supra, p, diy. 10 Supa, yy. 120, 139 ct sea. eae: 

2 Nr, jo, WA. 11 Supru, pp. 133, lo, 437, 138S, 
$ Supra, pp. ORCS 137, IBS. J61. 
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to Aetions of Trespass, and in all other pleadings wherein, before the passing APPENDIX 1. 
of this Act, it would have been necessary to allege the Right to have existed a 
from Time immemorial, it shall be snfficient to allege the Enjoyment thereof 

as of Right by the Oecupiers of the Tenement in respect whereof the same 

is claimed for and during such of the Periods mentioned in this Act as may 

be applicable to the Case, and without claiming in the Name or Right of 

the Owner of the Fee, as is now usually done ; and if the other Party shall 

intend to rely on any Proviso, Exception, Ine apacity, Disahility, Contract, 
Agreement, or other Matter hereinbefore mentioned, or on any Cause or 

Matter of Fact or of Law not inconsistent with the simple Fact of Enjoy- 

ment, the same shall be specially alleged and set forth in answer to the 
Allegation of the Party claiming, and shall not be received in evidence on 

any general Traverse or Denial of such Allegation. 

And be it further enacted, That in the several Cases mentioned in Presumption 
and provided for by this Act, no Presumption shall be allowed or made in Oe nen 
favour or support of any Claim, upon Proof of the Exercise cr Enjoyment provided for. 
of the Right or Matter claimed for any less Period of Time or Number of 
Years than for such Period or Number mentioned in this Act as may be 
applicable to the Case and to the Nature of the Claim.! 

7. Provided also, That the time during which any Person, otherwise Proviso for 
capable of resisting any Claim to any of the “Matters before mentioned, shal] Danei 
have been or shall be an Infant, Idiot, Non compos mentis, Feme Covert, 
or Tenant for Life, or during which any Action or Suit shall have been 
pending, and which shall have been diligently proseeuted, until abated by 
the Death of any Party or Parties thereto, shall be exeluded in the Compu- 
tation of the Periods hereinbefore mentioned, except only in Cases where 
the Right or Claim is hereby declared to be absolute and indefeasible.* 

3” “Provided always, and be it further enaeted, That when any Land or What time to be 
Water upon, over, or from which any sueh Way or other convenient Water- SRN: 
course or Use of Water 4 shall have been or shall be enjoyed or derived, Term of Forty 
hath been or shall be held under or by virtue of any Term of Life, or any eres pirate d 
Term of Years exceeding Three Years from the granting thereof, the Time 
of the Enjoyment of any such Way or other Matter as herein last before 
mentioned, during the Continuance of such Term, shall be excluded in 
the Computation of the said Period of Forty Years, in case the Claim shall 
within Three Years next after the End or sooner Determination of such 
Term be resisted by any Person entitled to any Reversion expectant on 
the Determination thereof. 

9. And be it further enacted, That this Act shall not extend to Scotland Not to extend 


or {Ireland ].° aes 7 
10. And be it further enacted, That this Act shall eommence and take a ie mee 
effect on the First Day of Michaelmas Term now next ensuing. of Ache 
11. And be it further enacted, That this Aet may he a altered, Act may be 
or repealed during this present Session of Parliament. amonned. 
t See supra, ss. 1, 2, 3. 4. 1 Supra, p. 443. 
i Supra, pp. 185, 449. 3 Extended to treland by Act 21 & 


Supra, pp. £43, 444, 459, 468, DO NG Cte Ondo. 
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APPENDIX IT 


Act IX of 1871,! Sections 1, 24, 27 and 28, and Seeond Schedule, 
Articles 31, 32, 40, 118 and 146. 


PASSED BY THE COVERNOR-GENERAL OF INDIA IN COUNCIL. 


[Received the assent of the Governor-General on the 24th March, 1871.} 





An Act for the Limitation of Suits and for other purposes. 

WHEREAS it is expedient to consolidate and amend the law relating to 
the limitation of suits, appeals and certain applications to Courts; And 
whereas it is also expedient to provide rules for acquiring ownership by 
possession ; It is hereby enacted as follows :— 

1. This Act may he called “ The Indian Limitation Act, 187] : ” 

It extends to the whole of British India; but nothing contained in 
Sections two and three or in Parts II and ITT applies— 

(a) to suits instituted before the first day of April, 1873, 

(b) to suits under the Indian Divorce Act, 

(c) to suits nnder Madras Regulation VI of 1831. 

This Act shall come into force on the first day of July, 1871. 

* * x x * * $ 


24. In the case of a continuing nuisance a fresh right to sue arises, and a 
fresh period of limitation begins to rnn, at every moment of the time during 
which the nuisance continues. * 

27.8 Where the access and use of light or air * to and for any building 
has been peaceably enjoyed therewith, as an casement, and as of right, 
without interruption,®? and for twenty years, 

and where any way or watercourse, or the use of any water, or any 
other easement (whether affirmative or negative °) has been peaceably and 
openly enjoyed by any person claiming title thereto as an casement and as 
of right,? without interruption,® and for twenty years, 


1 Supra, pp. 42, 43, 44, 45, 445, 449, 3 Supra, pp. 13, +t, 454. 


452, 464, 456, 457, 162, 465, 466, 468. 1 Supra, p. 454. 
2 See Apps. IHI and IV as to corre- & Supra, pp. 464, 465. 
sponding section of Acts NV of 1877 6 Supra, p. 16. 


and IX of 1908 (s. 23), and ihe refer Supra, p. 456. 


ences to the text (hercunder. 8 Supra, pp. (64, 465, 
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the right to sneh aecess and use of light or air, way, watercourse, nse of Appryprx II. 
water, or other easement, shall be absolute and indefeasible. 

Each of the said periods of twenty years shall be taken to be a period 
ending within two years next before the institution of the suit wherein the 
elaim to which such period relates is contested.! 


Keplanation.—Nothing is an interruption within the meaning of this 
section, nnless where there is an actual discontinuance of the possession or 
enjoyment by reason of an obstruction by the aet of some person other 
than the claimant, and unless such obstruction is submitted to or acqniesced 
in for one year after the claimant has notice thereof and of the person 
making or authorizing the same to be made.* 


Illustrations. 


(a) A suit is brought in 1871 for obstructing a right of way. The defendant 
admits the obstruction, but denies the right of way. The plaintiff proves that 
the right was peaceably and openly enjoyed by him claiming title thereto as an 
easement and as of right, without interruption, from lst January 1850 to lst 
January 1870. The plaintiff is entitled to judgment. 

(b) In a like suit also brought in (871 the plaintiff merely proves that he 
enjoyed the right in manner aforesaid from 1848 to 1868. The suit shall be 
dismissed, as no exercise of the right by aetual user has been proved to have 
taken place within two years neat before the institution. of the suit, 

(c) In a like suit the plaintiff shows that the right was peaceably and 
openly enjoyed by him for twenty years. The defendant proves that the 
plaintiff on one oecasion during the twenty years had asked his leave to enjoy 
the right. The suit shall be dismissed. 


28.3 Provided that, when any land or water upon, over or from which Exclusion in 
any easement (other than the access and use of light and air) 4 has been coe pope 
enjoyed or derived has been held under or by virtue of any interest for life vient tenement. 
or any term of years exceeding three years from the granting thereof, the 
time of the enjoyment of such easement during the continuanee of such 
interest or term, shall be excluded in the computation of the said last- 
mentioned period of twenty years, in case the claim is, within three years 
next after the determination of such interest of term, resisted by the person 


entitled, on sueh determination, to the said land or water. 


Illustration. 


A sues for a declaration that he is entitled to a right of way over B's land. 
A proves that he has enjoyed the right for twenty-five years ; but B shows that 
during ten of these years C, a deceased Hindu widow, had a life interest in the 
land, that on C’s death B beeame entitled to the land, and that within two years 
after C’s death he contested A’s claim to the right. The suit must be dismissed, 
as A, with reference to the provisions of this section, has only proved enjoyment 
for fifteen. years. 

x * * x x x * 











1 Supra, pp. 462, 463. 3 Supra, pp. 43, 468. 
2 Supra, pp. 452, 454, 464, 465. 4 Supra, pp. 44, 468. 
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APPENDIX IT. SECOND SCHEDULE. 


First Division : Suits. 





x Period of ; . : 
inti i S e e when period begins ! 
Description of snit. limitation: Time when ] l begins to run. 
31. For obstructing a way ora Two years. The date of the obstruction. 
watercourse. ! | 
32. For diverting a water- | Ditto. The date of the diversion. 
course.” 
40. For eompensation for any | Ditte. When the wrong is done or the 
wrong, malfeasance, non- default happens. 
feasance, or misfeasance, Mm- 
dependent of contract and not 
herein specially provided for. 
118. Suit for which no period | Six years, When the right to sue accrnes. 


of limitation is provided else- 
where in this Schedule.? 





146. For deelaration of right to | Twelve years. | When the easement ceased to 

an easement.” be enjoyed by the plaintiff, 
or the person on whose þe- 
half he snes. 











1 Supra, p. 44. 2 Thid. 
2 Jonë 5 Ibid. 
3 Ibid. 
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APPENDIX II. 


Act XV of 1877,! Sections 1, 3, 23, 26 and 27, and Second 
Schedule, Articles 36, 37, 38 and 120. 


PASSED BY THE GOVERNOR-GENERAL OF INDIA IN COUNCIL. 


[Received the assent of the Governor-General on the 19th July, 1877.] 


An Act for the Limitation of Suits, and for other purposes. 

WHEREAS it is expedient to amend the law relating to the limitation of Preamble. 
suits, appeals and certain applications to Courts’; And whereas it is also 
expedient to provide rules for acquiring by possession the ownership of 
eascments and other property ; It is hereby enacted as follows :— 

l. This Act may be called “The Indian Limitation Act, 1877.” It short title. 
extends to the whole of British India; but nothing contained in Sections Extent of Act. 
two and three or in Parts [I and III applies— 

(a) to suits under the Indian Divorce Act, or 

(b) to suits under Madras Regulation VI of 1831 ; 

And it shall come into force on the first day of October, 1877. T E 

3. In this Act, ness there be something repugnant in the subject or ment. 
context— Interpretation 

“easement ” includes also a right, not arising from contract, by which ae 
one person is entitled to remove and appropriate for his own profit any 
part of the soil belonging to another, or anything growing in, or attached 
to, or subsisting upon, the land of another ? :— 

23. In the ease of a continuing breach of contract and in the case of a Continuing 
continuing wrong independent of contract, a fresh period of limitation breaches and 
begins to run at every moment of the time during which the breach or the na eg 
wrong, as the case nay be, continues. 

26.4 Where the access and use of light or air 5 to and for any building 





1 See supra, pp. 42, 45, 44, 45, 48, 3 Supra, pp. 463, 65!. 
449, 452, 453, 454, 456, 157, 4158, 462, = Sepra, pp. 16, 42, J4, 249, 252, 
164, 465, 166, 468, 651. 136, 151, 456, 468. 

2 See supra, pp. 6, 14, 207, 218, 233, 5 Supra, p. 454. 
248, £55. 


EE 44 
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APPENDIX I4 have been peaceably ? enjoyed ? therewith, as an eascment,? and as of 


os 


Exclusion in 
favour of 
reversioner of 
servient 
tenement, 


right,* without interruption,’ and for twenty years,® 

and where any way ov watercourse, or the use of any water, or any 
other easement (whether affirmative ? or negative 8) has been peaceably 
and openly ° enjoyed !° by any person claiming title thereto as an casement 
and as of right’! without interruption,!” and for twenty years, 

the right to such access and use of light or air, way, watercourse, use of 
water, or other easement, shall be absolute and indefeasible. 

Each of the said periods of twenty years shall be taken to be a period 
ending within two years next before the institution of the suit wherein the 
claim to which such period relates is contested. 13 


HLeplanation.—Nothing is an interruption within the meaning of this 
section, unless where there is an actual discontinuance of the possession or 
enjoyment by reason of an obstruction by the act of some person other 
than the elaimant,!4 and unless such obstruction is submitted to or 
acquieseed in for one year after the claimant has notice thereof and of the 
person making or authorising the same to be made.!° 


Illustrations. 


(a) A suit is brought in 1881 for obstructing a riyht of way. The defendant 
admits the obstruction, but denies the right of way. The plaintiff proves that 
the right was peaceably and openly enjoyed by him, claiming title thereto as an 
easement and as of right, without interruption, from lst January, 1860 to 
lst January, 1880. The plaintiff is entitled to judgment. 

(b) In u like suit also brought in 1881 the plaintiff merely proves that he 
cujoyed the right in manner aforesaid from 1858 tog1878. The suit shall be 
dismissed, as no exercise of the right by actual user 16 has been proved to have 
taken place within two years neat before the institution of the suit. 

(c) In a like suit the plaintiff shows that the right was peaceably and 
openly enjoyed by him for twenty years. The defendant proves that the 
plaintiff on one oecasion during the twenty years had asked his leave to enjoy 
the right. The suit shall be dismissed. 


27.17 Provided that, when any land or water upon, over, or from which 
any casement has been enjoyed or derived has been held under or by 


1 Supra, pp. 455, 459, 460. ® Supra, pp. 459, 460. 
2 Supra, pp. 438, 464. 10 Supra, pp. 438, 464. 
3 Supra, p. 456. 1l Supra, pp. 456, 457. 
4 Supra, pp. 455, 456, 457. These 12 Supra, pp. 458, 464, 465. 
words are omitted from corresponding 13 Supra, pp. 153, 454, 460 ct sey. 
provisions ins. 15 of I. E. Act, supra, 11 Supra, pp. 135, 454, 464. 
pp. 153, 157, 458, and see App. VIL; and 1S Supra, pp. J51, 452, 454. 
from os. 3 of the Preseription Act, 16 Supra, pp. 48, 102, 464. 
supra, pp. 413, 453, 157, and sce App. L 17 Supra, pp. 42, 43, 44, 413, 165. 
°? Supra, pp. 458, 461, 465, For tho effect of the correspondimy 
e Supra, p tod, section of tho Prescription Act (s. 8) 
7 Supra, p. 16, sce supra, p. ILA. 
4 


Ibid. 


ous) 


virtue of any interest for life or any term of years exceeding three years APPENDIX 
from the granting thereof, the time of the enjoyment of such casement =o 
during the continuance of such interest or term shall be excluded in the 
computation of the said last-inentioned period of twenty years, in ease the 

claim is, within three years next after the determination of such interest 

or term, resisted by the person entitled, on such determination, to the said 

land or water. 


Illustration. 


A sues for a decluration that he is entitled to a right of way over B’s land. 
A proves that he has enjoyed the right for twenty-five years ; but B shows that 
during ten of these years C, a Hindu widow, had a life-tnterest in the land, 
that on C's death B became entitled to the land, and that within two years after 
C's death he contested A’s claim to the right. The snit must be dismissed, as A, 
with reference to the provisions of this section, has only proved enjoyment for 





fifteen years. 
* * * * * x * 
SECOND SCHEDULE. 
First Division : Suits, 
Sree er | Period of Time from which period begins 
Description of suit. limitation. to run. 
. a | e 
36, For compensation for any Two years. When the malfeasance, Inis- 
malfeasance, misfeasanco or feasance or  nonfeasance 
nonfeasanco independent of . takes place. 
contract and not herein 
specially provided for.+ | 
37. For compensation for Three years. | The date of the obstruction. 
obstructing a way or water- 
course.” | 
38. For compensation for . Ditto. The date of the diversion. 
diverting a watercourse.’ . 
120. Suit for which no period Six years. When the right to sue accrues. 
of limitation is provided else- 
where in this schedule.* 
1 Supra, pp. 44, 48. 3 Ibid. 


220i. 4 Supra, pp. 44, 48, 651. 


| ee 


Preamble, 


Short title. 
Extent and 
commence- 
ment. 


Interpretation 
clause. 


eed ADIN ID OS IY 


Aet IX of 1908,1 Sections 1, 2 (5), 23, 26 (1) (2), 27, 29 (3), 30, 32, 
First Schedule, Artieles 36, 37, 38, 120, and Third Schedule. 


PASSED BY THE GOVERNOR-GENERAL OF INDIA IN COUNCIL. 


[frecetved the assent of the Governor-General on the Tih August. 1908.] 


An Act to consolidate and amend the law for the Limitation of Suits 

and for other purposes. 

WHEREAS it is expedient to consolidate and amend the law relating to 
the limitation of suits, appeals and certain applications to Courts; And 
whereas it is also expedient to provide rules for aequiring by possession 
the ownership of easements and other property ; It is hereby enacted as 
follows :— 

l. This Act may be ealled “ The Indian Limitation Act, 1908,” 

(2) It extends to the whole of British India.” 

(3) This section (and seetion 31) shall come into foree at onee. The 

rest of this Act shall come into force on the first day of January, 
1909. 

2. In this Aet, unless there is anything repugnant in the snbject or 
Content 

(5) “ Easement ” ineludes a right, not arising from contract, by which 

one person is entitled to remove and appropriate for his own 
profit any part of the soil belouging to another, or anything 
growing in, or attaehed to, or subsisting upon, the land of 
another. 


1 For Statement of Objects and 53, 207, $34, 436, 452 ef seg., 456, 457, 
teasons, see Crazette of India, Pt. V, +60, 462, 463, 164 et seg., 569, GOS ef 
p. 22; for report of Select Committee, seq., G2, Go0, bal: 


Mid., p. 223, and for Proceedings in = For the definition of *“ British 
Couneal, bak, pp. 2, 13, 37, 115. For Pandin,” see supra, pp. 47, 52. 
references to the Act in tho text, sce > Sup, pp. 0. £1, 49, 51, So 


Sapra, pp. v, 16, 12, ae 17 ct scq., 21S, 233, 2 lab who 3. 
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23. In the case of a continuing breach of contract and in the ease of a APPENDIX LV, 
continuing wrong independent of contract, a fresh period of limitation continuing 
begins to run at every moment of the time during which the breach or the breaches and 
wrong, as the case may be, continues. ! ee 

26.7 (1) Where the access and use of light or air to and for any building 
have been peaeeably * enjoyed + therewith, as an easement,’ and as of 
right,® without interruption,’ and for twenty years,’ 

and where any way or watercourse, or the use of any water, or any 
other easement (whether affirmative °? or negative '°) has been peaceably 
and openly'! enjoyed !* by any person claiming title thereto as an easement !” 
and as of right,)? without interruption '° and for twenty years,'® 

the right to such access and use of light or air, way, watercourse, use 
of water, or other casement, shall be absolute and indefeasible. 

Each of the said periods of twenty years shall be taken to be a period 
ending within two years next before the institution of the suit wherein the 
claim to which sueh period relates is contested.!* 

(2) Where the property over which the right is claimed under sub- 
seetion (1) belongs to Government, that sub-section shall be read as if for 
the words “ twenty years’ the words “ sixty years” were substituted.'§ 


Kxplanation.—Nothing is an interruption within the meaning of this 
section, unless where there is an actual discontinuance of the possession or 
enjoyment by reason of an obstruction by the aet of some person other 
than the elaimant,!® and unless such obstruetion is submitted to or 
aequieseed in for one year after the claimant has notice thereof and of the 
person making or authorising the same to be made.?° 


Tilustrations.** 


(a) A suit is brought in 1911 for obstructing a right of way. The defendant 
admits the obstruction, but denies the right of way. The plaintiff proves that 
the right was peaceably and openly enjoyed by him, claiming title thereto as an 
easement and as of right, without interruption from lst Jannary, 1890 to 1st 





January, 1910. The plaintiff is entitled to judgment. í 
1 Supra, pp. 463, 651. 10 bid. 
“Supra, pp. 16, 48, 49. 51. 53, 219, 1l Supra, pp. 459, 460. 
Soo ous toe ef seg., 460, 161, 462, 12 Supra, pp. 438, 464. 
463, 464, 465, 468, 651. ia Supra, p. 456. 
3 Supra, pp. 455, 459, 460, 14 Supra, pp. 156, 157. 
4 Supra, pp. 438, 464. 18 Supra, pp. 458, 404. 465, 
5 Supra, p. 456. 16 Supra. p. 453. 
6 Supru, pp- 455, 456, 457. Note Mt Supra, pp. 463, 458, 460 et seq., 
the omission of these words from s. 15 469. 
of the I. E. Act, sapra, pp. 453, 457, 13 Supra, pp. 18, 164.165, 466. 
458, and see App. VILI; and from s. 3 19 Supra, pp. 435, 454, 464. 
of the Prescription Act, supra, pp. 443. 20 pra, pp. 151,452, 454. 
453, 457, and see App. I. 21 Note the omission from these 
7T Supra, pp. 458, 464, 465, d Mlustrations of Illustration (b) to s. 27 
8 Supra, p. 453. of Act IX of 1871, ana s. 26 of Act XV 


Su p. lü. of 1877, see supra, pp. 48, 464. 
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(b) In a like suit the plaintiff shows that the right was peaceably and 
openly enjoyed by him for twenty years. The defendant proves that the 
plaintiff on one occasion during the twenty years had asked his leave to enjoy 
the right. The suit shall be dismissed. 

27.' Where any land or water npon, over, or from which any easement 
has been enjoyed or derived has been held under or by virtue of any 
interest for life or any term of years exceeding three years from the granting 
thereof, the time of the enjoyment of such easement during the eontinuance 
of such interest or term shall be excluded in the computation of the period 
of twenty years, in ease the claim is, within three years next after the 
determination of such interest or term, resisted by the person entitled, on 
such determination, to the said land or water. 


Illustration. 


A sues for a declaration that he is entitled to a right of way over B’s land. 
A proves that he has enjoyed the right for twenty-five years ; but L shows that 
during ten of these years C, a Hindu widow, had a life-interest tn the land, 
that on Cs death B became entitled to the land, and that within two years 
after C's death he contested A’s claim to the right. The suit must be dismissed, 
as A, with reference to the provisions of this seetion, has only proved enjoyment 


for fifteen years, 


* * * * * * * 


29. (3) Sections 26 and 27 and the definition of “ Easement ” in seetion 2 
shall not apply to eases arising in the territories to which the Indian 
Kasements Act, 1882, may for the time being extend. * 

30, Notwithstanding anything herein contained, any suit for which the 
period of imitation prescribed by this Act is shorter than the period of 
limitation preseribed by the Indian Limitation Act, 1877, may he instituted 
within the period of two years next after the passing of this Act, or within 
the period prescribed for snch snit by the Indian Limitation Act, 1877, 
whichever period expires first. 

32. The enactments mentioned in the third schedule are repealed to 
the extent specified in the fourth column thereof. 

* x z * * * x 


1 Supra, pp. 48. 49. 51, 53. 443 452, pp. 7, 47. 48; as to the territories to 
45%, 467, 468. Which the 1. E. Act extends, see supra, 
“As to this saving, see supras, pp. 7, 16, 47, DA. 
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FIRST SCHEDULE. 


First Division : 


Description of suit. Period of 


36. For compensation for any Two yoars. 
mvilfeasanee, misfeasance or | 
nonfeasineo independent of 
eontract and not herein 


specially provided for.? 


37. For eompensation for Three years. 
obstructing a way or water- | 
conrse,* 

38. For compensation for Ditto. 


diverting a watercourse.’ 
120. Suit for which no period Six years. 
of limitation is provided else- 
where in this sehedule.* 





ee we —_—_— 


limitation. 


) 


Suits. 


Time from which period begins 


to run. 
When the malfeasance, mis- 
feasanee or nonfeasance 


takes plaee. 


The date of the obstruction. 


The date of the diversion. 


When the right to sue accrues. 


THIRD SCHEDULE. 
Hnactments Repealed. 








No. Short. title, 














Year. | | Extent of repeal. 
1877 AY | The Indian Limitation Act, | The whole.’ 
| EST 7 
UST7 je N VIL | The Punjab Court Aet, | So much as has not been repeated. 
| 1577. | 
1879 | NII | The Registration and Limi- | In the title the words “and the 
tation Aets Amendment Limitation Aet, 1877,” and after 
Aet, 1879. | s. 107, from the words ‘“ and 
| whereas ” to the end of the Act. 
* * * * 2 * * * * * $ 
sss. VI The Civ. Proc, Code Amend- ; In the title and in the preamble, 
ment Aet, 1888. the words ‘‘and the Indian 
| Limitation Act, 1877,” and of 
| $s. 66 so much as has not been 
| repealed, 
1892 VI The Indian Limitation Act | In the title and in the preamble, 
| and Civ. Proc. Code | the words “the fndian Limita- 
Amendment Act, 1892. tion Act, 1877,” ands. 1l. 
1900 | VI | The Lower Burma Conrts So mmeh of s. 47 and the First 
Aet, T900. Schedule as relates to the Indian 
| Limitation Act, 1877. 
1900 | NT The Indian Limitation | Tho whole. 
| Amendment Aet, 1900. | 
-R a ae i ee 
Supra, pp. #8, 49.90, 51, 88, 452, 3 Thid, 


+5, O51, 
2 Ibid. 


Supra, pp. 453, 651. 


supra, pp. 7, A2 E 152. 
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APPENDDA Y 


e = —. S 





The Specific Relicf Act, 1877 (I of 1877),! 
Sections 3, 5 (e), 6 and 52-57. 


PASSED BY THE GOVERNOR-GENERAL OF INDIA IN COUNCIL. 


[Received the assent of the Governor-General on the 7th February, 1877.] 


Poa ee 


PRELIMINARY. 
* * + x * * * 


3. In this Aet, unless there be something repugnant in the snbject or 
context, “ obligation ” meludes every duty enforeeable by law. 
zk * * x * x * 
5. Specific relief is given. 
* * * * z * * 
(c) by preventing a party from doing that whieh he is nnder an 
obligation not to do. 


* * * x * * * 
G6. Specifie relief granted under elause (c) of Section 5 is ealled preventive 
relief. 
PA Rado Lyle 
Or Preventivk RELIRF. 
Chapter IX.— OF Injunetions Generally. 
Preventive 92. Preventive relicf is granted at the diseretion of the Court by 


llef how 


. e . 3 
vranted., yuncetion, t nipo ary O? Į“ r} tual. 


l Supra, pp. 46, 48, 49, 50, 51, 53, G10, 
on, PUSS, G2. Oh Aey., G7, OSS, 2 Sunra, pp. G16, 626 et seq. 
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53. Temporary injunctions are such as are to continne nntil a speeified Apprxprx V. 
time, or until the further order of the Court. They may be granted at any PN 
period of a suit, and are regulated by the Code of Civil | odalire.! injunctions. 

A perpetual injunction can only be granted by the deeree made at the Perpetual 
heaving and upon the merits of the suit; the defendant is thereby per- Munctions. 
petually enjoined from the assertion of a right, or from the commission of 


an act, which would be contrary to the rights of the plaintiff.* 





Chapter X.—Of Perpetual Injunctions. 


54.3 Subject to the other provisions contained in, or referred to by, this Perpetual 
Chapter, a perpetual injunction may be granted to prevent the breach of Pe neg, 
an obligation existing in favour of the applicant, whether expressly or by 
implication. 
When snch obligation arises from contract, the Conrt shall be guided 
by the rules and provisions contained in Chapter IT of this Act. 
When the defendant invades or threatens 5 to invade the plaintiff's 
right to, or enjoyment of, property, the Court may grant a perpetnal 
injunction in the following cases ê (namely) :— 
(a) where the defendant is trnstce of the property for the plaintiff ; 
(b) where there exists no standard for ascertaining the actual damage 
caused, or likely to be caused, by the invasion ; 7 

(c) where the invasion is such that peenniary compensation wonld not 
afford adequate relief ; 8 

(d) where it is probable that pecuniary compensation cannot he got for 
the invasion ; ° 

(e) where the injunction is necessary to prevent a multiplicity of jndicial 

proceedings. '° 


Explanation.—F¥or the purpose of this section a trade-mark is property. 


Tilustrations. 
* * * * * * + 


(h) In the course of A’s employment as a vakil, certain papers belonging to 
his client, B, come into his possession, +l threatens to make these papers 
public, or to communicate their contents to a stranger, DB may sue for an 
tüjunction to restrain A from so doing. ™ 

(i) cL as B's medical adviser. He demands mouey of B which B declines 
to pay. A then threatens to make known. the effect of B’s communications to 
him as a patient. This is contrary to A’s duty, and B may sue for an injunc- 
tion to restrain him from so doing." 





1 iste eee y OF 1908, Ay Act 8 Supra, pp. 627, 628, 631, 632. As 
XLV of 1882, see App. X and supra, to meaning of “ adequate relief,’ see 
p. OG; pp. 618, 628, 629, 

? Supra, p. 626. 9 Supra, pp. 627, 63), A 

3 Supra, p. 613. 10 Sumra i lO 262,205, 299, 627 

4 Supra, pp. 627 ef seq. 130. 

aara, pp. 627, 631. 11 Sirra p: 628. 

5 oR 1. 25. Ne hod. 


ee rd, pp. 627, 638 


APPENDIX V. 
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(j) A, the owner of two adjoining houses, lets onc to B and afterwards lets 
the other to C. A and C begin to make such alterations in the house let to C as 
will prevent the comfortable enjoyment of the house let to B. B may sue for an 
tujunelion to restrain them from so dotug.+ 

* * * * * i * 

(p) The inhabitants of a village claim a right of way over A’s land. Ina 
suit against several of them, A obtains a deelaralory decree that his land is 
subject to no such right. Afterwards cach of the other villagers sues A for 
obstructing his alleged right of way over the land. A may sue for an injuuetion 


fo restrain then. 
* * 2 * * * 


$k 

(r) A and B are in possession of contiguous lands and of the mines under- 
neath them, A works his mine so as to extend under Bs mine and threatens 
to remove eertain pillars which help to support B's mine. B may sue for an 
tujunction to restrain him. from so doing.” 

(s) A rings bells or makes some other unneeessary noise so near a house as 
to interfere materially and unreasonably with the physieal comfort of the 
occupier, B. B may sue for an injunction restraining A from making the 
noise? 

(1) A pollutes the air with smoke so as to interfere materially with the 
physical eomfort of Band C, who earry on business in a neighbouring house. 
Baud C may sue for an injunction to restrain the pollution.’ 

* $ * ko x * * 

55. When, to prevent the breach of an obligation, it is necessary to 
compel the performance of certain acts which the Conrt is capable of 
enforcing, the Court may in its diseretion grant an injunction to prevent the 
breach complained of, and also to compel performance of the reqnisite 
acts." 


Illustrations. 


(a) zl, by new buildings, obstructs lights to the access and nse of which B 
has acquired a right under the Indian Limitation Act, Part IV. B may 
obtain an injunction, not only to restrain A from. going on with the buildings, 
hut also to pull down so much of them as obstruct B's lights.” 

(b) ct builds a house with caves projecting over Bs land. B may sue for 


an injunction to pall down so mueb. of the eaves as so projcet.® 
x * 


X x * * 


56.° An injunetion cannot. be granted— 

(a) to stay a judicial proceeding pending at the institution of the snit 
in which the injunction is songht, unless such restraint is necessary 
to prevent a multiplicity of proceedings ; '° 

(4) to stay proceedings in a Court not subordinate to that from whieh 
the injunction is sought ; 


1 Supra, pp. SIS ct seq. and (2) of that wet, App. LV. 
2 Supra, pp. 303, 301, 830, GT. T Supra, pp. 6235, 636. 

© Supra, pp. Vit, 195. 8 Tiir. 

i fhid, 2 Sapra, D G27. 

* Supra, pp. GIA, 627, G32 et seq, in Supra, p. 630, 


t Now Xea IN af POS, sre s, 26 (1) 
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(c) to restrain persons from applying to any legislative body ; APPENDIX V. 

(d) to interfere with the publie duties of any department of the Govern- = 
ment of India or the Local Government, or with the sovereign 
aets of a Foreign Government ; 

(e) to stay proceedings in any criminal matter ; 

(f) to prevent the breach of a eontraet the performanee of which 
would not be specifically enforeed ; 

(g) to prevent, on the ground of nuisance, an act of which it is not 
reasonably clear that it will be a nuisance ; ! 

(h) to prevent a eontinning breaeh in which the applicant has ac- 
quieseed ; * 

(i) when equally efficacious relief ean certainly be obtained by any 
other usual mode of proeeeding, except in case of breach of trust ; 

(j) when the conduet of the applicant or his agents has been sueh as to 
disentitle him to the assistance of the Court ; ° 

(k) where the applieant has no personal interest in the matter. 
* x x * x 5 x 


57.4 Notwithstanding seetion 56, clause (f), where a contract comprises Injunction 
an affirmative agreement to do a certain act, coupled with a negative agree- al te m 
ment, expressed or implied, not to do a eertain act, the circumstance that agreement. 
the Court is nnable to eompcel specifie performanee of the affirmative 
agreement shall not preclude it from granting an injunetion to perform the 
negative agreement ; provided that the applieant has not failed to perform 


the contract so far as it is hinding on him. 





1 Supra, p. 631. 3 Supra, pp. 630, 636. 
2 Supra, p. 636, Sinden. G2. 
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APPENDIA VI. 





Transfer of Property Act, 1882 (IV of 1882),? 
Sections 6 (e), 8 and 43. 


PASSED BY THE GOVERNOR-GENERAL OF INDIA IN COUNCIL. 


| Received the assent of the Governor-General on the 17th February, 1882.} 


What may he 6. Property of any kind may be transferred, except as otherwise 
transferred, provided by this Act or by any other law for the time being in force : 


(c) An easement cannot be transferred apart from the dominant heritage.* 


x * x x * * * 
Operation of 8. Unless a different intention is expressed or necessarily implied,’ a 
transfer. transfer of property passes forthwith to the transferee all the interest 


which the transferor is then eapable of passing in the property, and in the 
legal ineidents thereof.4 
Such incidents inclide, where the property is land, the easements 
annexed thereto.® 
X X X * k * x 


And where the property is a house the easements annexed thereto." 
X X X X k * x 


Transfer by 43. Where a person erroneously represents that he is authorised to 
meno transfer certain immoveable property, and professes to transfer sueh 
subsequently — property for consideration, sneh transfer shall, at the option of the trans- 
ae al ferec, operate on any interest whieh the transferor may aequire in such 
transterted, property, at any time during which the contract of the transfer subsists. ? 

Nothing in this section shall impair the right of transferees in geod 


faith for consideration withont notice of the existence of the said option. 


! Supra, pp. 9. 16, 19, 53. CUNE 

2 Supra, pp. 16, 19, 53. T Supra, p. 319, for the application 
3 Spa pe 2. of the same principle to the case of un 
4 Supra, pp. 312 el seq., 337, casement. 


b Supra, pp. o My, She, a7. 
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APPENDIX VII. 


The Indian Easements Act, 1832. 


CONTENTS. 


PREAMBLE. 
PRELIMINARY. 
SECTIONS. 
1. Short title. 
Local extent. 
Commeneenient. 
2. Savings. 
3. Repeal of Act XV of 1877, sections 26 and 27. 


Chapter I.—Of Easements generally. 
4, “ Easement ” defined. 
Dominant and servient heritages and owner?. 

5. Continuous and discontinuous, apparent and non-apparent, 

casemenits. 
6. Easements for limited tinie or on condition. 
q. Easements restrictive of certain rights. 

(a) Exclusive right to enjoy. 

(b) Rights to advantages arising from situation, 





Chapter [I —The Imposition, Acquisition and Transfer of Fasements 


8. Who may impose easements. 
9. Servient owners. 
10. Lessor and mortgagor. 
11. Lessee. 
12. Who may acquire easements, 
3. Easements of necessity and quasi-easements, 
14. Direction of way of necessity. 
15. Acquisition by prescription. 
16. Exclusion in favour of reversioner of servient heritage. 
17. Rights which cannot be acquired by prescription. 
18. Customary casemeuts. 
19. Transfer of dominant heritage passes casement 


APPENDIX VIl. 
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Chapter I11,—The Incidents of Lasements. 


EE SECTIONS. 
20. Rules eontrolled by contract or title. 
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Incidents of customary easements. 
Bar to use unconneeted with enjoyment. 
Exercise of easement. 
Confinement of exercise of easement. 
Right to alter mode of enjoyment. 
Right to do acts to secure enjoyment. 
Accessory rights. 
Liability for expenses necessary for preservation of casement. 
Liability for damage from want of repair. 
Servient owner not bound to do anything. 
Extent of easements. 
Easement of necessity. 
Other easements— 
(a) right of way ; 
(b) right to light or air acquired by grant ; 
(c) prescriptive right to light or air ; 
(d) prescriptive right to pollute air and water ; 
(e) other prescriptive rights. 
Increase of easenient. 
Partition of dominant heritage. 
Obstruction in ease of excessive uscr. 


Chapter IV.—The Disturbance of Easements. 


Right to enjoyment without disturbance. 

Suit for disturbance of casement. 

When cause of action arises for removal of support. 
Injunction to restrain disturbanee. 

Abatement of obstruction of easement. 


Chapter V.—The Hatinction, Suspension and Revival of Easements. 


9 
úl. 


4) y 
Diar 
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Extinction by dissolution of right of servient owner. 

Extinction by release. 

Extinction by revocation. 

Extinction on expiration of limited period or happening of dis- 
solving condition. 

Extinction on termination of uecessity. 

Extinction of useless easement. 

ixtinetion by permanent ehange in dominaut heritage. 

extinction on permanent alteration of servient heritage by superior 
foree, 

Mxtinelion by destruction of cither heritage. 

Extinction by unity of ownership. 

extinction by non-cnjoyment. 


SECTIONS. APPENDIX VII. 
48. [Extinction of accessory riglits. Pij 
49. Suspension of casement. 
50. Servient owner not entitled to require continuance. 
Compensation for damage caused by extinguishment, 
öl. Revival of casements. 


Chapter Vl.—Licenses. 


2. “ License ” defined. 

3. Who may grant license. 

4. Grant may be express or implied. 

5. Accessory licenses annexed by law. 

6. Lieense when transferable. 

57. Grantor’s duty to disclose defects. 

58. Grantor's duty not to render property unsafe. 
59. Grantor’s transferee not bound by license. 
60. License when revocable. 

61. Revocatiou express or implied. 

62. License when deemed revoked, 

63. Licensee’s rights on revocation. 

61. Licensce’s rights on eviction. 


Act No. V of 1882.! 


(AS AMENDED BY Act XII oF 1891). 


PASSED BY TUE GOVERNOR-GENERAL OF INDIA IN COUNCIL. 


[Lccetved the assent of the Governor-General on the Tth February, 1882.) 


An Acet to define and amend the Jaw relating to Easements and 
Licenses. 
WHEREAS it is expedient to define and amend the law relating to Preamble. 
Easements and Licenses: It is hereby enacted as follows :— 


PRELIMINARY. 


l. This Act may be called ‘‘ The Indian Easements Act, 1882”: Short title. 


It extends to the territories respectively administered by the Governor of Local extent. 





1 For Statement of Objects and ilid., 1SS1, Supplement, pp. 687, 766; 


Reasons of the Bill which became and bid., 1882, Suppleinent, p. 172. 
Ast V of 1882, see Casctte of India, The Act has been extended under s. 5 
SORGU p. 19m: for Report of of the Scheduled Districts Act, 1874 
Select Committee, see ibid,, 1581, Pt. V, (XIV of 1874), tothe Scheduled District 
p. 1021; and for proecedings and de- of Ajmer-Merwara, sce Gazelle of India, 


bates in Council relating to the Bill, see 1807, Pt. 1, p. 1115. 
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APPENDIX VIL. Madras in Council and the Chief Commissioners of the Central Provinces and 
Coorg : 


Commence- and it shall come into force on the first day of July, 1882. 
ment. 
Savings. 2. Nothing herein contained shall be deemed to affect any law not hereby 


expressly repealed ; or to derogate from— 

(a) any right of the Government to regulate the collection, retention 
and distribution of the water of rivers and streams flowing in 
natural channels, and of natural lakes and ponds, or of the water 
flowing, collected, retained or distributed in or by any channel 
or other work constructed at the public expense for irrigation ; 

(b) any customary or other right? (not being a license) in or over 
immoveable property which the Government, the public or any 
person may possess irrespective of other immoveable property ; or 

(c) any right acquired, or arising out of a relation created, before this 
Act comes into force. 


Repeal of Act 3. Sections 26 and 27 of the Indian Limitation Act, 1877, and the 
ee definition of “ easement ” contained in that Act, are repealed in the terri- 


and 27, tories to which this Act extends.? All references in any Act or Regulation 
to the said sections, or to sections 27 and 28 of Act No. IX of 1871, shall, 
in such territories, be read as made to sections fifteen and sixteen of this 
Act. 


Chapter I.—Of Easements generally. 


“ Vasement ” 4. An casement is a right which the owner or occupier of certain land 

defined. possesses, as such, for the beneficial enjoyment of that land, to do and 
continue to do something, or to prevent and continue to prevent something 
being done, in or upon, or in respect of, certain other land not his own.* 

Dominant and The land for the beneficial enjoyment of which the right exists is called 

Lee the dominant heritage, and the owner or occupier thereof the dominant 

owners. owner; the land on which the liability is imposed is called the servient 
heritage, and the owner or occupier thereof the servient owner.” 


Bxplanation.\n the first and second clauses of this section, the 
expression “ land ” includes also things permanently attached to the earth : 
the expression “ beneficial enjoyment ” inchides also possible convenience, 
remote advantage, and even a mere amenity ê; and the expression * to do 
something ” includes removal and appropriation by the dominant owner, 


1 T'he Act was extended to the terri- PAS, $23, 153, 268, 569, ON 
tories respectively administered by the ia Ly 2) oe UL 
Governor of Bombay in Council and the 3 Supra, pp. 7, 12, 43. 
Licutenant-Crovernor of the N.-W. P. 1 Supia, pp. 7, G1, 215, 202m 
ond Chief Comunissioner of Oudh by GUI, 660, 662, GÖS. 
Act VIIL of 1891, supra, pp. 7, 47, 45, 5 Supra, pp. 3. 536. As to the 
I and see App. AI. As to the seope expression beneficial enjoyment,” 
aud appheation of the bi. Net, 1552, see supra, pe 98. 


8 r kai . è b A t 
we supra, pp 7, 16, 47, 50, 103, 100, Supra, p S. 


for the beneficial enjoyment of the dominant heritage, of any part of the Apprymx Vit. 
soil of the servient heritage or anything growing or subsisting thereon.! nee 


Lllustrutions. 


(a) t, as the owner of u cerlain house, has u right of way thither over his 
neighbour B's land for purposes connected with the beneficial enjoyment of the 
house. This is an casement.” 

(b) A, as the owner of a certain house, has the right to go on his neighbour 
D's lund, and lo take water for the purposes of his household out of a spring 
therein. This ts an casement. 

(c) A, as the owner of a certain house, hus the right lo conduct water from 
Bs stream to supply the fountains tn the yarden atluched to the house. This 
is un easement.* 

(d) A, as the owner of u certain house and farm, has the right to yraze a 
cerluin number of his own cattle on B's field, or lo take, for the purpose of being 
used in the house, by himself, his family, quests, lodgers and servants, water or 
fish oul of C’s tank, or timber out of D's wood, or to use, for the purpose of 
manuring his lund, the leaves which have fallen from the trees on E's land. 
These are ewsements.° 

(e) A dedicates lo the public the right to occupy the surface of cerluin land for 
the purpose of passing and re-passing. This right is not un casement.® 

(Ff) aA ts bound to cleanse a watercourse running through his land and keep 
it free from obstruction for the benefit of B, a lower riparian owner, This is not 
an easement.” 


5. Easements 8 are either continuous or discontinuous,? apparent or Continuous and 
10 discontinuous, 
Non-apparent. apparent and 
A continuous easement is one whose enjoyment is, or may be, continual Non-apparent 
£ 1) easements. 
without the act of man. 
A discontinuous casement is one that needs the act of man for its 
chjoyment. 1? 
An apparent easement is one the existence of which is shown by sonie 
permanent sign which, upon careful inspection by a competent person, 
would be visible to him. 1° 


A non-apparent easement is one that has no such sign. 


Illustrations. 


(a) A right annexed t5 to B's house to receive light by the windows without 
obstruction by his neighbour A. This is a continuous easement.+% 








Ee pp. 6, 207, 225, 231. e Sera, pp. 16, 211, 315. 

2 Supra, pp. 4, 102. 10 Supra, pp. 16, 17, 314, 315. 

E oa, pp. 6, 132. li Supra, pp. 16, 69, 210, 315. 
aupra, p. 132. 13 Supra, pp. 16, 102. 

"word, pp. t, 220, 225: Iss NIR pp. 10, iia SE 314, 074: 
Pera. pp. 29, 233. if Supra, pp. 17, 210. 

‘ Supra, pp. 278, 279, 289. 19 Supra, p. 314. 

Supre pp. 314, 315. 1e apra, pp. 17, GYTI 
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(b) A right of way unncxed +? lo Vs house over Ls land. This is u 
discontinuous casement.” 

(c) Rights anneved 3 lo As land lo lead water either across Ls land by an 
aqueduct and lo draw off water thence by a drain. The drain would be dis- 
covered upon careful tuspection by a person conversant with such matters. 
These are apparenl casements.4 

(d) A right wnncxed ® lo A’s house lo prevent B from building on his own 
land. This is a non-apparent casement.® 


6. An casement may be permanent, or for a term of years or other 
limited period,” or subject to periodical interruption, or cxercisable only 
at a certain place, or at certain times, or between certain hours, or for a 
particular purpose, or on condition that it shall commence or become void 
or voidable on the happening of a speeified event or the performance or 
non-performance of a specified act.’ 


7. Easements are restrictions of one or other of the following rights, 
(namely) :— 

(a) The exelusive right of every owner of immoveable property (subject 
to any law for the time being in force) to enjoy and dispose of the same 
and all products thereof and accessions thereto.® 

(b) The right of every owner of immoveable property (subject to any 
Jaw for the time being in force) to enjoy without disturbance by another 
the natural adv antages arising from its situation.!° 


Illustrations of the Lights above referred to. 


(a) The exelusive right of cvery owner of land in a town lo build on sach 
land, subject lo any municipal law for the time being in force. ™ 

(L) The right of every owner of land that the air passing thereto shall not be 
unreasonably polluted by other persons. ** 

(c) The right of every owner of a house that his physical comfort shall nol 
be interfered with materially and unrcasonably by noise or vibration caused by 
any other person.) 

(d) The right of every owner of land to so much hight and air as pass 
vertically thercto.™4 

(e) The right of every owner of lund that such land, in its natural condition, 
shall have the support naturally rendered by the subjacent soil of another 
peršon.?!5 

Naplanation.—Lund is in ils natural condana when il is not excavated 


US pea Paa D, J. L. R. 42 Nad. 567, but see contra 
2 Supra, p. 17. per Phillips, J., in the same case. 
3 Sipra, p. 315. 8 Supra, pp. 17, 102. 
4 o pp. $15, 373, 374. = Supra, pp. 21, 25, 56, O7. 
D Spray. 314. 10 Supra, pp. 24, 26, 66, 67, 69, 101 
Sa Sera, ). 210. lod, 107, 192, 194, 265, 280ser sce, 
7 his would seem to apply only 11 Supra, pp 57, 69. 
to easements created by oetiual grant 12 strpra, jp. O7 192, a oo 
or agreement und not to prescriptive S a a O17, (NZ oe. 
casements, see per Abdar Rahim., J., EROA odlo Din 20h: 


mo Aoyyammu v. i ultliammoo (919), 19 Supra, pp. 24, 7, 169, Sud, 
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and not subjected to artificial pressure; and the “ subjacent and adjacent Avyenvix VN 
soll” mentioned in this illustration means such soil only us in its natural iy 
condition would support the dominant hereluge in its naturul condition.+ 


(S) The right of cvery owner of land thul, within his own limits, the water 
which naturally pusses or percolutes by, over or through his land shull not, 
before so passing or percolating, be unreasonubly polluted by other persons." 

(g) The right of every owner of land to collect und dispose within his own 
limits of all watcr under the lund which docs not pass in u defined channel 
and ull water on its surfuce which does not pass in u defined chunnel.? 

(h) The right of every owner of lund that the water of every nutural stream 
which passes by, through or over his land in a defined natural channel shall be 
allowed by other persons to flow within such owner's limits without interruption 
and without materiat alteration in quantity, direction, force or temperature ; 4 
the right of every owner of lund abutting on a natural luke or pond into or out 
of which u natural stream flows, that the water of such lake or pond shull be 
allowed by other persons lo remain within such owners limits without material 
alicrution in quantity or temperature.” 

(i) The right of every owner of upper land that water naturally rising in, 
or fulling on, such lund, und not passing tn defined channels, shatl be ullowed 
by the owner of adjacent lower land to run naturally thercto.® 

(7) The right of every owner of lund abutting on a natural stream, luke or 
pond to use and consume its water for drinking, household purposcs und water- 
tng his cattle and sheep ; and the right of every such owner to use und consume 
the water for irriguting such land, und for the purposes of any manufactory 
situate thereon, provided that he does not thereby cause material injury to 
other like owners.” 


Explunation—A natural stream is u stream, whether permanent or inter- 
mittent, tidal or tideless, on the surfuce of land or underground, which flows by 
the operation of nature only und in u natural and known course.® 


Chapter I1L.—The Imposition, Aeqguisition and Truusfer of Eascments. 
3 


8. An easement may be imposed by any one in the circumstances, and who may im- 
to the extent, in and to which he may transfer his intcrest in the heritage pose easements. 
on which the habihty is to be imposed.?® 


Illustrations. 


(a) A is tenant of B's land under a lease for an unexpired term of twenty 
years, and has power to transfer his interest under ihe lease. A muy impose 
un easement on the land to continue during the time thut the lease exists or for 
any shorter period.t® 

(b) A is tenant for his life of certain land with remainder to B ubsolutely. 








1 Supra, pp. 304, 305. O Sima. of, lol, Las, 20s. 
“Supra, pp. 57, 133, 192, 194, 259. T Dupre, pp. 01, 274, 279, 281, 250 
3 Spd, pp. 57, 292, S Spite. ood 

1 Supra, pp. 24, 57, 106, 107, 263. 2 Supra, pp. 1S, 10, 312, oss, 

5 Supra, pp. 57, 290. 10 Supra, pp. $17, 58s. 
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APPENDIX VU. A cannot, unless with Bs consent, impose an casement thereon which will 


Servient 
owners. 


Lessor and 
mnortgagor. 


Lessee. 


Who may 
ucquire cast- 
ments. 


continue after the determination of his life-interest.! 
(c) A, B and U are co-owners of certain lund. 1 cannot, without the 
consent of B and C, impose an casement on the lund or on any part thercof. 
(d) st and B are lessees of the same lessor, A of a field X for a term of five 
yours, and B ofa field Y for a term often years. Vs interest ander his lease is 
transferable ; L’s is not. A may impose on X, in favour of B, a right of way 
terminable with A’s lease.* 


9, Subject to the provisions of section cight, a servient owner may 
impose on the servient heritage any casement that docs not lessen the 
utility of the existing casement. But he cannot, without the consent of 
the dominant owner, impose an easement on the servicnt heritage which 
would lessen such utility.’ 


Illustrations. 


(a) -l has, in respect of his mill, a right to the uninterrupted flow thercto, 
from sunrise to noon, of the water of L's stream. B may grant to C the right to 
divert the waler of the stream from noon to sunset : provided that As supply is 
not thereby diminished.* 

(b) A has, in respect of his house, a right of way over Bs land. DBD may 
grant to C, as the owner of a neighbouring farm, the right to feed his cattle on 
the grass growing on the way: provided that A’s right of way is not thereby 
obstructed.® 


» 


10. Subjeet to the provisions of section eight, a lessor may impose, on 
the property leased, any easement that does not derogate from the rights 
of the lessee as such, and a mortgagor may impose, on the property mort- 
gaged, any easement that does not render the security insufficient. But 
a lessor or mortgagor cannot, without the consent of the lessee or mortgagee, 
impose any other eascment on such property, unless it be to take cffcet 
on the termination of the lease or the redemption of the mortgage.’ 

Explanation.—A security is insufficient within the meaning of this section 
unless the value of the mortgaged property exceeds by one-third, or, if con- 
sisting of buildings, exceeds by one-half, the amount for the time being due 
on the mortgage. 

11. No lessee or other person having a derivative interest may impose 
on the property held by him as such an casement to take ctlect after the 
expiration of his own interest, or in derogation of the right of the lessor or 
the superior proprictor. 


12. An casement may be acquired by the owner of the immoveable 
property for the beneficial enjovinent of which the right is created, or on his 
behalf, by any person in possession of the same.’ 


1 Supra, p. O88, b jbid. 
2 Shed, 6 Supra, pp. 317, b88. 
3 Supru, pp. 15, 19. TS p. 317. 

gg ON pra, ] 


4 Sigra, yp. 1%. 8 Supra, pp. 317, 4M3. 
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One of two or more co-owners of immoveable property may, as such, APPENDIX VII. 
with or without the consent of the other or others, acquire an casement od 
for the beneficial enjoyment of such property.’ 
No lessee of immoveable property can acquire, for the beneficial enjoy- 
ment of other immoveable property of his own, an casement in or over the 
property comprised in his lease.? 


13 Where one person transfers or bequeaths immoveable property to Hasements of 
another,?— quass easements , 

(a) if an casement in other immoveable property of the transferor or 
testator is necessary for enjoying the subject of the transfer or bequest, the 
transferee cr legatce shall be entitled to such easement : * or 

(b) if such an casement is apparent and continuous and necessary for 
enjoying the said subject as it was enjoyed when the transfer or bequest 
took effect, the transferee or legatee shall, nnless a different intention is 
expressed or necessarily implied, be entitled to such easement ; ° 

(c) if an easement in the subject of the transfer or bequest is necessary 
for enjoying other immoveable property of the transferor or testator, the 
transferor or the legal representative of the testator shall be entitled to such 
easement ; ê or 

(d) if such an easement is apparent and continuous and necessary for 
enjoying the said property as it was enjoyed when the transfer or bequest 
took effect, the transferor, or the legal representative of the testator, shall, 
unless a different intention is expressed or necessarily implied, be entitled 
to such easement.” 

Where a partition is made of the joint property of several persons,— 

(e) if an easement over the share of one of them is necessary for enjoy- 
ing the share of another of them, the latter shall be entitled to sueh 
easement,® or Pa 

(f) if such an easement is apparent and continuous and necessary for 
enjoying the share of the latter as it was enjoyed when the partition took 
effect, he shall, unless a different intention is expressed or necessarily 
imphed, be entitled to such casement.’ 

The easements mentioned in this section, clauses (a), (c) and (c), are 
called casements of necessity.!° 

Where immoveable property passes by operation of law, the persons 
from and to whom it so passes are, for the purpose of this section, to be 
deemed, respectively, the transferor and transferee. 


Illustrations. 


(a) A sells B a field then used for agricultural purposes only. lt is inacces- 
sible except by passing over A’s adjoining land or by trespassing on the land of 








1 Supra, p. 317. OLS. oD O D HOS, 500. 

= stpra, pp. 318, 457. 6 Sara, pp. 21, 339. 

3 See the comments on this section, “Spr, pp. 20, 315, 3SH ct seq. 
supra, pp. 314, 315, 316, Sein, pp: 21, 339: 

2 Sigma, pp. 21, 339. : "Spa, pp. 23, 315, 393. 


eee. Tp. 22, 23, 314, 816, 347, UE grep. 2 la dau: 


ea 


APPENDIX VII @ stranger. D is entitled to a right of way, for agricultural purposes only, over 
=. A’s adjoining land to the field sold 

(b) A, the owner of two fields, sells one to B, and retains the other. The 
field retained was at the date of the sale used for agricultural purposes only 
and is tnaccessible except by passing over the field sold to B. A is entitled 
to a right of way, for agricultural purposes only, over B's field to the field 
retained.” 

(c) cl sells Ba house wih windows overlooking A’s laud, which A retains. 
The light which passes over A’s land to the windows is necessary for enjoying 
the house as il was enjoyed when the sale took effect. B ts entitled to the light, 
and A cannot afterwards obstruct it by building on his land. 

(d) A sells B a house with windows overlooking A’s land. The light 
passing over A’s lund to the windous is necessary for enjoying the house as tt 
was enjoyed when the sale took effect. Aflerwards A sells the land to ©. Here 
C cannot obstruct the light by building on the land, for he takes it subject to 
the burdens to which it was subject in A’s hands. 

(e) A is the owner of a house and adjoining land. The house has windows 
overlooking the land. A simultaneously sells the house to B and the land 
lo C. The light passing over the land is necessary for enjoying the house as 
at was enjoyed when the sale took effect. Here A impliedly grants B a right 
fo the light, and C takes the land subject to the restriction that he may not build 
so as to obstruct such light.® 

(J) A ts the owner of a house and adjoining land. The house has windows 
overlooking the land. A, retaining the house, sells the land to B, without 
expressly reserving any easement. The light passing over the land is necessary 
for enjoying the house as it was enjoyed when the sale took effect. A is entitled 
fo the light, and B cannot build on the land so as to obstruct such light.® 

(9) A, the owner of a house, sells B a factory built on adjoining land. Bis 
entitled, as against A, to pollute the air, when necessary, with smoke and 
vapours from the factory.? 

(4) A, the owner of two adjoining houses, Y and Z, sells Y to B, and 
retains Z. B is entitled to the benefit of all the gutters and drains common to 
the two houses and necessary for enjoying Y as it was enjoyed when the sale 
look effeet, aud A ts entitled to the benefil of all the qulters and drains common 
lo the two houses and necessary for enjoying Z as it was enjoyed when the sale 
took effect. 

(7) al, the owner of two adjoining buildings, sells one to D. retaining the 
other. B is entitled to a right to lateral support from A’s building, and A is 
entitled to a right to lateral support from B's building.® 

(7) A, the owner of two adjoining buildings, sells one to B and the other 
lo, Cas entitled to lateral support from B's building, and B is entitled to 
lateral support from C’s building.'© 

(4) Al grants lands to B for the purpose of building a house thereon, D ts 


1 Supra, pp. 22, 339, 300. & Supra, pp. 866, 384 et seq. 
= flied. T Supra, p. 358. 
3 g 


3 Supra, pp. 23, 318, 351. Supra, pp. 367, 590. 
4 Supra, pp. Sts, 319, 350, 2 Supra, p. 368, 


b Supra, pp. 390 et seg. 10 Supra, pp. 358. 389, 390, 


entitled to such amount of lateral and subjacent support from Vs land as is 
necessary for the safety of the house." 

(1) Under the Land Acquisition Act, 1870," a Railway Company com- 
pulsorily acquires a portion of B's land for the purpose of making a siding. 
The Company is entitled to such amount of lateral support from Bs adjoining 
land as is essential for the safety of the siding.” 

(m) Owing to the partition of joint propertly, 1 becomes the owner of an 
upper room in a building, and B becomes the owner of the portion of the building 
immediately beneath it. A is entitled to such amount of vertical support from 
Bs portion as is essential for the safety of the upper room.’ 

(n) cL lets a house and grounds to B for a particular business. D has no 
access to them other than by crossing Us land. B is entitled to a right of way 
over that land suitable to the business to be carricd on by B in the house and 
grounds.” 


14. When [a right] ® to a way of necessity is created under section 
thirteen, the transferor, the legal representative of the testator, or the owner 
of the share over which the right is exercised, as the case may be, is entitled 
to set out the way ; but it must be reasonably convenient for the dominant 


owner. ? 


When the person so entitled to set out the way refuses or neglects to do 
so, the dominant owner may set it out.§ 


15.9 Where the access and use of light or air 1° to and for any building 
have been peaceably enjoyed !! therewith, as an casement, without inter- 


ruption, and for twenty years, 


and where support from one person’s land, or things affixed thereto, has 
been peaceably reeeived by another person’s land subject to artificial pres- 
sure, or by things affixed thereto, as an easement, without interruption, 


and for twenty years, 


1 Supra, p. 163. 

2 See now the Land Acquisition Act 
(I of 1894), by which Act X of 1870 has 
been repealed. 

3 Supra, pp. 12, 338, 346. 

4 Supra, pp. 359, 393. 

5 Supra, pp. 22, 488 et seq. 

6 The words “a right” were sub- 
stituted for the word “ right’? by the 

Repealing and Amending Act, 1891 
(XII of 1891), Sch. II, Part 1. 

7 Supra, pp. 491, 590. 

8 hid. 

9 Supra, pp. 252, 468, 608, 609, 610, 
a Ge 

eed, pp. Yo, 96, 99, S18, £55, 
(58, 457, 468. The words ‘as of 
right” are omitted from this and 
the second paragraph of tho section 
in relation to negative casements. 
They appeared in the corresponding 


r 


section (26) of the Indian Limitation 
Act, XV of 1877, see App. III repealed 
by Act IX of 1905), and re-appear in 
s. 26 of the last mentioned Act, see 
App. IV. Dr. Whitley Stokes observes 
that the result of the omission is to 
give an absolute right after 20 years’ 
actual enjoyment withont interruption 
as in England under the Prescription 
Act, see Stokes’ Anglo-Indian Codes, 
Vol. I, p. 883. But this view, which 
appears partly to account for tho 
language of s. 28 (c), has been displaced, 
so far as the Prescription Act is con- 
cerned, by Colls’ Case, see per Lord 
Macnaghten (1904), App. Cas. at p. 189. 
They are also omitted from s. 3 of the 
Preserfption Act, supra, pp. 443, 153, 
457, and see App. I. 
1l Supra, p. 438. 
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and where a right of way or any other casement has been peaceably and 
openly enjoyed by any person claiming title thereto, as an easement, and 
as of right,’ without interruption, and for twenty years, 

the right to such aceess and use of light or air, support or other easement 
shall be absolute. 

Each of the said periods of twenty years shall be taken to be a period 

ending within two years next before the institution of the suit wherein the 
claim to which such period relates is contested.? 


Explanation I.—Nothing is an enjoyment within the meaning of this 
section when it has been had in pursuance of an agreement with the owner 
or occupier of the property over which the right is claimed, and it is apparent 
from the agreement that such right has not been granted as an easement, 
or, if granted as an easement, that it has been granted for a limited period, 
or subject to a condition on the fulfilment of which it is to cease.’ 


Explanation I1.—Nothing is an interruption within the meaning of this 
section unless where there is an actual cessation of the enjoyment by reason 
of an obstruction by the act of some person other than the claimant,* and 
unless such obstruction is submitted to or aequiesced in for one year after 
the claimant has notice thereof and of the person making or authorising the 
same to be made.°® 


Explanation ITIT.—Suspension of enjoyment in pursuance of a contract 
between the dominant and servient owners is not an interruption within the 
meaning of this section.® 


Explanation IV.—In the ease of an casement to pollnte water, the said 
period of twenty years begins when the pollution first prejudices perceptibly 
the servient heritage.’ 

When the property over which a right is claimed nnder this section 
belongs to Government this section shall be read as if, for the word “ twenty 
years,” the words * sixty years ” were substituted.’ 


Illustrations. 


(a) A suit is brought in 1883 for obstructing aright of way. The defendant 
admits the obstruction, but denies the right of way. The plaintiff proves that 
the right was peaceably and openly enjoyed by him claiming title thereto, as 
au casement, aud as of right, without interruption, from lst Junnary, 1862, to 
lst January, 1882. The plaintiff is entitled to judgment. 

(b) Ina like suit the plaintiff shows that the right was peaceably and openly 
enyoyed by him for twenty years. The defendant proves that for a year of that 
time the plaintiff was entitled to possession of the servient heritage as lessce 
thereof and enjoyed the right as such lessee. The suit shall be dismissed, for 
the right of way has not been enjoyed “as an casement”? for twenty years. 

(c) In a like suit the plaintiff shows that the right was peaceably and openly 
enjoyed by him for twenty years. The defendant proves that the plaintiff on 


l Supra, p. 456, Indian Limitation ^ct, IX of 1908 
2 Supra, pp. 462, 169, GOs, supra, p. 1454. 

4 Supra, pp. 119, 168, 169, 639, 6 Supra, p. 168, 

4 Supra, p. 131, 7 Supra, pp. 134, TGS, 469, 


fh "he e * = e "j" ‘ 
See the eame provision in the e Supra, pp. 166, dbo, 
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one occasion during the twenty years had admitted that the user was not of APPENDIX VII 
right and asked his leave to enjoy the right. The suit shall be dismissed, for 
the right of way has not been enjoyed “ as of right” for twenty years., 


16.1 Provided that when any land upon, over or from which any easement Exclusion in 
has been enjoyed ? or derived has been held under or by virtue of any favour of 
interest for life or any term of years execeding threc years from the granting of servient 
thereof, the time of the enjoyment of such easement during the continuance Heritage. 
of such interest or term shall be excluded in the computation of the said 
last-mentioned period of twenty years, in case the claim is, within three 
years next after the determination of such interest or term, resisted by the 
person entitled, on such determination, to the said land.’ 


Illustration. 


A sues for a declaration that he is entitled to a right of way over B's land. 
A proves that he has enjoyed the right for twenty-five years ; but B shows that 
during ten of these years C had a life-interest in the laud ; that ow C’s death B 
became entitled to the land; and that within two years after C’s death he 
contested A’s elaim to the right. The suit must be dismissed, as A, with 
reference to the provisions of this seetion, has only proved enjoyment for 
fifteen years. 


17. Easements acquired under section fifteen are said to be acquired by Rights which 
prescription, and are called prescriptive rights. aren 
None of the following rights can be so acquired :— prescription. 
(a) aright which would tend to the total destruction of the subject of the 
right, or the property on which, if the acquisition were made, liability would 
be imposed : 4 
(b) a right to the free passage of light or air to an open space of 
ground ; 5 
(c) aright to surface-water, not flowing in a stream and not permanently 
collected in a pool, tank or otherwise ; ê 
(d) aright to underground water not passing in a defined channel. 7 


18. An easement may be acquired in virtue of a local custom.’ Such Customary 
easements are called customary easements. ° onn 


Illustrations. 


(a) By the custom of a eertain village every cultivator of village land is 
entitled, as such, to graze his eattle ou the common pasture. A having become 
the tenant of a plot of uncultivated land in the village breaks np and eultivates 
that plot. He thereby aequires an casement to graze his eattle in accordance 
with the custom. 


Supra, pp. 457, 468, ° Supra, p. 79. 


A p 
* Supra, p. 443. B SUR Do L20: 
3? For the effect of the corresponding 7 Supra, pp. 122 et seq. 
section of the Prescription Act (s. 8), Supra. pp. 30, 32, 33, 206, 209; 
see supra, p. 444. > Sura, pp. 33, 209. 


4 Supra, pp. 62, 206, 445. pra, pp. 20, 210. 
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(L) By the custom of a certain town no owner or occumer of a house can 
open anew window therein so as substantially to invade his neighbour's privacy, 
A builds a house in the town near Bs house. A thereupon acquires an ease- 
ment that B shall not open new windows in his kouse so as to command a view 
of the portions of A’s house which are ordinarily excluded from observation, 
and L acquires a like casement with respeet to A’s house.} 


19. When the dominant heritage is transferred or devolves, by act of 
parties or by operation of law, the transfer or devolution shall, unless a 
contrary intention appears, be deemed to pass the easement to the person 
in whose favour the transfer or devolution takes place.? 

Illustration., 


A has certain lund to which a right of way is annexed. A lets the land to 
B for twenty years. The right of way vests in B and his legal representatives 
so long as the lease continues. 


Chapter ITITI. —The Incidents of Easements. 


20. The rules contained in this chapter are controlled by any contract 
hetween the dominant and servient owners relating to the servient heritage, 
and by the provisions of the instrument or decree, if any, by which the 
easement referred to was imposed. 

And when any incident of any customary easement is inconsistent with 
such rules, nothing in this chapter shal! affect such incident. 


21. An casement must not be used for any purpose not connected with 
the enjoyment of the dominant heritage.® 


Illustrations. 


(a) A, as owner of a farm Y, has aright of way over B’slandto Y. Lying 
beyond Y, A has another farm Z, the beneficial enjoyment of which is not 
necessary for the beneficial enjoyment of Y. He must not use the easement for 
the purpose of passing to and from Z.4 

(L) A, as owner of a certain housc, has a right of way to and from it. For 
the purpose of passing to and from the house, the right may be used, not only by 
al, but by the members of his family, his guests, lodgers, servants, workmen, 
visitors and customers ; for this is a purpose connceted with the enjoyment of 
the dominant heritage. So, if .1 lets the house, he muy use the right of way for 
the purpose of collecting the rent and sceing that the house is kept in repair. 


22. The dominant owner must exercise his right in the mode which is 
least oncrous to the servient owner ; ° and when the exercise of an easement 
can without detriment to the dominant owner be confined to a determinate 


l Supra, pp. a3, 209, 210, ef seq. 4 Supra, p. 172 
+ Supra, pp. S11 315, 316. 5 Supra, pe 173. 
1 Sipra pp. 2. i, 172. 
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part of the servient heritage, such exercise shall, at the request of the ser- APPFNDIX VH. 
vient owner, be so confined. 


Illustrations. 


(a) A hasa right of way over Ds field. A must enter the way at either end, 
aud not at any intermediate point.” 

(b) A has a right annexed to his honse to cut tha'ching-grass in D's swamp. 
A, when exercising his easement, must cut the grass so that the plants may not 
be destroyed. 


23. Subject to the provisions of section twenty-two, the dominant Right to alter 
owner may, from time to time, alter the mode and place of enjoying the Moule of enjoy- 
casement, provided that he docs not thereby impose any additional burden 
on the servient heritage.” 


Eaception.—The dominant owner of a right of way cannot vary his linc 
of passage at pleasure, even though he does not thereby impose any ad- 
ditional burden on the servient heritage.4 


Illustrations. 


(a) A, the owner of a saw-mill, has a right to a flow of water sufficient to 
work the mill. He may convert the saw-mill into a corn-mill, provided that it 
can be worked by the same amount of water.” 

(b) A has a right to discharge on B's land the vain-water from the eaves of 
A’s house. This does not entitle A to advance his caves if, by so doing, he 
imposes a greater burden on B's land.® 

(e) A, as the owner of a paper-mitl, acquires a right to pollute a stream by 
pouring in the refuse-liquor produced by making in the mill paper from rags. 
Ile may pollute the stream by pouring in similar liquor produced by making in 
the mill paper by a new process from bamboos, provided that he docs not 
substantially increase the amount, or injuriously change the nature, of the 
pollution.” 

(d) A, riparian owner, acquires, as against the lower riparian owners, a 
prescriptive right to pollute a stream by throwing sawdust into it. This does not 
entitle A to pollute the stream by discharging into it poisonous liquor.® 


24. The dominant owner is entitled, as against the servient owner, to do Right to do 
all acts necessary to secure the full enjoyment of the easement ; °? but snch toe entes 
acts must be done at such time and in such manner as, without detriment to : Í 
the dominant owner, to cause the servient owner as little inconvenience as 
possible ; 1° and the dominant owner must repair, as far as practicable, the 
damage (if any) caused by the act to the servient heritage. 


1 See this principle illustrated, supra, 6 Supra, pp. 583, 584. 
pp. 514, 515, 524, 526. 7 Supra, p. 194. 

2 Supra, p. 513. 8 Supra, pp. 493, 494. 

3 Supra, pp. 474, 475, 485, 486, 9 Supra, p. 517. 

4 Supra, p- 515. 10 Supra, p. 519. 

5 


Supra, pp. 486, 549, 583. 11 Supra, p. 520. 
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ticity todo aets neeessary to secure tho fll enjoyment of an casement 
are eatled necessory richts, | 


fllustrations, 


(a) of has un casement to lay pipes in B's land to convey water lo As 
cistern, al may enter aud dig the land in order to mend the pipes, but he must 
restore the surface to ils original state” l 

(b) cl has an casement ofa drain through s land, The sewer with which 
the drain communicates is allered, AN may culer upon B's land and alter the 
drain, lo adapt it to the new sewer, provided that he docs nol therchy impose any 
additional burden on L's tand.” 

(e) al, as owner of eertain house, has e riglt of way over s land. Uhe 
way is oul of repair, or a tree is blown down and falls across il. cl may enter 
on Ws land and repair the way or remove the tree from it’ 

(/) aA, as owner of a certain field, has a right of way over Bs land D 
renders the way impassable. A may derialte Jrom the way and pass over the 
adjoining laud of B, provided that the deviation is reasonable.” 

(e) ol, as owner of a certatn house, has a right of way over Bs field. A 
may remove rocks lo make the way." 

(S) al has an casement of support from Bs wall, The wall gives way, 
Aoamay enter upou Bs land and repair the wall,? 

(y) ol has an casement lo have his land flooded by menas of adam in bs 
stream, The dam is half swop away by an inundation. A may enter upon 
I's land and repair the dam. 


25. The oxpenses ineurred ta consteucting works, or making repairs, or 
doing any other net necessary for the use or preservation olan easement, 
must be defrayed by the dominant owner” 


26. Whore an easement is enjoyed by means of an artificial work, the 
dominant owner is Hable to make contpensation for any damage to the 
servient heritage arising from the wank of repair of such work.” 


27. The servient owner is not bound to do anything for the benelit of the 
dominant heritage, !® nnd heis entitled, as against the dotainant owner to use 
the servient heritage in nny way eousistent with the enjoyment of (he ease- 
ments 1} but bhe mnst not do any act tending to restrict the easement or to 
render its exereise less convenient, | 


Hliustrations, 


(a) Aas owner ofa house, has aright to lead water and send sewage through 
BPs laud. R is not bound as servient owner lo clear the watercourse or seour 
the sewr. 


L Seagra, py. 10, UM, O17. T Supere, jy). el Foo IS, 

+ Sige pp. 17, n Sui, po. G20, 

‘t Nae pret, Jr. AIN, i SE, yop. Gb, Hwy, 

* Nupru, pp it, 20, BIT., 0 Sapra, pop PGR, 22. DXR. 

ñ Supra, po DIG U Sapra, PPAS OR, IST, RER 


Sapra, po aly, a Seep, pp Vt, 168, UST, el: n2t 


(b) dl grants a right of way through his lund lo D as owner ofa field, A may Arresnix VIL 
feed his cattle on grass growing on the way, provided that Ds right of way is nol a 
thereby obstructed ; but he must not build u wall at the end of his land so as to 
prevent D from going beyond wt, nor must he narrow the way so as to render the 
exercise of lhe right less casy than tt was at the date of the grant 

(c) sl, in respect of his house, is entitled lo an easement of support from Bs 
wall, Bis not bound us servient owner lo keep the wall standing aud in repair. 

Dut he must not pull down or weaken the wall so us lo make il inca puble of 
rendering the necessary support.” 

(d) A, in respect of his mill, is entilled to u watercourse through 1s lund. 

D must nol drive stakes so us lo obstruct the watercourse, 

(e) A, we respect of his house, is cntilled lo u certain quantity of light 
passing over Bs land. B must nol plant troes so as to obstruct the passage 
lo A's windows of that quantity of light, 


28. With respect to the extent of casements and the mode of their Extent of 


c i . oat ' asc ments, 
enjoyment, the following provisions shall take effect :— g j 
An eascinent of necessity is co-exteusive with the necessity as it existed Soares of 
: . necessity. 
when the casement was imposed.” os 


The extent of any other casciment and the mode of its enjoyment must Other ease- 
be fixed with reference to the probable intention of the parties, aud the ee 
purpose for which the right was muposed or acquired. 4 

Jn the absence of evidence as to such intention aud purpose— 

(a) a right of way of any one kind does not include a right of way of any Right of way. 
other kind: * 

(b) the extent of a right to the passage of light or air to a certain window, Right fo light 
door or other opening, imposed by a testamentary or non-testamentary ny r 
Instrument, is the quantity of light or air that entered the opening at the 
time the testator died or the ion-testamentary instrument was made : ù 

(c) the extent of a prescriptive right to the passage of light or air to a Prescriptive 
certain window, door or other opening is that quantity of light or air which eee uei 
has been accustomed to center that opening during the whole of the preserip- 
tive period irrespectively of the purposes for which it has been used : 7 

(d) the extent of a preseriptive right to pollute air or water is the extent Prescriptive 
of the pollution at the commencement of the period of user on completion 78t tp pollute 
of which the right arose : 8 and 

(e) the extent of every other prescriptive right and the inode of its enjoy- Other preserip- 
ment must be determined by the accustomed user of the right. ll ta 


29. The dominant owner cannot, by merely altering or adding to the Increase of 
dominant heritage, substantially increase an casement.!° ccna 
Where an casement has been granted or bequeathed so that its extent 
shall be proportionate to the extent of the dominant heritage, if the 


1 Supra, pp. 524, et sey. T Supra, pp. 95, 96, 97, 99, 155, 
“rd, pp. 168, 521. 476, 481, 586, 

3 Supra, p. 490. 8 Supra, pp. 134, 192, 493, D 

1 Supra, pp. 487, 191, Y Supra, pp. 192; Dok 

3 Supra, pp. 505, 509. 10 Supra, pp. 59, 90, UI, 174, et seg., 
6 


Supra, p. 497. 578, 5852. 
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dominant heritage is increased by alluvion, the easement is proportionately 
increased, and if the dominant heritage is diminished by diluvion, the 
easement is proportionately diminished. * 

Save as aforesaid, no easement is alfeeted by any change in the extent of 
the duminant or the servient heritage. 


ilustrations. 

(a) «1, the owner of a nall, has acquired a prescriptive right to divert to his 
nell part of the waler of a stream. «1 alters the machiucry of his mill. Le 
cuunol thereby increase his right to divert water.” 

(b) A has acquired an casement lo pollute a strcune by carrying on a manu- 
fucture on its banks by which a certain quaniity of foul matter is discharged 
into tt. A extends his works and thereby increases the quaulily discharged. He 
is responsible to the lower riparian owners for tujury done by such inerease.® 

(c) A, as the owner of a farm, has a right to take, for the purpose of 
manuring his farm, leaves which have fallen from the trees on Bs laud. A 
buys a field and unites it to his farm. A is not thereby entitled lo take leaves 
lo manure this field. 


30. Where a dominant heritage is divided between two or move persons, 
the casement becomes annexed to cach of the shares, but not so as to increase 
substantially the burden of the servient heritage ; 4 provided that such 
annexation is cousistent with the ternis of the instrument, deerce or revenue- 
proceeding (if any) under which the division was made, and in the case of 
preseriptive rights, with the user during the prescriptive period. 


Illustrations. 


(a) -L house lo which a right of way by a particular path is annexed is 
divided into leo parts, onc of which is granted to A, the other to B. Hach ts 
entitled, in respeel of his part, to a right of way by the same path. 

(b) at house to which is annexed the right of drawing water fron a well to 
the catent of fifly buckets a day is divided into two distinct heritages, one of 
which is granted lo A, the other to B. 4} and Bare cack entetled, in respert of 
his heritage, to draw from the well fifty buckets a day ; bat the amount drawn 
by both must not execed fifty buckets a day. 

(c) A, kaving in respect of his house an casement of light, divides the house 
into three distinct heritages. Lach of these continues to have the right to have 
ils windows unobstructed, 


31. In the case of excessive user of an casement the servient owner may, 
without prejudice to any other remedies to which he may be cutitled, 
obstruct the user but only on the servient heritage ; ° provided that such 
user cannot be obstructed when the obstruction would interfere with the 
lawful corployment of the casement. t 


1 Supra, p, (83. 3 Supra, pp. 483, 486. 
Supra, pp. 477, O83. 5 Supra, pp. 477, ct seq. 
$ Supra, pp. 134, 186, 193. 8 Supra, pp. 178, ct seg. 
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Illustration. 


A, having a right lo the free passage over Ws land of light to four windows 
six fect by four, tucreases their size and number, Il ts impossible lo obstruct 
the passage of light to the new windows without also obstructing the passage of 
light lo the ancient windows. D cannot obstruct the cacessive user. t! 


Chapter LV.—The Disturbance of Lasements. 


32. The owner or occupicr of the dominant heritage is entitled to enjoy ean to enjoy- 
a we s> a` aT ' ‘l . ‘ ag ‘ apa ca men J WI ' io 
the easement without disturbanee by any other person. ER, 


Illustration. 


cl, as owner of a house, has a right of way over Bs land. C unlawfully 
cnlers on Bs land, and obstructs A tu his right of way. cL may sue C for 
compensation, nol for the entry, but for the obstruction. 


33. The owner of any interest in the Obie: heritage, or the occupier Suit for dis- 
of such heritage, may institute a suit for compensation for the disturbance ue ce el 
vf the easement or of any right accessory thereto: è? provided that the 
disturbanee has actually caused substantial damage to the platntilf.4 


KHeplanation J.—The doing of any act likely to injure the plaintilf by 
affecting the evidence of the casement, or by materially diminishing the 
value of the dominant heritage, is substautial damage within the meaning 
of section thirty-four.’ 

Keplunavion Lf.—Where the casement disturbed is a right to the free 
passage of light passing to the openings in a house, no damage is substantial 
within the meaning of this section, unless it falls within the first Explanation, 
or interferes materially with the physical comfort of the plaintiff, or prevents 
hint from: carrying on his accustomed business in the dominant heritage as 
bencficially as he had donc previous to instituting the suit.® 


fix planation III —Where the easement disturbed is a right to the free 
passage of air to the openings in a house, damage is substantial within the 
meaning of this section if it interferes materially with the physical comfort 
of the plaintiff, though it is not injurious to his health.’ 


Illustrations. 


(a) A places @ permanent obstruction in a palh over which B, as tenant of 
C’s house, has a right of way. This is substantial damage to C, for il may 
affect the evidence of his reversionary right lo the casement.® 

(b) .1, as owner of a house, has a right to walk along one side of Bs house. 


1 Supra, pp. 478 et seq. S Supra, pp. 95, 96, 97, S56, 587, 
Sapra pp). 27, 213, 601, 65H. 610. As to the words “ accustomed 
Stoke, pp. 632, 610). business ”’ sec supra, p. 97. 

4 


Supra, pp. 597, 652, 640. 7 Supra, pp. 99, 507, 640. 
Supra, pp. 597, GHU, Gov. 8 Supra, pp. 597, 598, GOL, Æ seq. 
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APPENDIN VIL. D builds a verandah overhanging tke way about ten fect from the ground, and 
so as nol lo occasion uny inconvenience to foot- passengers using the way. This 
is not substantial damage to A 





When cause 34. The removal of the means of support to wlich a dominant owner 

of action arises jg entitled does not give rise to a right to recover compensation, unless and 

for removal of ° : os : 

support. until substantial damage * is actually sustained, ® 

Injunction to 35. Subject to the provisions of the Specific Relief Act, 1877, sections 

restrain dis- 52 to 57 (both inclusive), an injunction may be granted to restrain the 
l disturbance of an easement +— 

(a) if the casement is actually disturbed, —when compensation for such 
disturbance might be recovered under this chapter.’ 

(b) if the disturbance is only threatened or intended, —when the act 
threatened or intended must necessarily, if performed, disturb the case- 
ments 

Abatement of 36. Notwithstanding the provisions of section twenty-four, the dominant 
es hon of owner cannot himself abate a wrongful obstruction of an easement,” 

Chapter V.—The Extinction, Suspension and Revivat of Easements. 

Extinction by 37. When, from a cause which preceded the imposition of an easement 
a area , the person by whom it was imposed ceascs to have any right in the servijent 
owner. heritage, the casement is extinguished.’ 


Keception.—Nothing in this section applies to an easement lawfully 
imposed by a mortgagor in accordance with section ten.’ 


Lllustrations. 


(a) A transfers Sultánpur to B on condition that he docs not marry C. B 
imposes an easement on Sultdénpur. Then B marries C. B's interest in 
Sultanpar cnds, and with at the casement is extinguished. t? 

(b) 1, in 1860, lc Sulténpur to B for thirty years from the date af the 
lase. B, in 1861, imposes an easement on the land in favour of C, who enjoys 
the casement peaceably and openly as an casement without interruption for 
twenty-nine years. B's interest in Sulténpur then ends, und with it C's 
casement") 

(e) A and B, tenants of C, have permanent transferable interes’s in their 
respective holdings. A imposes on his holding an easement to draw water from 
a tank for the purpose of irrigating Bs land. B enjoys the casement for 
tucnty years. Then As rent falls into arrcar and his interest is sold, B's 
easement is extinguished. !” 


1 Supra, pp. 525, 526. ? Supra, p. 600. 
2 Supra, p. 597. 8 Supra, pp. 587, 588. 
3 Supra, pp. 136, 173, 301, ct seq., 3 Supre, p. 588. 
O97, 10 Phir, 
1 Supra, pp. 443, 627, WL jbid. 
b Sx. 33, 34, and atpra, pp. 556, 627, 13 shad, 


Supra, pp. 627, 631, 632. 


Co acer) 


(d) A mortgages Sulldnpur to B, and lawfully imposes an easement on the APPENDIX VIT, 
land in favour of C in accordance with the provisions of section ten. The land 
2s sold lo D in satisfaction of the mortgage-dchl. The easement is not thereby 
ertingiished + 


38. An easement is extinguished when the dominant owner releases it, Extinction by 
expressly or impliedly, to the servient owner.? fee 
Such release can be made only in the cireumstances and to the extent in 
and to which the dominant owner can alienate the dominant heritage.’ 
An easement may be released as to part only of the servient heritage.* 


Haplanation I.—An easement is impliedly released— 

(a) where the dominant owner expressly authorises an act of a per- 
manent nature to be done on the servient heritage, the necessary con- 
sequence of which is to prevent his future enjoyment of the easement, and 
such act is done in pursuance of such authority ; ° 

(L) where any permanent alteration is made in the dominant heritage 
of such a nature as to show that the dominant owner intended to cease 
to enjoy the easement in future.® 


Explanation IT,—Mere non-user of an easement is not an implied release 
within the meaning of this section.” 


Illustrations. 


(a) A, Band C are co-owners of a house to which an easement is annexed. 
A, without the consent of L and C, releases the easement. This release is 
effectual only as against A and his legal representative.’ 

(L) A grants D an easement over UCs land for the beneficial enjoyment of 
his house. B assigns the house to C. D then purports to release the casement. 
The release is ine ffeetual.? 

(e) A, having the right to discharge his eavesdroppings into B's yard, 
expressly authorises B to build over his yard to a height which will interfere 
with the discharge. B builds accordingly. A’s easement is eatinguished to 
the extent of the interference. 

(d) A, having an easement of light to a window, builds up that window with 
bricks and mortar so as to manifest an intention lo abandon the easement 
permanently. The easement is impliedly released .'° 

(e) A, having a projecting roof by means of u hich he enjoys an easement to 
discharge cavesdroppings on Bs land permanently alters the roof, so as to 
direct the rain-water into a different channel and discharge it on C’s land. 
The easement is impliedly released"! 


89. An easement is extinguished when the servient owner, in exercise of Extinction by 





a power reserved in this behalf, revokes the easement. !? revocation. 
1 Ibid. T Supra, pp. 536, 559. 
ema, pp. 531, 532, 631, 637, 561, 8 Spr, p. 630. 
I Supra, p. 530. 9 Ibid. 
4 Tbid. 10 Supra, pp. 537, 538. 
5 Supra, pp. 534 el seq. TW Sagra, p. 559. 
6 Supra, pp. 537 el seq., 559, 12 Supra, p. 588. 
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APPENDIX VII. 40, An easement is extingnished where it has been imposed for a limited 
Extinction on period, or acquired on eondition that it shall become void on the perform- 
expiration of ance or non-performance of a speeified act, and the period expires or the 


j ite orİC C . 
a eee, condition is fulfilled. ? 


of dissolving 


ew: 41. An easement of necessity is extinguished when the necessity comes 
axtinetion on 2 : 

termination of tO an end. 
necessity. 


Illustration. 


A grants Ba field inaccessible except by passing over A’s adjoining land. 
B afterwards purchases a part of that lund over which he can pass to his 
field. The right of way over A’s land which B had acquired is extinguished. 


Extinction 42. An easement is extinguished when it becomes incapable of being at 
ee any time and under any circumstances beneficial to the dominant owner. 
Extinction by 43. Where, by any permanent change in the dominant heritage, the 
ait burden on the servient heritage is materially increased and cannot be 
dominant redueed by the servient owner without interfering with the lawfnl enjoy- 
tage. ment of the easement, the easement is extinguished, unless— 


(a) it was intended for the benefieial enjoyinent of the dominant 
heritage, to whatever extent the easement should be used ; 5 or 
(b) the injury eaused to the servient owner by the change is so slight 
that no reasonable person could complain of it; © or 
(c) the easement is an easement of necessity.’ 
Nothing in this seetion shal! be deemed to apply to an easement entitling 
the dominant owner to support of the dominant heritage.’ 


Extinction 44. An easement is extinguished where the servient heritage is by 
on permanent CRA ; : lv altered tł h ] i ! 
alteration of Superior foree so permanently altered that the dominant owner eannot 
servient Iwritage longer enjoy sueh easement.’ 
” superior ee: itv 1 i 
A ela Provided that, where a way of necessity is destroyed by superior force, 
the dominant owner has a right to another way over the servient heritage ; 


and the provisions of section fourteen apply to sueh way.!° 


Illustrations, 


(a) A grants lo B, as the owner of a certain house, a right lo fish in a river 
running through Vs land. The river changes its course permanently and runs 
through Cs land. B's casement is extinguished" 

(b) Aecess lo a path over whiel A has «right of way is permanently cul off 
by an earthquake, A’s right is extinguished. 


1 Supra, p. S88, 7 Supra, pp. 586, 489, 
2 Supra, p. 689, 8 Supra, pp. 584, 585. 
" Ihid, ù Supra, pp. 589, 590. 
4 Suma, pp. 561, 662, 663, 482, Ssh, 10 Supra, pp. 491, 590. 
6 Supra, p 585. MW Supra, pp. 589, 590. 
8 Supra, pp. S62 ef seq., BR? "et seq. 1% Supra, p. 590, 


45. An easement is extinguished when either the dominant or the servient APPENDIX VII. 





er 
heritage is eompletely destroy ed. Extinction by 
o a upa 
Š of cit 
Illustration. Kaa: 


A has a right of way over a road running along the foot of a sea-cliff. The 
road is washed away by a permanent encroachment of the sea. A’s easement is 
extinguished. * 


46. An easement is extinguished when the same person beeomes entitled Extinction by 
to the absolute ownership of the whole of the dominant and servient heri- U#ity of owner- 


ship. 
tages. 


Illustrations. 


(a) A, as the owner of a house, has a right of way over B’s field. A mort- 
gages his house, and B mortgages his field to C. Then C forecloses both 
mortgages and becomes thereby absolute owner of both house and field. The 
right of way is extinguished. 

(b) The dominant owner acquires only part of the servient heritage © the 
easement is not extinguished, except in the case illustrated in section forty-one. 

(c) The servicnt owner acquires the dominant heritage in connection with a 
third person : the easement is not extinguished. 

(d) The separate owners of two separate dominant heritages jointly acquire 
the heritage which is servient to the two separate heritages ; the easements are 
not extingurshed. 

(e) The joint owners of the dominant heritage jointly acquire the servient 
heritage : the easement ts extinguished. 

(f) A single right of way exists over two servient heritages for the beneficial 
enjoyment of a single dominant heritage. The dominant owner acquires one 
only of the servient heritages. The easement is not extinguished. 

(g) A has a right of way over B’s road. B dedicates the road to the public. 
A’s right of way is not extinguished. 


47. A continuous easement is extinguished when it totally ceases to be Extinction by 
enjoyed as such for an unbroken period of twenty years.* non-enjoy ment. 
A discontinuous easement is extinguished w hen, for a like period, it has 
not been enjoyed as such. 
Such period shall be reckoned, in the case of a continuous easement, 
from the day on whieh its enjoyment was obstructed by the servient 
owner, or rendered impossible by the dominant owner ; and, in the ease 
of a discontinuous easement, from the day on which it was last enjoyed 
by any person as dominant owner. ê 
Provided that if, in the ease of a diseontinuous easement, the dominant 
owner, within such period, registers, under the Indian Registration Aet, 
1877, a deelaration of his intention to retain such easement, it shall not be 








1 Supra, pp. 590, 591. t Supra, pp. 539, 560, 592, 677. 
2 Supra, p. 591. 5 Supra, pp. 559, 560, 692, 677. 
2 Steppe, pp. 632 et seg., 591. 6 Supra, p. 560. 
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Extinction 
of accessory 
rights, 


Suspension of 
easement, 


(aS) 


extinguished nntil a period of twenty years has clapsed from the date of the 
registration. 

Where an easement can he legally enjoyed only at a certain place, or at 
certain times, or between certain hours, or for a particular purpose, its 
enjoyment during the said period at another place, or at other times, or 
between other hours, or for another purpose, does not prevent its extinetion 
under this section. 

The circumstance that, during the said period, no one was in possession 
of the servient heritage, or that the easement could not be enjoyed, or that 
a right accessory thereto was enjoyed, or that the dominant owner was not 
aware of its existence, or that he enjoyed it in ignorance of his right to do 
so, does not prevent its extinction under this section. 

An easement is not extinguished under this section 4— 

(«) where the cessation is in pursuance of a contract between the 
dominant and servient owners ; 5 

(L) where the dominant heritage is held in co-ownership, and one of 
the co-owners enjoys the easement within the said period ; or 

(c) where the easement is a necessary easement.’ 

Where several heritages are respectively subject to rights of way for 
the benefit of a single heritage, and the ways are continuous,” sueh rights 
shall, for the purpose of this seetion, be deemed to he a single easement,” 


Illustration. 


A has, as annexed to his house, rights of way from the high road thither 
over the heritages X and Z and the intervening heritage Y. De fore the twenty 
years capire, A evererses his right of way orer X. [is right of way over Y 
and Z are nol extinguished? 


48. When an easement is extinguished, the rights (if any) accessory 
thereto are also extingnished,!9 


e 


Illustration. 


A has an easement to draw water from Bs well, As acecssory thereto he 
has a right of way over LBs land to and from the well. The casement to draw 
water is extinguished under section forty-seven, The right of way is also 
evtinguished | 


49. An easement is suspended when the dominant owner becomes 
entitled to possession of the servient heritage for a limited interest therein, 
or when the servient owner beeomes entitled to possession of the dominant 
heritage for a limited interest therein.!? 





1 Supra, p- 50a, T Supra, p. Sol, 
* Supra, pe 56), 8 hid, 
3 fhid, ? Thid. 
4 Ihid. 10 SUpra, p. 591. 
* Supra, pp. S61, 677. 1! Jhid. 


oo Supra, pp. 561, 689, 1? Jbid. 


50. The servient owner has no right to require that an easement be con- APPENDIX VIL 
tinued ;! and, notwithstanding the provisions of section twenty-six, he iS geryient owner 
not entitled to compensation for damage caused to the servient hentage not entitled to 
in consequence of the extinguishment or suspension of the easement, if finance. 
the dominant owner has given to the servient owner such notice as will 
enable him, without unreasonable expense, to protect the servient heritage 
from such damage. * 

Where such notice has not been given, the servient owner is entitled to Compensation 
compensation for damage caused to the servient heritage in consequence of Poel Bree 


such extinguishment or suspension.’ tinguishment. 





Tilustration. 


zl, in exercise of an easement, diverts to his canal the water of B’s stream. 
The diversion continues for many years, and during that time the bed of the 
stream partly fills up. A then abandons his casement, aud restores the stream 
to its ancient course. Bs laud ts consequently flooded. B sues A for con- 
peusation for the damage causcd by the flooding. It is proved that A gave D 
a mouths notice of his intention to abandon the easement, and that such notice 
was sufficient to enable B, without unreasonable expense, to have prevented the 
damage. The suit must be dismissed.* 


51. An casement extinguished under section forty-five revives (4) when Revival of 
A : l : easements., 
the destroyed heritage is, before twenty years have expired, restored by the 
deposit of alluvion ; è (b) when the destroyed heritage is a servient building 
anel before twenty years have expired such building is rebuilt upon the 
same site ; © and (c) when the destroyed heritage is a dominant building and 
before twenty years have expired such building is rebuilt upon the same 
site and in such a manner as not to impose a greater burden on the servient 
heritage.” 
An easement extinguished under section forty-six revives when the 
grant or bequest by which the unity of ownership was produced is set 
aside by the decree of a competent Court. A necessary easement extin- 
guished under the same section revives when the unity of ownership ceases 
from any other cause.® 
A suspended easement revives if the cause of suspension is removed 
before the right is extinguished under section forty-seven.?° 


Illustration. 


A, as the absolute owner of field Y, has a right of way thither over B’s field 
Z. <A obtains from Ba lease of Z for twenty years. The easement is suspended 
so long as A remains Iessee of Z But when A assigus the lease to C, or 
surrenders it to B, the right of way revives. 


1 Supra; pp- 59 et scg., 109 ct seq., 6 Ibid. 
530, 593. 7 Ibid. 
2 Supra, p. 593. 8 Ibid. 
3 Ibid. 2 Sepre, pp. 533, 534, 592. 
SPT Oid. Vopr, p. 392 
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“ License ”’ 
defined. 


Who may 
grant license. 


Grant may be 
express or 
implied. 


Accessory 
liceuses annexed 
by law. 


License When 
trausfcrabie. 


Grantor's duty 
fo disclose 
defects. 


Poa 
~ 
[a 
I~ 
= 
~~” 


Chapler Vi.—Licenses. 


52. Where one person grants to another, or to a definite number of 
other persons, a right to do, or continue to do, in or upon the imnoveable 
property of the grantor, something which would, in the absence of such 
right, be unlawful, and such right does not amount to an casement or 
an interest in the property, the right is called a license.! 


53. A license may be granted by any one in the circumstances and to 
the extent in and to which he may transfer bis interests in the property 
affected by the license. * 


54. The grant of a license may be express or implied from the conduct 
of the grantor, and an agreement which purports to ereate an casement, 
but is ineffeetual for that purpose, may operate to create a license.® 


55. All licenses necessary for the enjoyment of any interest, or the exer- 
cise of any right, are implied in the constitution of such interest or right. 
Such licenses are called accessory licenses. * 


Illustration. 


«1 sells the trees yrowing on his land to B. B ts entitled to yo on the land 
and luke away the trees.” 


56. Unless a different intention is expressed or necessarily implied, a 
license to attend a place of public entertainment may be transferred by 
the licensee ; € but, save as aforesaid, a license cannot be transferred by the 
licensee or exercised by his servants or agents.” 


Illustrations, 


(a) cl grants B a right to walk over A’s field whenever he pleases. The 
right is nol annexed to any immoveuble properly of L. The right cannot be 
transferred, 

(b) The Government grant B u license to crect and use temporary grain sheds 
on Government land. In the absence of express provision to the contrary, B's 
servunts may enter on the land for the purpose of erecting sheds, erect the same, 
deposit gruin therein and remove grain therefrom. 


67. The grantor of a license is bound to disclose to the licensee any 
defect in the property affected by the license, likely to be dangerous to the 
person or property of the licensee, of which the grantor is, and the licensee 
Is not, aware. 





1 Supra, pp. 27, 654, 660, 662, 663, b Supra, p. 667, 

GUNS, 6 Supra, ppe 27, 25, 665, 669, 
2 Supra, pp. 661, 665, 7 Supra, pp. 27, 28, GOS. 
3 Supra, pp. 665, 676, 8 Supra, p. 669. 


* Sapu, pp. 28, 20, 667, UUS. 
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58. The grantor of a license is bound not to do anything likely to render 
the property affected by the license dangerous to the person or property 
of the liceusee.! 


59. When the grantor of the license transters the property atlected 
thereby, the trausferee is not as such bound by the liccuse.? 


60, A license may be revoked by the grantor, unless— 
(a) it is coupled with a transfer of property and such transfer is in 
force: ? 
(b) the licensee, acting upon the license, has executed a work of a 
permanent character and incurred expenses in the exccution. ! 


61. The revoeation of a license may be express or implied.’ 


Lllustrations. 


(a) A, the owner of u field, grants u license to B to use a path across it. A, 
with intent to revoke the license, locks a gate across the path. The license is 
revoked,® 

(b) A, the owner of a field, grants u license to B to stack hay on the field. 
zl lets or sells the field to C. The license is revoked.’ 


62. A license is deemed to be revoked— 

(a) when, from a cause preceding the grant of it, the grantor ceases to 
have any interest in the property affeeted by the license : 8 . 

(b) when the licensee releases it, expressly or impliedly, to the grantor or 
his representative : ° 

(e) where it has been granted for a limited period, or acquired ou 
condition that it shall beeoine void on the performance or uon-performance 
of a specified act, and the period expires, or the condition is fulfilled : +° 

(d) where the property affceted by the license is destroyed or by superior 
force so permanently altered that the licensee can uo longer exereise his 
rghit : 4! 

(e) where the licensee becomes entitled to the absolute ownership of the 
property affected by the license: +? 

(f) where the license is granted for a specified purpose and the purpose 
is attained, or abandoned, or becomes impracticable ; 1° 

(g) where the liccuse is granted to the licensee as holding a particular 
office, cmployinent or character, and such office, employment or character 
ceases to exist : 14 

(h) where the license totally ceases to be used as such for an unbroken 





Wip. 8 Supra, p. 678. 
2 Supra, pp. 28, 669, 670. ? Supra, p. 677. 
3 Supra, pp. 28, 657, 662, 003, 670, 10 Ibid. 

O72 et seq. 1 bid. 
1 Supra, pp. 537, 675, 670. 1? fbid, 
5 Supra, p. 676. Sopra, p. UTS. 
6 Supra, p, 677, eet: 
7 


Supra, p. ÜTÜ. 
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APPENDIX VH. period of twenty years, and such cessation is not in pursuance of a con- 
ee tract between the grantor and.the licensee: 1 
(7) in the case of an accessory license, when the interest or right to which 
it is accessory ceases to exist.* 


Bee S TIRNI 63. Where a license is revoked, the leensee is entitled to a reasonable 

revocation. . - 

ea time to leave the property affected thereby and to remove any goods whieh 
he has been allowed to place on such property.® 


Licensee's 64. Where a license has been granted for a consideration, and the 

Aha ieee licensee, without any fault of his own, is evicted by the grantor before he 
has fully enjoyed, under the license, the right for which he contracted, he 
is entitled to recover compensation from the grantor.? 





i 3 Ibid. 
5. tSu pra. p. 070: 
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APPENDIX VIII. 


History of The Indian Easements Act, 1882. 


THE history of the Indian Easements Act appears to be brietly as 
follows :—For some time prior to the drafting of the origmal Basements 
Bill, there had been a growing conviction amongst the Judges in India 
that the law on the subject of easements should be codified, which law was 
then (to use the words of Sir Michael Westropp, Chief Justice of Bombay) 
“for the most part to be found only in treatises and reports practically 
‘inaccessible to a large proportion of the legal profession in the mofussil 
“and to the Subordinate Judges.” It had been asserted by a Judge of the 
Punjab Court that the great litigation in the case of urban casements was 
largely due to the fact that neither the people themselves nor the majority 
of the Courts understood the principles upon which such disputes should be 
determined. + 

On the 20th January 1876, Lord Salisbury addressed a despatch to the 
Government of India in which, after reciting the various steps taken to 
reform the Indian laws, he stated that the completion of a code of law was 
an aecepted policy which could not be abandoned without detriment to 
the people and discredit to the Government, and requested the Governor- 
General in Couneil to state the order in which the remaining branches of 
law should be taken up. In reply to this despatch the Government of India, 
on the 10th May 1877, after disclaiming any intention of abandoning the 
codification of the law, proposed that six branches of substantive law should 
be codified amongst which should be included the subject of easements, and 
that the codification of Indian law should be carried out in India rather than 
in England. 

To this the Secretary of State replied on the 9th August 1877, sanctioning 
the course suggested by the Governor-General in Council. ? 

Mr. Whitley Stokes, then Legal Member of Council, thereupon proceeded 
to draw, amongst others, an Kasements Bill, a rough draft of which was 
circulated in February 1878 to the Local Governments for opinion and 
excited much criticism. 

The Bill was then revised, and, on the 11th February 1879, was submitted 

1 Sec Gazette of India, July to 1579. 

December, 18550, Part V, p. £76. 3 See Gazette of India, July to De- 
2 See Preface to the six codifying Bills cember, 1850, Part V, p. 450. 

laid before the Indian Law Coinmission, 
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APPENDIX VIII. to the Indian Law Commissioners, consisting of Sir Charles ‘Tumer, Mr. 
Justice West and Mr. Whitley Stokes, who in their report, after noticing 
the twofold objection taken to the Bill that it would, by informing people 
of their nghts, provoke litigation, and abolish, or otherwise interfere with, 
easements recognised only by local usage, replied thereto with the argument 
that it was a matter of ordinary experience that people were more prone to 
bring or resist claims to doubtful than to certain rights, and that by its 
explicit declarations of the law on points now held doubtful by the people, 
the Bar and the Judges of the Subordinate Courts, the Bill appeared likely 
to cheek rather than inerease litigation, and that as to the latter objection 
that the Bill would interfere with local usages, they had been unable to find 
in the papers submitted to them a single instance of a right in the nature of 
an casement that would have been affeeted in malam partem by the Bill. 

The Bill, as revised by the Law Commission, extended to the whole of 
British India, except to the Scheduled Districts mentioned in Act X1V of 
1874, but as there were some parts of the country, e.g., Assam and British 
Burma, where the rights with which it dealt were said to be practically 
unknown, the expediency was suggested of extending it to towns, leaving 
the rural districts entirely to their local usages, and of inviting the Local 
Governments to state whether the extension of the proposed law should be 
made permissive. ? 

As a result of the labours of the Law Commission, a revised Bill based 
mainly on the law of England and reproducing with a few amendments and 
alterations, the draft, as settled by the Law Commission, was, with an accom- 
panying Statement of Objects and Reasons, placed before Council on the 6th 
November 1880, and circulated to the Local Governments for their opinions.’ 

On the 15th June 1881, Mr. Whitley Stokes placed before Council the 
opinions of the several Local Governments. 

The Bengal Government thought there was no pressing necessity for any 
legislation on the subject. 

The Madras Government, while expressing no opinion on the Bill, sent 
six opinions of local oflicers, five of which were on the whole in favour of the 
Dill. 

The Bombay Government had no objection to offer to the details of the 
Bill in its then existing form, but strongly deprecated its indiscriminate 
extension to the mofussil, and desired, therefore, that the law should be 
permissive. 

The Chief Commissioner of British Burma was of opinion that an enact- 
meut of the kind comprised in the Bill was not at present required in that 
Province, and would not be understood either by the Burmese people or the 

sniniese Judges. 

The Chief Commissioner of Coorg offered no opinion, but forwarded a 
favourable opinion from the Superintendent. 

Phe Chief Commissioner of Ajmere and Merwara thought that the pro- 
visions of the Bill were neither snitable for, nor required, in that district. 





l See Gazette of India, July to De- Council of the Governor-General in 
comber, [SSO, Part V, p. 180. Inia, Vol. AN-XAI, ISS1=T652) 
E ALT © Part I, p. 150. 
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The Chie! Commissioner of Assam was disposed to think that it would be ArreÊspix VHH. 
expedient in the first place to extend the Bill only to towns, leaving the rural a 
population cutirely to their local usages. 

As a result of these opinions, Mr. Whitley Stokes proposed that the BiH 
in its then existing form, might, with the concurrence of all the Local Govern- 
ments, be extended to Madras, Coorg aud the Central Provinces, and be made 
extendible to the other parts of British India at the option of the Local 
Governments. 

The Bill was then referred to a Select Committee for settlement. 

On the 16th February 1882, Mr. Whitley Stokes introduced the Bill as 
amended by the Select Committee, and moved that the Act should come into 
force on the Ist of July 1882, instead of the Ist March 1882, as originally 
provided in the first section of the Bill, the object being to give time for 
making careful translations of the Bill into the various vernaculars of the 
Provinces to which it would apply, and for gaining the necessary familiarity 
With the provisions of the law. ‘The motion was put and agreed to. 

The Bill, as amended, and as applying only to the Presidency of Madras 
and the Chief Conmnissionerships of the Central Provinces and Coorg, was 
then passed into law, but did not actually come into force until the Ist of 
July 1882.2 


1 Abstract of Proccedings of the Dlo pp. 100, fol. 
Council of the Governor-General in 2 Ibid., pp. 101-119. 
India, Vols. XX-XXI, 1881-1882. Part 4 


Disputes con- 
cerning case- 
ments, etc. 


APPENDIX TX 


Criminal Procedure Code, Act V of 1898, Section 147.! 
PASSED@BY THE GOVERNOR-GENERAL OF INDIA IN COUNCIL. 


[Received the assent of the Governor-General on the 22nd March, 1898.] 


147,* Whenever any such Magistrate is satisfied as aforesaid that a dis- 
pute likely to eause a breach of the peace exists concerning the right of nse 
of any land or water (including any right of way or other casement over the 
same)? within the local limits of his jurisdiction, he may inquire into the 
matter in manner provided in section 145; 4 and may, if it appears to him 
that such right exists, make an order permitting such thing to be done, 
or directing that such thing shall not be done, as the ease may be, until the 
person objecting to sueh thing being done or claiming that sueh thing 
may be done, obtains the decision of a eompetent Civil Court ad- 
judging him to be entitled to prevent the doing of, or to do, such thing as 
the ease may be: | 

Provided that no order shall be passed under this section permitting the 
doing of anything where the right to do such thing is exereisable at all times 
of the year, unless such right has been exercised within three months next 





1 This Act came into foree on the Ist 
July, 1898, see a. I (1). It repealed the 


same seetion of the repealed Act were 
* to do or prevent the doing of anything 


Whole of Criminal Proecdure Code, Act 
X of 1882, and subsequent amending 
Acts, see s. 2 (1), and First Schedule, 
It extends to the whole of British Jndia, 
wees. l (2). For the meaning of“ British 
lodia,” see General Clauses Act X of 
1597, s. 3 (7) and supra, pp. 47, 52. 

“See this section referred to, supra, 
pp. 17,9, 50, G1, 53, 105, 100. 


3 Phe corresponding words in the 


ejin or upon any tangible immoveable 
“property situate.” Rights of fishery 
in alieno solo and other profits a prendre 
were held to fall within the scopo of 
these words, sce Dukhi Mullah v. 
ffalway (1895), T. L R., 23 Cal, 65; 
Kali Nissen Tagore v. Anund Chunder 
Koy (1596), 1. L, ike, 23 Cal., 557. 

1 hese words did not appearins, 147 
of ACN ol 1882. 


before the institution of the Inquiry ; or, where the right is exercisable only APrENDIX TX, 
Aa ’ Db ` 

at particular seasons or on particular oecasions,! uniess the right has been 
exereised during (he last of such seasons or occasions before such tnstitution? 

For the purposes of this section the expression “land or water ” includes 
buildings, markets, fisheries, crops. or other produce of land, and the rents 

oe 

and profits of any such property.? 


1 S. 147 of the repealed Act did not = This is apparently intended to codify 
contain these words. in extenso the interpretation given to 
2 Tnatead of these words s. 147 of the tho words “the right to do... 
repealed Aet had the words: “the ‘anything in or npon any tangible 
season next before such institution.” ‘immoveable property” by the rulings 
3 See the definition in the section. «above referred to. 


Cases in which 
temporary in- 
juneftion may be 
granted, 


APPENDIX 


X. 


Code of Civil Procedure, Aet V of 1908, Order XXXIX, 
rules 1-5,! 


PASSED BY THE GOVERNOR-GENERAL OF INDIA IN COUNCIL. 


[Received the assent of the Governor-General on the 21st March, 1908.] 


ORDER XXXIX. 


Of Temporary Injunctions and Interlocutory Orders, 


Temporary Injunctions. 


1. Where in any suit it is proved by affidavit or otherwise— 
(a) that any property in dispute in a suit is in danger of being wasted, 
damaged or alienated by any party to the suit, or wrongfully sold 


in execution of a decree, or 


(L) that the defendant threatens, or is about, to remove or dispose of 
his property with intent to defrand his ereditors, 
the Court may by order grant a temporary injunction to restrain such act, or 
make such other order for the purpose of staying and preventing the wasting, 
damaging, alienation, sale, removal or disposition of the property as the 
Court thinks fit, until the disposal of the suit or until further orders. 


2? This Aet eame into forec on the Ist 
Jantiury VOO, mages. 1 (2), With the 
exception of ss. ] and 155 to 158, at 
extends to the whole of British India 
except the Seheduled Districts, see s. 
t (3) (For n apecifiention of the 
Schedided Districte, see the Sebeduled 
Di ricis Net NIV of S74. the first 


eechediule, as outended and in part 


repealed, see Unrepealed General Aeta 
of the Governor-General of India in 
Couneil, Vol. H, tth Ed., pp. 410 et seq.) 


Jt has repealed the whole of the 
former Code, Act NIV of 1882, see 
a Poh and the fifth sehedule. See 


the relative provisions of the Code 
referred to, supra, pp. 17, 19, 50, 51, 
A3, 196, Clb, 619, 62L 


( 735 ) 


2.—(1) In any suit for restraining the defendant from committing a breach APPENDIX X. 
of contract or other injury of any kind, whether compensation is claimed in fajnction to 
the suit or not, the plaintiff may, at any time after the commencement of the restrain repeti- 
suit, and either before or after judgment,! apply to the Court for a temporary fiOn OF pontinu 
injunetion to restrain the defendant from committing the breach of contract 
or injury complained of, or any breach of contract or injury of a like kind 


arising out of the same contract or rclating to the same property or right. 





2.—(2) The Court may by order grant such injunction on such terms as to 
the duration of the injunetion, keeping an account, giving security, or other- 
wise, as the Court thinks fit. 


2,.—(3) In case of disobedience, or of breach of any such terms, the Court 
granting an injunction may order the property of the person guilty of sueh 
disobedienee or breach to be attached, and may also order such person to be 
detained in the civil prison for a term not exceeding six months, unless in the 
meantime the Court directs his release.* 


2.—(4) No attachment under this rule shall remain in force for more than 
one year, at the end of which time, if the disobedience or breach continues, 
the property attached may he sold, and out of the proceeds the Court may 
award sueh compensation as it thinks fit, and shall pay the balance, if any, 
to the party entitled thereto.* 


3. The Court shall in all eases, except where it appears that the objeet Before granting 
of granting the injunetion would be defeated by the delay, before granting an ANC ion ot 
injunetion, direct notice of the application for the same to be given to the notice to 


opposite party.’ opposite party. 


4, Any order for an injunetion may be discharged, or varied, or set aside Order for in- 


r: - 2 ; 7 * iS E 1 E junction may 
by the Court, on application made thereto by any party dissatisfied with sueh heidischaracd: 
order. ® varied or set. 


aside, 


5. An injunction direeted to a Corporation is binding not only on the Injunction to 


Vs ee : z 3 PE pose e Corporation 
Corporation itself, but also on all members and officers of the Corporation pinding on i 


whose personal action it seeks to restrain.” members and 
ofticers, 
1 Supra, p. G16. = Supra, p. t21, 
2 Supra, p. 619. WDA 
3 Ibid. * Tbid, 


4 lbid 


(iby) 


APP NID Exe le 


Act VIII of 1891. 
PASSED BY THE GovERNOR-GENERAL OF INDIA IN CoUNGIL. 


[Received the assent of the Governor-General on the Oh March, 1891. ] 


F An Act to extend the Indian Easements Act, 1882, to certain areas in 
which that Act is not in foree. 
WheEREAS it is expedient to extend the Indian Easements Act, 1882, to 
certain areas in whieh that Aet is not in force ; 
It is hereby enaeted as follows :— 
ea ee ie The Indian Kasements Act, 1882, is hereby extended to the territories 
Act V, 1982, to respectively administered by the Governor of Bombay in Council and 


the Now. Pro the Lientenant-Governor of the North-Western Provinces and Chief C'om- 
e =- -~ e z . . 

vinces and missioner of Oudh.? 

Oudh. 


1 Supra, pp. 7.46, 17, 50. Thea North- — together ealled the United Provinces. 
Western Provinees and Oudh are now 


~ 
~] 
(Ha) 
—] 
~ 


INDEX. 


ABANDONMENT —{(See Extinction of Easements). 
ABATEMENT— 


of disturbance of easements 
by injured party on another’s land, 599. 
how to be effected, 601. 
no longer favoured in Engiand, 600. 
recognised in India outside J. E. 
Act, 600, 
rejected by I. E. Act, 600. 
by injured party on his own land, 601. 
demand previous to, unnecessary, 
601. 
of private nuisance, 230, 251, 252, 253, 600, 601. 
notice of, when necessary, 230, 252, 601. 
when nnnecessary, 230, 952, GOL, 


e 


of public nuisance, 2-£7, 600. 


ACCESSORY EFASEMENTS— 
arise, by presumption of law, as incident to grant or reservation of the 
principal easement, 517. 
damage caused by exercise of, must be repaired by dominant owner, 520. 
disturbance of, 520, 598. 
exercise of, must be reasonable, 519. 
extinction of, 591, 
instances of, 19, 20, 119, 186, 517, 518, 519. 
in connection with party-walls, 186, 
rights of fishery, 519. 
to minerals, 518, 519. 
of support, 517, 518 
in water, 119, BIS. 
Cent O DL TN, 


ACCESSORY LICENSES 





See License). 
ACCOMMODATION WAY—(Sce Way). 


ACCUSTOMED BUSINESS—(See Indian Kasements Act), 
P.E. 4 


~] 


Fad 
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ACQUIESCENCE—(Sce Assignee, Enjoyment, Interruption, Knowledge, 
Laehes, License, Preseription, Reversioner). 
aequisition of prescriptive easements through, 150, 151, 153, 154, 156, 157 
159, 421 ef seq., $27, 431, 432, 445, 449, 451. 
effect of, 
in disturbance of easements, 197, 630, 634, 636. 
extinetion of easements, 535, 667, 675. 
interruption of enjoyment prior to aequisition, 433, 434, 435, 
436, 464, 465. 
equitable doctrine of, 39, 394 ef seq. 
ingredients of, 422. 


ACQUISITION OF EASEMENTS— 
by aequiescenee. (See Acquiescence. ) 

covenant, 70 et seq., 73, 156, 318, 346. 

creation, 311, 312, 322, 

custom, 30, 206. (See Custom, Customary Easements, Customary 
Lights. ) 

estoppel, 150, 319, 380. (See Estoppel.) 

express grant, 10, 311, 323. (See Express Grant.) 

express reservation, 366, 367, 377, 382. 

implied grant, 326 et seq., 338. (See Devise. Implied Grant.) 

prescription, 410 ef seq. (See Prescription, Preseriptive Easements.) 

presumed grant, 10, 169, 186, 326, 338 et seg., 393. (See Necessity, 
Presumed Grant, Quasi-Easements, ) 

presumed reservation, 167, 171, 187, 366, 388, 389 ef seq. (See Neees- 
sitv, Presumed Reservation, Quas?-Kasements. ) 

statute, 405 ef seq., 516, 517. (See Statute.) 

transfer of dominant tenement, 46, 312 et seq. (See Transfer of Property 
Aet.) 

under Indian Easements Act, by long enjoyment, 46, 47, 50, 462, 468. 
(See Indian Kasements Act.) 
Indian Limitation Acts, by long enjoyment, 47, 48, 49, 50, 51, 58 
152 ef seq. (See Indian Limitation Act, IX of [908.) 


> 


ACT—(Sec Statute). 
AUTION—(See Suit). 
ACT Ol GOD, 216, 258, 559—(See Vis Major). 
how far a defenee to an action for nuisanee, 258, 260, 


ADEQUATE RELIMEh—(See Damages, Injunetion). 
definition of, GIS, G28, 629, 
meaning of, ins, 54 of Speeilie Relief Act, 628, 629, 


ADMINISTRATION OF CIVIL JUSTICK IN UPPER BURMA, REGU- 
LATION VEIL or TS86...53. (See Table of Statutes.) 


ALR RATINGS GASEMEN TS, 19,05, 16. 102, 136.977. 
acquisition of, how preventible, 139. 
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AFFIRMATIVE EASEMENTS—continued. 
creation of, 318, 345. 346. 
under presumed additional grant, 315, 346. 

definition of, 15. 

difference between, and negative casements in interruption of growing 

right, 428. 
extinction of, by abandonment, 551 et seq., 560. (See Extinction of Fase- 
ments. ) 
forfeiture, 562, 563. (See Extinction of Easements.) 


AGENT— 
liability for negligence of, 181, 182, 188. 


AGREEMENT—(Sce Contract, Covenant). 
enjoyment under, effeet of, £19, 431, 432, 439, 643. 
express written, preventing acquisition of easement need not be signed by 
servient owner, 419. 
interruption of enjoyment under, effect of, 635. 
parol, to grant easement, effect of, if acted on, 39, 322. 


AGRICULTURE—(See Irrigation). 


AIK—(See Indian Masements Act, Indian Limitation Acts, Light, Pollution, 
Purity, Quasi-Kasements, Wind), 
easement of, 
abandonment of, 541 et seq., 571, 
acquisition of, by long enjoyment under the common law, strictly, 
under implied covenant, 
TO ct seq. 
the common law, usnally 
as prescriptive right, 70. 
Indian Easements Act, 99, 
457, 468. 
Indian Limitation Acts, 
452 ct seq., 457. 
disturbance of, 70, 80, 97, 98, 99, 597. (See Light.) 
limitation of suit for. (See Indian Limitation Acts. ) 
remedy for, 509, 613, 616, 623 et seq., 629, 630, 633. 
G41 et seq. (See Damages. Injunction. ) 
extent and mode of enjoyment. of, 475 ef sey. 
forfeiture of, 563 ct seq. 
importance of, in India, 99, 
known to ancient common law, 70. 
Hindu law, 39, 70. 
Mahomedan law, 40, 70. 
negative nature of, 70, 73, 137. 
natural right to, 263 et seq. 
distinguishable from natural rights in water and 
natural right of support. 264. 
purity of, 265, 


AIR—continued. 
prescriptive right to, 73, 97, 137. 
extent of, under the general law, 79, 80, 97 et seg., 476. 
Indian Easements Act, 99, 476. (See 
Indian Kasements Act.) 
necessity for defined and permanent aperture or 
channel in order to acquire, 73 cl seq., 428, 
pollution of, 194, 265, 358. 
south breeze, no prescriptive right to, 78, 79, 251, 427, 428. 
ventilation, casement of air for purposes of, 77, 98, 99. 


AJMERE LAND AND REVENUE REGULATION, II or 1877—(Sce 


Table of Statutes). 
s. 3, easement created by, in favour of Government, 406, 


ALIENATION—(See Conveyance, Devise, Dominant Tenement, License, 
Servient Tenement). 
of land, includes easements appurtenant thereto, 46, 312, 316. 
property affected by mere license, effect of, 669, 676. 


ALLUVION— 
increase of dominant tenement by, effect of, 483. 
restoration of dominant or servient. tenement by, within twenty years 


after complete destruction, effect of, 592. 


ALTERATION OF DOMINANT TENEMENT—(Sce Air, Extinction of 
Easements, Light, Support, Water, Way), 
effect of, 
as amounting to abandonment of casement, 537 t seq. 
forfeiture of casement, 563 et seq. 
constituting an excessive user, +74 el seq., 505 ct seq., 516, 517, 561, 
562, 563. 
by pulling down, 539, 541, 563, 572, S74, 576, S78, 582, 
restoration after, effect of, 540, 


AMERICAN LAW— 
in relation to extraordinary use of water, 28 


ANCIENTS LIGHTS— 
what are, 80. 


(See Licht J: 





ANGLE OF FORTY-FIVE DEGREES 
rule as to, GH, 645, 646, 


ANCGLO-INDIAN LAW—(See History of Rasements). 


APERTURE (See Air, Door, Licht, Window). 
decreasing, effect of, i50, TS Lots, STS. 
increasine, effect of, 91, 475 ef seg., BGA, 566 el seg., 581. 
must be definite and permanent, 73 et seg., 428. 


. 


a) 


APPARENT AND CONTINUOUS EASEMENTS—(See Indian Easements 
Act, Quasi-Masements), 
equisition of, by presumption of law, 326, 345 ct scg., 389, 390, 393. 
under Indian Hasements Act, 351, 357, 384, 385, 393. 
difference between, and discontinuous easements in method of acquisition, 
326, 360 et seq. 
APPARENT EASEMENTS, 15, 16, 315, 345, 350, 365, 373, 374, 384. 
APPROPRIATION— 
of flowing water, under American law, 252. 
English law, 277 ct seq. 
Freneh law, 282. 
Indian law, 282, 286 ef seq. 
underground water, how far permissible, 292, 293. 


APPURTENANCES— 
meaning and effect of, in deed or will, 328, 330, 333, 33 
APPURTENANT— 
“appurtenant or belonging,” meaning and effect of, 316, 325 et seg., 35 
338. 


customary easements in s. 18 of Indian Easements Act, are rights appur 
tenant, 33, 209. (Sce Custom, Customary, Easements.) 

eustomary rights in s. 2, cl. (b) of Indian Easements Act, are rights unap- 
purtenant, 209. 

easement is a right, 3, 4, 5, 27, 55, 63, 220, 231, 654. 

ferry may be a right, 229. 

license is right unappurtenant, 27, 654. (See License.) 

profit a prendre is profit, 5, 56, 215. (See Profit a Prendre.) 

profit à prendre in gross is profit unappurtenant, 10, 56. (Sec Profit à 
Prendre in Gross.) 

right in gross is right unappurtenant, 9, 10, 215, 220, 231 ct sey. (See 
Rights in Gross.) 

ARTIFICIAL DISCHARGE, 121, 131, 293, 294. (See Surface-water, Water.) 


ARTIFICIAL STREAM—(See Riparian Proprietors, Surface-drainage-water, 
~ Water). 
definition of, 269. 
easements in, acquisition of, 112 ct seq., 352 ef seq. 
alienation of, 121, 122. 
disturbance of, 597. 
flowing into natural stream becomes natural, 269 et seg., 273. 
may be permanent or temporary for aequisition of prescriptive rights as 
between riparian owners, 115. 
must be permanent for aequisition of prescriptive rights as against originator, 
ll4 ct seq. 
uo prescriptive rights in, unless flowing in defincd channel, 120. 


ASSAM— 
present Jaw in forec in, relating to easements, 51, 52. 
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ASSIGNMENT—(See Alienation, Conveyance). 


ASSIGN HE—(Sce Covenant, Notice). 

demand to, to remove nuisance, when necessary, 601, 606. 

how affected with constructive notice of agreement preventing acquisition 
of easement, 419. 

notice to, of obstruction of a way is notice also of grantce’s right of 
deviation, 516. 

with notice of covenant, bound by, 13, 14, 321. 

of property affected by mere license, not bound by license, 28, 669, 676, 

6077. 
right in gross, not bound by right in gross, 55, 232. 

servient tenement, bound by casements affecting, 12, 14, 62, 63, 604, 654. 

when bound by acquiescence of grantor, 404. 

not bound by acquicseence of grantor, 404. 


BANK—(See Bund, Embank, Riparian Owner). 

right of way along, may be aecessory to a right of fishery, 519. 
BEAMS— 

right to nail, to a neighbour’s wall, an casement, 230. 
BED OF RIVER— 

soil of, in private waters, to whom belongs, 215, 219, 274. 

public waters, to whom belongs, 216, 221, 223, 246. 

BENEFICIAL ENJOYMENT— 

meaning of, in s. 4 of Indian Easements Act, 8, 58. 


LENGAL—~— 
prescription in, 447. 
present law in force in, relating to easements, 48, 49. 


privacy, right of, in, 211. 


BENGAL IRRIGATION ACT, 1H (B.C.) or 1876—(Scee Table of Statutes). 


compensation under, for disturbance of rights in water, 46, 48. 


BENGAL, N. W. P. AND ASSAM CIVIL COURTS ACT, XIL or 1887... 
52. (See Table of Statutes.) 


BENGAL PRIVATE FISHERIES PROTECTION ACT, IJ or 1889...219. 
(Sce Table of Statutes.) 


BENGAL REGULATIONS TH ann VI or 1793...40. (Sce Table of Statutes.) 
BENGAL ROAD CESS ACT, IX ov 1880...241. (Scc Table of Statutes.) 


BENGAL TENANCY ACT, VIEL ov 1885—(Sce Table of Statutes). 
ex(iuetion of casements under, 531, 


BOAT (See Interruption, Rainy Season, User, Way). 
right of way by, in India, 104, 112, 219, 158, 512, 526. 
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LOMBAY— 
prescription in, 446, +47. 
present law in force in, relating to easements, £9, 50. 
privacy, right of, in, 211. 


BOMBAY REGULATION, IV or 1827—(See Table of Statutes). 


rule of justiec, equity and good conscience under, 40. 


BOMBAY REGULATION, V or 1827...446, 452. (Sec Table of Statutes.) 
repealed by Indian Limitation Act, LX of 1871...452. 


BRANCHES—(Sce Projecting Branches). 
BREEZE—(Sce South Breeze). 


BRITISH INDIA— 
meaning of, £7, 52. 
present law in force in, relating to easements, 48 ct seq. 


BUILDING—(Sce Air, Alteration of Dominant Tenement, Light, Mining 
Rights, Negligence, Party-wall, Repair, Support). 
repair of, 168, 175 ct seq. 
support for, by adjacent and subjacent land, 135, 140 ct seq., 161. 
building, 135, 164 et seg. 
party-wall, 183. 
support for scparate floors or “ flats’ in, 164, 359. 
withdrawal of support for, 169 et seq. 
negligence in, 173 ct seq., 158. 


BUND—(Sce Embank). 
right to have water kept back on servicnt tenement by means of, when not 
acquirable by prescription, 121. 
keep, at a particular height, an casement, 231. 
maintain, as against an owner of jalkar, 220. 
removal of so much of, as interferes with the natural right, 299. 


BURIAL—(Sce Custom). 
right to bury dead in another’s land, 209, 214, 229. 


BURMA— 
present law in force in, relating to easements, 52, 53, 54. 
Lower Burma, 53. 
Upper Burma, 53, 54. 


BURMA LAWS ACT, XIII or 1898...52, 53, 54. (Sce Table of Statutes.) 


BURTILEN OF PROOF— 
in regard to acquisition of easements, 105, 170, 263, 599. 
abandonment of casements, 539, 542. 
disturbance of easements, 617. 
lorfeiture of cascments, 564, 565, 572, 576. 
licenses, 662, 663. 
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CALCUTTA MUNICIPAE ACT (BEN. ACT, I1 oF 1899)...244. (See Table 
of Statutes.) 


CANAL ACTS— 
easements acquired under, in England, £006. 


CAUSE OF ACTION— 
recurring, 262, 299, £63, 651. 
damages to prevent, 638, 
injunction to prëvent, 198, 262, 263, 290, 627, 6350, 
CENTRAL PROVINCES AND COORG— 
present law in foree in, relating to easements, 50. 
CENTRAL PROVINCES LAND REVENUE ACT, XVIII or 1881—(Sce 
Table of Statutes). 
easement ereated by, m favour of Government, 406. 
CESSATION OF ENJOYMENT—(See Continuous Easements, Discontinuous 
Easements, Extinetion of Easements, Interruption, Non-user). 
after aequisition of easement, effect of, 538 ct seq.. S41 ct seq., 551 et seq., 559. 
before aequisition of easement, cffeet of, 433 ct scq., 454, 458, 464, 465. 





CHANCERY PROCEDURE ACT, 1852...614, 615. (Scc Table of Statutes.) 


CHUURCH—(See Custom). 
access of light to, proteeted, 100, 
right of way to, how acquirable by inhabitants of a place, 32, 237. 


CIVIL PROCEDURE CODE, ACT XIV or 1852— 
repealed by Aet V of 1908...616, 621, 734. 
section 97 of, compensation formerly awarded under, 621. 
effeet of, 621. 





CIVIL PROCEDURE CODE, ACT V or 1908 
repeals Act ALV of 1882...616, 621, 734. 
temporary injunctions under, 616, 619, 621, 734, 735. 

CLOTHES— 
right to hang, on lines passing over neighbour's land, an casement, 230. 

COMMON ENEMY— 


sea is regarded as, of all sca-coast proprietors, 204, 


(Appendix X, 734). 


COMMON LAW PROCEDURI ACT, 1854...38, 614. (Sce Table of Statutes.) 


COMMON OF BOTES, 226. 
or ESTOYV lois, 215, 226. 
PASTURE, 215, 226, 
PISCAR ie 215, 
SHACK, 226, 
TURDARY, 215. 


COMPAN Y— (See Corporation). 


~ 
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COMPENSATION—(Sce Damages). 
under Bengal Irrigation Aet (B.C.) LIL of 1876...46, 48. 
Indian Easements Act (ss, 33, 34), 597, 632, 640, 719, 720. 
(s. 50), 593, 725. 
(s. 6+), G79, 728. 
Northern India Canal and Drainage Act (VIL of 1573), 45, 46, 50, Sf. 


CONSENT—(Sce Acquiescence, License, Injunction). 

no prescription where enjoyment had by, 419, 431, 439. 

preseriptive right to support dependent on presumed, 157. 
CONSIDERATION—(Sec License). 
CONSTRUCTION OF DEEDS— 

generally, 318, 324, 486, 487, 663. 

in relation to an express grant, 171, 323, 324, £86, 487, 494. (Sce Express 


Grant. ) 
implied grant, 326, 328, 486, 494, 502. (See Ihnplied 
Grant. ) 


uncertain grant, 324, 320. 

CONSTRUCTIVE GRANT, 39,394. 
CONSTRUCTIVE KNOWLEDGE— 

as an element in prescription, 158, 16], 426, 429, 449, 450, 451. 
CONSTRUCTIVE NOTICE— 

assignee when bound by, 104. 
CONTINUOUS EASEMENTS, 15, 16. (Scc Apparent and Continuous Ease- 

ments.) 
acquisition of, how afteeted by non-user, 436, 438, 439. 
extinction of, by abandonment, 537 ct seq. 
foifeiture, 563 ct seq., 585. 


CONTINUOUS AND DISCONTINUOUS EASEMENTS, 15, 16. 
CONTRACT—(Sce Agreement, Covenant). 


rights not amounting to cascments acquirable by, 249, 250. 
CONTRACTOR— 

liability of employer for negligence of, 181, 182, 188. 
CONVIEYANCE—(Sce Alienation, Qutsi-Easements). 

acquisition of easements under simultaneous conveyances, 390 ct seq. 

of land passes easements annexed thereto, 46, 312, 316, 588. 

words required in, to pass a right of way not specifically described, 337, 338. 
CONVEYANCING AND LAW OF PROPERTY ACT, 1881...312, 313, 316, 

337. (See Table of Statutes.) 

CORPORATION— 

ability of, to obstruct growing casement as adjoining owner, 72. 
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CORPORATION—continued. 
acquisition of casements by, 12, 338, 346, 406. 
against, 345. 
can prescribe, 11. 
dedication by, 239. 
temporary injunction dirceted to, on whom binding, 621. 


COURT OF CHANCERY— 
jurisdiction of, 38, 614, 623 ef seq. 
relicf granted by, 38, 39, 614, 623 ct scq. 


COVENANT —(See Acquisition of Easements, Air, Light, Support). 
breach of, against whom ean be enforced, 13, 14, 639. 
express, special rights enforceable under, 13, 14, 321, 639. 
for quiet enjoyment, express, effect of, 320, 321. 
implied, effeet of, 320, 321, 346. 
question as to breach of, how determined, 322. 
implied, not to revoke license, 679, 
negative easements ercated by, 156, 318. 
operating as grant, 318. 


CRIMINAL PROCEDURE CODE, ACT X or 1882— 
repealed by Act Y of 1898...732 


CRIMINAL PROCEDURE CODE, ACT V or 1898—(Appendix 1X, 732). 
powers of Magistrates under, in disputes concerning easements, 47, 732, 733. 
right of way is a right of use of land within s. 147 of, 105, 106. 


CROWN—(Sce Government). 
when bound by Statute, 465, 466, 


CUL-DE-SAC—(Sce Highway). 
CULTIVATION—(Sce Irrigation), 


CUSTOM— 
acquisition of easements by, 30, 206 ci seq., 237, 442. 
adaptation of, to modern requirements, how far permissible, 208. 
bad if excluding all the rights of property, 208. 
cannot override legislative enactment, 209, 
dilference between, and casement, 30, 3). 
prescription, 3J, 206. 
must be reasonable anu certain, 31, 33, 34, 207, 208. 
ny fixed period for establishment of local, 33, 34, 209. 
period for ascertaining reasonableness or unreasonableness of, 208. 
proof of, 209, 
servient owner may be compelled by, to repair, 186, 187, 522, 523. 


CUSTOMARY KASEMENTS, 30, 33, 209, 237. (See Custom) 


CUSTOMARY LAW OF INDIA— 


powers of Government under, in connection with irrigation, 258, 289, 
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CUSTOMARY RIGIUTs— 
distinguishable frum customary casements under Indian Basements Act, 
AUR 


CUSTOMARY WAY— 
can be converted into highway, 237. 


DAM— 
right to maintain artificial, extent of, 109. 
raise water of upper stream by means of, extent of, 279. 


DAMAGE—(Sce Natural Rights, Negligence, Support). 
actionable, 261, 298, 597, 627, 632, 640. 
presumed from invasion of legal right, 261, 298, 597. 
by collective acts, how to be estimated, 598. 
proof of, in regard to threatened disturbance, 631, 632. 


DAMAGES—(Sce Compensation, Delay, Disturbanee of Easements, Indian 
Easements Act, Injunction, Laches, Light, Nuisance, Specific Rehef 
Act, Suit). 

evidence in reduetion of, in action for negligence, 151. 
for disturbance of easements— 
further relicf by, 649, 650. 
in lieu of injunction, 196 ct seq., 623 et seg., G28, 632, G40, 642, 643, O44. 
together with injunction, 198, 640, 642. 
undertaking as to, 619, 620. 
when a final remedy, 638. 
refused, 638. 
temporary injunction wrongly granted, 619, 620, 
for revocation of license, 660, 679, 680. 
statutory discretion as to, 628. 


DAMNUM ABSQUE INJ wie 
not actionable, 122, 126, 174, 261. 


DECLARATION— 


relief by, 206, 262, 284, 650. 
DEDICATION—(Sce Highway). l 
DEED—(Sce Construction of Deeds). 


DELAY—(Sce Laches), 
when a bar to equitable relief, 194, 197, 618, 619, 636. 
When not necessarily a bar to damages, 637. 
Whether there has or has not been, a question of fact, 618, 636, 


DEROGATE FROM Hs GRANT— 
orantor canot, (7, 15, 320, 321, 346, 345 cl seg., Jo, 374, 979, 351, 100. 
limitation of the rule, 319, 347, 348. 
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DESTINATION DU PERE DE PALLO U2, 303, 312, 308. 
DEVIATION—(Sce Highway, Way). 


DEVISE, 323, 326, 347, 351, 392, 487. (Sec Conveyance, Construction of Deeds, 
¢xpress Grant, Implied Grant.) 
acquisition of easements under, by presumption of law, 347, 351, 390, 391, 
392 
governed by same rules of construction and evidence as a decd, 326, 347, 
390, 391, 392, 487. 


DILUVION— 
diminution of dominant tenement by, effect of, 483. 


DIRECTION—(Sce Highway, Necessity, Way). 


DISCHARGE—(Sec Artificial Discharge, Surface-water, Water). 
easement of, upon adjoining land, 121, 131, 293, 294. 
natural right of, upon adjoining land, 121, 293. 


DISCLAIMER— 
non-user coupled with, effect of, 552, 553. 


DISCONTINUOUS EASEMENTS— 
acquisition of, by implied grant, 328 ct seq. 
definition of, 16. 
difference between, and apparent and cuntinuous easements in method of 
acquisition, 326, 360. 362, 363. 
exfjnetion of, by abandonment, 551 ct seq., 559. 
forfeiture, 562, 563, 585. 
non-user of, effect of, prior to acquisition, 436, 437, 439. 
subsequent to acquisition, 551 et seg., 559. 


DIsSPOSITION— 
of the owner of two tenements, in regard to easements, 163, 164, 166, 167, 
330, 343, 344, 362, 363, 366, 388, 384, 
390, 393. 
pleadings as to, 611. 


DISTURBANCE OF BASEMENTS — (Sce Abatement, Compensation, 
Damage, Damages, Indian Kasements Act, Injunction, Parties to Suit, 
Pleadings, Specific Relief Act, Suit). 

acquiescence in, effect of, 197, 630, 636 cb seg. 
acquisition of land under Statute is not a, 530, 531. 
by collective acts, how to be estimated, 598, 
continuing de die in diem, elect of, 463, G54. 
liability for, 199, GOL el sey. 
limitation of suits for, under Act LX of 1871...13, 452, 162. 
XV of 1877. 284, 182, 962. 
IX of [908...48, 452, 153, t02, 650, OSI. 


(oe 


DISTURBANCE OF EASEMENTS—contrnured. 
no remedy as against servient owner for disturbance of growing right, 
434, 607. 
remedy for, by aet of injured party, 599, 600, 601, 
suit, OOl cl seq. 
as against trespasser, prior to acqnisition of prescriptive 
right, 607. 

reqnest to remove, when to be made, 601. 
threatened, remedies for, 193, 197, 616, 618, 627, 630 el seq. 
what eonstitntes a disturbanee, 596, 597, 640. 


DISTURBANCE OF NATURAL RIGHTS, 194, 260 ct seq., 297 cl ceq., 
299 ct seq. (See Natural Rights, Nnisance.) 


DOMINANT HERITAGE—(See Dominant Tenement). 


definition of, 56. 


DOMINANT OWNER—(Scee Dominant Tenement). 


DOMINANT TENEMENT, 3, 7, 55. (See Quasi-Dominant Tenement.) 
alienation of, effect of. (See Alienation.) 
alteration of, effect of. (See Alteration of Dominant Tenement.) 
conveyance of. (See Conveyanee, ) 
destrnetion of, effect of, 590. 
easement mnst be associated with, 3, 9, 55, 56. 472. 
benetieial to, 58, 472. 
increase or diminution of, by allnvion or diluvion, effect of, 483. 
owner of, aeqniescence of. (See Aequiescence. ) 
rights and obligations of, in regard to nse and preservation of 
easements, 168, 186, 187, 473 ef seq., 485, 486, 517, 519, 520. 
(See Accessory Easements, Party-wall, Repair, User.) 
partition or severance of, effect of, 483, 484. 
profit a prendre must be associated with, 4, 56. 
rebuilding of, on same site within twenty years, effect of, 592. 
restoration of, after abandonment, effeet of, 540. 
by alluvion within twenty years after complete destruction, 
effect of, 592. 


DOOR— 


in India may be effeetive for admission of light and air, 79. 


DRAINAGH—(See Discharge, Northern India Canal and Drainage Act, Per- 
colation, Surface-drainage-water). 


easement of, a continnonus easement, 16. 


EASEMENTS—(Ser English Preseription Aet, Exeeption, Indian Easements 
Aet, Indian Limitation Aets, Lieense, Non-nser, Reservation, User). 
aceessory. (See Aeeessory Easements.) 
acquired through the act or presumed act of man, 10. 
aequisition of, methods of. (Sre Acquisition of Easements.) 


EASEMENTS—continiaed, 
adaptation of, to meet requirements of trade or scientifie discovery, 11, 12. 
against whom may be acquired, 120, 210, 312, 317, 441 ct seq., 465, 466. 
(Sce Government, Landlord, Mortgagor, Tenant.) 
are restrictive, not exclusive, 64. 
by whom may be acquired, 317, 318, 326, 441, 457. (See Government, 
Tenant.) 
British India, law in, relating to, 4S. (See Mofussil, Presidency-towns. ) 
characteristies of, 3, 55, 472, 654, 
claim to, ineonsistent with claim to ownership of land, 65, 104, 456, 609. 
classification of, 14, 15. 
definitions of, 6, 7, 8. 
difference between, and licenses, 27, 654. 
natural rights, 25, 257. 
profits à prendre, 4, 5. 
rights in gross, 9, 231. 
disturbance of, 594. (See Disturbance of Easements. ) 
duration of, 17, 102. 
extent and mode of enjoyment of, 471 et seq. (See Grant, Necessity, Pre- 
seriptive Kasements, Quasi-EKasements. ) 
extinetion of, 528, 587 ct seg. (See Extinction of Easements. ) 
history of, 34. (See History of Easements.) 
inchoate, unknown to the law, 435, 
inconsistent, cannot eo-enxist, 17, 
limitation of suits for, (See Disturbance of Easements, Limitation.) 
hmited, 17, 103, 320. 
in time, cannot be aequired by preseription, 443, 444. 
nature of, 3, G4. l : 
need not be reasonable, if not preseriptive, 31, 207. (See Prescription.) 
permanent, ]7. 
pleading of, 608, (See Pleadings.) 
proof of, 608, 609, (See Burthen of Proof.) 
repealed Indian enactments relating to. (See lTistory of Easements.) 
resemblance between, and profits a prendre, 5. 
revival of, (See Revival of Masements, ) 
rights capable of restriction by, 25, 257. (See Natural Nights.) 
servient owner not entitled to require continuanee of, 59, 109, 132, 530. 
subordinate, (See Subordinate Masements, ) 
suspension of, (Sre Suspension of Masements. ) 
unrepealed Indian enactments relating to.. (See Nistory of Masements.) 
use and preservation of, rights and obligations connected with, (Sce 
Dominant Tenement.) 
alid though benefiting tenements other (han dominant tenement, 59. 
variety of, how limited. 1} ef seq. 
void, if granted by a company for purpose inconsistent with its constitu- 
fiom, SIO. 


SASEMENT IN GROSS— 
nol known to the law, 9, 58, 


EKAVES-DROPPING, 129. 
ELECTRIC LIGHTING COMPANY—(Sce Corporation). 


aequisition of way-leave and other easements by, 12. 


EMBANK— 


right of riparian owners to, against each other, 275, 390. 
ENGLISH LAW—(Sce History of Easements). 


ENGLISH PRESCRIPTION ACT, 1832—(Appendin I, 683). 
aim and objeet of, +18. 
claims against Crown, under, 466. 
does not exclude other modes of acquiring easements, 420. 
effeet of, 421, 455, 569, 
enjoyment under, must be aelual, 436. 
exclusion of estates for life or for term of more than three years under, in 
computation of prescriptive period, 435, 468. 
interruption under, 433, 437. 
is an aet of proeedure, 421, 
preseription is juris positivi under, 421. 
title to easements, how acquired under, 420, 421, 439 ef seq., 460. 
user, cessation of, under, effeet of, 437 et seq. 


ENGLISH PRINCIPLES— 
applicability of, in India, 41, 42, 628, 
influenee of, in India, 41, 42, 613, 623, 628, 


ENJOYMENT—(Sce Agreement, Cessation of Enjoyment, English Preserip- 
tion Act, Indian Easements Aet, Indian Limitation Aets, Inferruption, 
Non-user, Prescription, User). 

preseriptive, 
computation of periods of, under English Preseription Aet, 421, 439, 
460, 
Indian Easements Aet, 462, 
Limitation Acts, 460. 
essentials of valid, 107, 108, 124, 128, 143, 150, 151, 156, 157, 158, 
161, 418, 422, 425, 426, 431, 433, 449, 451, 455, 456, 464, 
length of, in England under eommon law, 150, 153, 156, 161, 413, 414, 
416, 417, 418. 
English Prescription Act, 418 et seq. 
in India, prior to Indian Limitation Aets, 446 ct seq. 
under Indian Easements Aet, 468, 469. 
Limitation Aets, 452 ct seq. 


EQUITABLE DOCTRINES—(Sce English Principles). 
eitectoor, 13. 39, 318, 321, 322, 394, Gb, G75. 


ESTOPPEL-—(See Acquisition of Easements). 
by conduct, 150, 380, 381, 394 ef seq., GGG. 
representation, 319, 
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EVIDENCE—(See Proof). 
expert, 197, 303, 646, 647. 
irrelevant, what is, in disturbance of ancient lights, 647, 648. 


EXCAVATED LAND— 
easement of support to, by adjacent land, 139, 140, 144, 162, 


EXCAVATION — 
by licensor on property affected by license, 669. 
disturbance of easement of support by, 169, 302. 
natural right of support by, 300 ct seq. 
extended right of support, effect on, by, 481, 585. 
obligation to fence in, 228, 229. 


EXCEPTION—(See Reservation). 
enabling grantor to do something in derogation of grant will not prevent 


grantee from acquiring easement aliunde, 419. 


EXPRESS GRANT—(See Aequisition of Easements, Contract, Grant). 
definition of, 323, 324. 
no special words necessary for, 324. 
of mere license need not be in writing, 665, 
license coupled with an interest, when must be in writing, 665. 


question whether, should be in writing, 322. 


in England, 322. 
in Indias 322, 323. 


rights not amounting to easements aequirable by, 75, 79, 232, 249, 250, 251. 
EXPRESS RELEASK—(Sce Extinetion of Easements). 
EXPRESS RESERVATION— 


rule of, 366 et seq. 
exceptions to, 343, 378, 388 ef seq. 
SXTINCTION OF EASEMENTS—(See License, Servient Tenement, Statute). 
by express release, 528, 529 ef seq. 
presumed release, 528, 531 ef seq. 
through abandonment, 528, 529, 530, 537 cl seq., 
551 et seq. 
authorised aet of servient owner, 528, 534 
et seq., 675. 
forfeiture, 529, 561 et seq. 
unity of absolute ownership, 58. 528, 532 
el seq. 
various other methods, 587 el seq. 
under Indian Easements Act. (Sce Tndian Fasemenis Aet.) 
EXTRAORDINARY AMOUNT OF LIGHT, S4 89, 90, 92. 
dominant owner eannot complain of, 101. 
right to, eannot be aequired by preseription, 92. 
EXTRAORDINARY SUPPORT — 
= 


acquisition of casement of, 161, 162, 


PON CIS, 227. 
easements connected with, 227 ef seq. 


FENDER — 
right to retain, for keeping stream in a particular course, an easement, 230. 
user of, if excessive, may be abated by servieut owner, £77. 


FERRY— 
acquisition of, in England, 223, 230. 
IM 229, 230. 
casement relating to, 229, 
is a franchise not necessarily appurtenant to land, 225. 
not extinguished by competition or mere non-user, 229. 


FESTIVAL— ` 
right of Hindus to eeclcbrate the Moli, on anothers land, a customary 
easement, 32, 21d. 


FICTION OF LOST GRANT—(Sce Grant). 


FISHERY —(Sce Jalkar, Private Waters, Public Waters). 
rights of, 
in England, 214. 
private rights of, 214 ct sey., 221. 
publie rights of, 216, 217, 224, 225. 
ierncia, 217. 
private rights of, in private waters, 217 ct sey. 
are easements within 
Indian Limitation Act, 
AVOTS 7m: 
when uot uatural rights 
are profits à prendre in 
alicno solo, 218. 
in publie waters, 221 ct seg. 
publie rights of, 231, 225. : 
several, 215. 
presumption of origin of, 217. 


FLAT sS—(See Buildings). 


FLOODS— 
right of riparian proprietors to protect their lands from, when absolute, 
pio, 290. 
right of riparian proprietors to protect their lands from, when qualified, 
210, 290, 29-4. 


FLUMEN, 131. 
FORESHO RE— 


of sea, ownership of, 217. 
public rights over, 217. 
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FORESHORE—-conlinued. 
of tidal navigable river, ownership of, 216, 217. 
public rights over, 216, 217. 


FORFEITURE —(See Extinction of Easements). 
FOULING—(Sce Pollution). 
FUUNDATIONS—(See Building, Support). 
FRANCH ES le—(Sce Ferry), 

FRAUD— 


acquiescence in the nature of, 395. 
elements of, 395. 


FRENCH LAW, 15, 282, 363, 411,412. 
FRUIT TREEKS— 


easement to nail, to a neighbour's wall, 230. 
remedies for nuisance before easement acquired, 250. 


FUNERAL OBSEQUIES—(Sce Burial). 


GAS COMPANY—(Sce Corporation). 
acquisition of way-leave and other easements by, 12, 407. 


GAS WORKS CLAUSES ACT, 1871...407. (Sce Table of Statutes.) 


(CATIA Y— 
right of way through, £95, 498, 515. 


GENERAL CLAUSES ACT, 
1 of 1898—(Scee Table of Statutes). 
no definition of casement in, 9. 
X of 1807—(Sce Table of Statutes). 
s. 3 (7), 52. 
no definition of easement in, 9. 


GOVERN MENT—(Sce Crown). 
acquisition of casements against, 
by custom, 240, 
prescription, 120, 210, 276, 465, 166, 
under tndian Limitation Act, IX of 1908, 
ds, 465, 166, 
Basements Act, 165, 166, 
AGO, 
sequisition of private rights of fishery against, 221, 222. 
blatutory easements by, 405, 106, 
prebnmption of dedication against, 239, 270. 
powers of, in conmcetion with irrigation, 288, 259. 
remedy for disturbance of casement against, off), 
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TRANT—(Sce Constructive Grant, Derogate From His Grant, Jéxpress Grant, 
Implied Grant, License, Presumed Grant). 
affirmative casements created by, 318. 
all easements theoretically lie in, 311. 
construction of. (See Construction of Deeds.) 
tiction of lost, 159, 416, 417, 418, 421, 422. 
in general terms, different from grant for particular term, 319. 
partly void, partly valid, 320. 
presumption of additional, 186, 339 ct seg., 346, GIT. 
lost, 150, 156, 161, 241, 427. 
question whether valid without writing, 322, 665, 
uncertain, rule as to construction of, as against grantor, 325. 
void if contrary to Statute, 319. 
when oral, question whether casement or license created, 323. 


GROSS—(Sce Profits à Prendre in Gross, Rights in Gross). 


HAUT—(Scee Market). 


right to hold, on anothers land, an easement, 229, 


“ HERETOFORE USED OR ENJOYED ”— 
meaning and effeet of, 337. 


HIGHWAY—(See Public Body). 
access to, from adjoining land, right of, 243, 513. 
addition to, dedication of, when presumed, 240. 
cannot be a dominant tenement, 233. 
creation of, 29, 30, 235. 
by dedication, 29, 30, 235 et seq., 241, 242. 
Statute, 235, 239. 

cul-de-sac may beeome a legal, 242, 243. 
customary way may becouie a, 237. 
dedication of, by whom can be made, 235, 239. 

cannot be inferred from user for purposes of recreation, etc., 

242, 
in favour of general public only, 30, 237, 
involves dedication of subjacent soil as between owner and 
controlling authority, 238. 

may be qualified, 239. 

must be in perpetuity, 238. 
deviation from, right of, 243. 
difference between, and easement of way, 29, 233, 240, 243, 244, 247, 512, 

Jls Jl. 
ditferent kinds of, 233, 234, 246. 
cirection of, 22], Qe. 
distinguishable from easement aequired by portion of public, 30, 237. 
disturbance of, a publie nuisance, 247. 
remedies for, 247, 248. 

diversion of, effect of, 246, 


HIGHWAY—continucd., 
encroachment on, cannot be legalised, 210. 
extent and mode of enjoyment of, 29, 30, 234, 240, 241. 
extinetion of, 246. 
is not an easement but a right in gross, 0, 10, 29, 233. (Sce Rights in Gross.) 
pleading of, 105, 6H. 
pre-emption in adjoining owner will prevent dedication of, 236. 
presumption as to extent of, 240, 
as to ownership of soil of, 238, 
how rchuttable, 238. 
publie cannot release their rights in, 216, 
repair of, 2-44, 245. 
right tu discharge water from, on to adjoining land, how acquirable, 233. 
soil of, as between dedicating owner and public, remains vested in former, 
200 LU oot 
to pubhe monument or other objeet of interest on private property, cannot 
be acquired by user, 241. 
when qualified by easement of way, 105, 


HINDU LAW, 39, 40, 70. 


easements known to, 39, 40, 70. 


HISTORY OF EASEMENTS, 34, 36, 39, 40, d2, 45, G14 cl seg., 623 cl seq. 
Anglo-Indian law, 40, 
English law, 36. 
Indian law, 39, 40. 
legislation, repealed, 42. 
unrepealed, 45. 
woman law, 34, 36, 37. 


HOUSE—(Sce Building, Negligenee, Party-wall, Support). 


IMPLIED GRANT—(Sec Appurtenances, Appurtenant, ‘* lleretofore used or 
enjoyed,” “* Therewith used and enjoyed ”’). 
by deed or will, 326. 
construction of, 326 ct scq., 331, 336, 486, 487, 404, 502. 
question whether entire interest in land conveyed or 
casement, 327. 
definition of, 326. 
distinction between, and presumed grant, 326, 327. 


IMPLIED RESERVATION—(Sce Presumed Reservation). 
INCHOATE KASIEMENTS—(Sce Easements). 
INCLOSUR] ACTS— 


cascnicnts created by, 107, 
INCONSISTENT EKASEMENTS—(Sce Kasements). 
INCONSISTENT NAPURAL RIGHTS, 17, IS. 
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INCORPOREAL HEREDITAMENT— 
easement is, 63, 322. 
in England, can only pass by deed, 322, 666. 
profit a prendre is, 5, G60, 


INCREASh— 
of burthen on servient tenement by dominant owuer, effect of, $9, 90, 91, 
162, 163, 474, 475 et seq., 493, 561, 
562 ct seg., 582 et seq. 
third party, cffect of, 481. 
of light, dominant owner eannot complain of, 101. 
INCREASED SUPPORT— 
acquisition of easement of, 161, 162, 430. 
INDIAN EASEMENTS ACT, 1882 (Appendix VII, 701)— 
abatement, remedy of, rejected by, 600. 
“ accustomed business,” question as to meaning of in s. 33, Expl. H, $7. 
application and scope of, 7, 46, 47, 50, 103, 106, 248, 323, 453, 468, 569, 
703. 
compensation under. (See Compensation. ) 
differences between, and general law, 6, 23, 27, 28, 80, 81, 96, 97, 99, 384 
ef seq., 462, 476, 481, 539, 586, 593, 600, 668, 
669. 
Indian Limitation Aet (IX of 1908), 248, 457, 468. 
enjoyment under, 468, 469. 
eomputation of, effect of, 462. 
extent of casements of light and air under, 80, 81, 95, 96, 97, 99, 476, 481, 
585, 586. 
extinetion of easements under, after fixed period of non-user, 539, 560, 
hy forfeiture, 585, 586, 
various other methods, 587 cf seq. 
heenses by non-user, under, 677, 
Government, acquisition of easements against, under, 466, 469, 
injunction under, 627, 632. 
interruption under, 434, 468, 469. 
mere license, negative nature of, under, 662, 663. 
when transferable under, 28, 668, 669, 
not exclusive of other methods of acquiring easements, 469. 
partition of dominant tenement under, effect of, 483, 485. 
pleading under, 608, 609, 610, 612. 
power of tenant to acquire prescriptive easement of light or air and support 
under, £57. 
privacy, right of, a customary easement under, 33, 211, 212. 
profits a prendre fused in easements under, 5, 6. 
in gross are not within, 248, 249. 
rights in gross exeluded by, 233, 248, 249. 
saving in s. 29 (3) of Indian Limitation Act (IX of 1908) as regards, 7, 47. 
48. 
statutory title under, must be acquired in suit, 469. 
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INDIAN EASEMENTS EXTENSION ACT, 1891...7, 46, 47, 50 (Appendix 
XI, 736), 


INDIAN LAW—(Sce History of Easements). 


INDIAN LIMITATION ACTS— 
Act AIV of 1859...42, 43,4447. 
repealed by Act IX of 1871...42. 
Act IX of 1871...42, 43, 44, 45, 445, 448, 419, 452, 454, 456 cf seq., 462, 463 
466, 467 (Appendix LI, 686), 
repealed by Act XY of 1877...42, 452. 
Act XV of 1877 (Appendix IIT, 689). 
repealed by Act IX of 1908...7, 42, 44, 452. 
Act IX of 1908 (Appendix IV, 692). 
actnal user not required by, 48, 464. 
“as of right,’ application and meaning of, in s. 26 of. 456, 457, 
458, 
effect of, as regards easements of light and air, 454, 455. 
enjoyment under, 455, 456 et seq. 
computation of, effect of, 460 rt seq. 
knowledge of servient owner apparently not 
essential to, 449, 458, 459, 460, 
requisites of, 450 ef seq. 
exclusion of ontstanding estates in favour of reversioner under 
s. 27 of, 467, 468. 
fishery, private rights of. or jallar, are presumably easements 
within, 218. 
Government, aequisition of easements against, nnder 48, 454, 
465, 466, 
Indian Easements Act. saving as regards, in s. 29 (3) of, 7, 47, 48. 
interpretation of “ casement ” in s. 2 (5) of, 6, 7. 44. 47, 49, 51, 
D207, 2S, 22.0 gle tet, 
profits a prendre included in, 5. 6, 207, 218, 225, 231, 453. 
in gross are presumably within, 218, 248. 
rights in gross (other than profits @ prendre in gross) 
are not within, 232.6238, 248, 240. 
interruption under, 434, 452, 4o4, 464, 465. 
is not an act of prescription, 458, 
light and air on the same footing under, 454, 455. 
limitation of snits under, 48, 452, 461, 462, 650, 651. 
for compensation, 452, 651. 
injunction, 44, 48, 651. 
local extent of, as regards easements, 47, 48, 49, 51, 52, 53. 
not exclusive of other methods of acqniring easements. 45, 70, 
71,463, 466, 467, 
ohjeet. of, 45, 455, 467. 
pleading under, GO8, 609, 610, 612. 
tenants’ powers of acquiring easements, how limited by. 457, 458. 
“without interruption,” meaning of, in s. 26 (1) of, 458, 
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INDIAN REGISTRATION ACT—(Sce Table ol Statutes). 
formerly Act III. of 1877...323, 665. 
now Act XVI of 1908...323, 665. 
when applicable to easements, 323. 
license eonpled with a grant of immoveable property, 
665. 
IN GROSS—(Sce Easement in Gross, Profits à Prendre in Gross, Rights in 


Gross). 


INJUNCTION—(See Civil Procedure Code, Covenant, Indian Easements Act. 
Natural Rights, Nuisance, Specific Relief Act). 
breach of, penalty for, 619, 639. 
equitable relief by. 39, 613, 614, 615, 523 et seq. 
expert evidence in action for, 197, 646, 647. 
interlocutory (see infra * temporary ”’). 
mandatory (see Light). 
diseretion of Court to grant or refuse, 632. 
how and when to be exercised, 
198, 632 ef seq. 
extent of, 636, 650, 
elements to be considered in granting, 636. 
further relief by, 650, 
may be granted with damages or perpetual injunetion, or both, 198, 
635, 640. 
suspension of, 199. 
when granted on motion, G19 et seq. 
when may be postponed on undertaking by defendant, 649, 650. 
perpetual (see Light), 
diseretion of Court as to, 628. 
how and when to be exereised, 198, 262, 263, 
ZNO 27 Cb seg. 
extent of, 198, 649. 
in ease of injury actually committed, when granted, 194 et seq., 262, 
629, 030. 
refused, 194 et seg., 629, 
630. 
threatened and intended, when granted, 197, 305, 
304, 630, 631, 632. 
suspension of, 284. 
when may be postponed on nndertaking by defendant, 650. 
temporary (see Corporation, Light). 
burthen of proof as to, 617. 
compensation when awarded to defendant for issne of, 619, 620, 
definition of, 616, 
diseharge of, 621, 
may be granted or withheld upon terms, 619, 620, 
practice, as to, 616, 619, 620, 
principles applicable to, 616, 617. 
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INJUNCTION—continued., 
temporary (continued). 
regulated by Civil Procedure Code, 616, 
special rules relating to, 617, 618, 619. 
usually granted on notice, 621. 
when may be granted, 616. 


INJURTA—(See Damnum absque injurid, Presumption). 
actionable with or without actual damage, 174, 261, 597, 623, 624. 


IN REM— 


eascinent is a right, 62, 63. 


INTEREST IN LAND— 
easement is not an, +, 63, 64. 


INTERFERENCE—(See Disturbance of Easements). 
INTERLOCUTORY INJUNCTION—(Sce Injunction). 


INTERRUPTION—(See Affirmative Easements, English Prescription Act, 
Enjoyment, Indian Easements Act, Indian Limitation Acts, Negative 
Easements). 

absence of, essential to valid enjoyment, 145, 150, 153, 154, 157 ct seg., 425, 
439, 448, 453, 460, 169. 

aequiescence in, 435, 436. 

effect of, on growing right, 434. 

actnal, not completed until after expiration of 20 years, effect of, 45), 
Bae 

capability of, essential to valid enjoyment, 150, 151, 153, 157 ef seq., 422, 
423, 426 el seq., 433, 449. 

eessation of enjoyment through, effect of, on growing right, 433, 434. 

effective, what is, by servient owner, 422, 430, 451. 

may be caused by stranger, 435. 

meaning of, 433, 434, 437, 438, 454, 464, 465, 477. 

without, meaning of, 458, 


IRRIGATION—(See Government, Riparian Proprietors). 
easements connected with, 109, 116 cf seg., 458, 477, 659. 
Haitiral right connected with, 200, 279, 280, 231, 282, 283, 286, 287 20s: 


FALK AR—(See Fishery). 
in private waters, 217 ¢f seq. 
aequisition of, when not affected by non-user, 219. 
disturbance of, 220, 
remedy for, 220. 
extent of preseriptive right to, 220, 
may be either casements or rights in gross, 218, 220, 
nature of, 217. 


JALKAR—continued. 
in public waters, 221 el seq. 
acquisition of, 221, 222. 
disturbanee of, 223. 
extent of, 222. 
extinetion of, 223. 
“ right to follow the river ” for enjoyment of, 223. 
meaning of, 218. 


JOINDER OF PARTIES, 182, 606. (See Negligence, Parties.) 
JUDICATURE ACT, 1873...38. 614, 615. (See Table of Statutes.) 


JUS MANENDI, 242, 254. 
is not an easement, 254. 
unknown to English law, 242. 


JUS PROJICIENDI, 131. 
JUS SPATIAN DI, 242, 254. 


is not an easement, 254. 
unknown to English law, 242. 


“ JUSTICE, EQUITY, AND GOOD CONSCIENCE ”— 
applieation of, in India, 41, 316, 337, 362, 364, 384, 388. 


KNOWLEDGE— 
of servient owner, actual or constructive, essential to acquisition of pre- 
scriptive right, 
under the general law, 150, 154, 158, 159, 161, 422, 426 ct seq. 429, 
430, 449. 
under the Indian Limitation Acts. (See Indian Limitation Acts.) 


KUMKI RIGHT— 
in South Canara, not an easement, 254. 


in regard to acquisition of prescriptive easements, 160, 423. 
disturbanee of easements, 197, 618, 619, 636 et seq. 


LAK E—(See Natural Lakes or Ponds). 


LAND—(See Natural Rights, Property, Sic utere tuo ut alienum non lardas). 
claim of ownership of, inconsistent with claim of easement, 65, 104, 456 
609. 
may be alternative, 65, 104. 
cannot be made appurtenant to land, 64. 
easement is not an interest in, 4, 63, 64t. 
must be appurtenant to, 3, 7, 10, 55, 58, 64. 
meaning of, in explanation to s. 4 of I. E. Aet, S. 
natural use of, not actionable if not negligent, 257, 258. 


LAN D—continued, 
non-natural use of, 258 et seq. 
when actionable, 258, 259. 
not actionable, 259, 260, 

support of, by land, 135, 139, 299. 

minerals, 135, 301 ct seq. 

water, 168, 169, 306, 307. 

buildings by, 135, 140. 

rights in gross are unattached to, 5, 9, 10, 231, 232. 
unknown and unusual obligations cannot be attached to, 11, 12, 13. 


LAND ACQUISITION ACT. I or 1894...47, 49, 50, 51, 53, 64. (See Table of 
Statutes. ) 


LAND ACQUISITION ACT (MINES), XVIII oF 1885—(Sce Table of Statutes). 
casement created by, in favour of individuals, 405. 


LANDLORD—(See Reversioner, Tenant). 
acquiescence of, when, and when not, binding on reversion, 408, 404. 
liability of, for disturbance of easement, 604, 607. 
power of, to create easements, 317. 
right of, to sue as reversioner, 601, 602. 
statutory exclusion in favour of, as reversioner, 443, 444, 459, 467, 468. 
tenant can acquire easements for benefit of, 317, 443. 


LEGAL MEMORY, 414, 415, 416, 417, 419. 
LEGISLATIVE ENACTMENT—(Sce Statute). 
LESSKE—(Scee Tenant). 

LESSOR—(See Landlord), 


LICENSE—(See Indian Easements Act, Notice. Reservation). 
accessory, 28, 29, 667, 668, 
extinction of, 676, 
alienation of property affected by, 669, 676. 
effect of, 669, 676. 
licensee not entitled to notiee of, 670. 
by whom may be granted, 664, 665, 
cases of constrnetion as to particular grant, 655 ct seq., 663. 
casement not license, 659, 660, 
662, 
lease not license, 656, 
license coupled with a grant, 
655, 656, 657, 658. 
license coupled with a grant 
not a lease, 656, 
license not a lease, 656, 663. 
of profits, 657, 659, 660, 
GEL, G63, 
for prolit, 658, 
mere Heense, 656, 658, 659, 
C60, GEL, 662, 
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LICENSK—eontinued. 
eharacteristics of, when a mere license, 27, 28, 653, 654, 658, 661, 662, G6S, 
670, 672, 674. 
eoupled with an interest or grant, 28, 653, 657, 
658, 661, 662, 668, 670, 672, 674. 
eoupled with a void grant, when irrevocable, 675. 
definition of, English, 27, 653. 
Indian, 27, 654. 
differences between, and easement, 27, 654. 
easement extinguishable by, 534, 667, 675. 
exclusive license, 663, 664. 
violation of, by heensor, 664. 
third party, 680, 681. 
extinction of, 676, 677, 678. 
by non-user under T. E. Act, 677. 
revocation express or implied, 676, 677, 675. 
grant of, express, 535, 665. 
implied, 535, 665, 666, 667. 
instances of, when a merc license, 27, 653, 656, 658, 659, 660. 
eonpled with a grant, 28, 653, 655 et seq. 
licensee, rights of, under a mere, on revocation of, 678, 679. 
in breach of contract 
express or implica, 
674, 679, 680. 
when injurions, 669. 
irrevocable license when injurious, 676. 
a license coupled with an interest or grant, 656, 
657, 661, 662, 668, G70, 673, G78, 679. 
licensor, duties of, 669. 
obstrnetion of revocable, by liecnsor, effeet of, 677, 680. 
third party, 680. 
irrevocable, by licensor, remedies of licensee for, 680. 
third party, remedics of licensee for, 681. 
registration of, when eoupled with a grant, 665. 
reservation of right to revoke mere, when necessary, 537, 676. 
revocability of mere, notwithstanding consideration, 670, 674. 
when mere license may be irrevocable, 675. 
exceptions to rule, 676. 
writing, when necessary for, 665, 666. 
unnecessary for, 665. 


LICENSEE— (See License). 
LICENSOR—(See License). 
LIGHT—(See Air, Angle of Forty-five Degrees, Aperture, Door, Extraordinary 


Amount of Light, Indian Easements Act, Indian Limitation Acts, 
Quasi-Easements, Retlected Light. Value, Window). 


LIGHT—continued., 
easement of, 
acquisition of, by long enjoyment, 70 et seq., 79, 422. 
under common law, theoretically 
by implied covenant, 70 et seq., 73. 
under English Preseription Act, 82, 
83, S4, 87, 88, 92, 419, 420, 421, 
449 443° 467, 
under Indian Easements Act, 70, 
79, 80, 81, 95, 96, 97, 457, 458, 
468, 469. 
under Indian Limitation Acts, 70, 
449, 452 et seq., 468, 469. 
operation of doctrine of acquiescence, 394 et seq. 
partition, 393, 3594. 
presumed grant, 326, 327, 348 ef seq. 
presumed reservation, 377, 378, 388 et seq. 
character of, 69, 70, 137. 
disturbance of, 81 et seq., 95 et seq., 597. 
practical considerations in determining, 644 cf seq. 
questions as to light coming from other sources, 100, 
101. 
relief for, by damages, 628, 629, 632, 633, 637, 638, 642, 
643, 644, 650, 
and injunction, 640. 
mandatory injunction at the hearing, 632 
et seq., 641, 642, 
643, 644, 650. 
on interlocutory 
application, 621, 
022 
perpetual injunction, 628 et seq., 640, 
641, 642, 644. 
and mandatory, 
635, 640, 642, G44, 
temporary injunction, 616 et seq. 
extent and mode of enjoyment of, 89 ef seq., 475 et seg., STT. 578. 
extinction of, by abandonment, 537, S41 ef seq. 
test of, 548, 549. 
authorised act of servient owner, 534, 535. 
forfeiture, 563 ct seq., 585. 
test of, 548, 549. 
how far eo-extensive with easement of air, 80, 97, 98, 99, 454, 455. 
distinguishable from easement of air, SO, 95. 
should be claimed together with air, 101. 
if continuous, 16, 
and apparent, 349, 350. 
negative, 69, 70. 


LIGHT—continued, 
easement of (continued). 
known to aucieut common law, 70. 
Hindu law, 39, 70. 
Mahoimedan law, 40, 70. 
nature of, 69, 70, 71. 
pleading of, 610. 
natural right to, 265 et seq. 
distinguishable from natural rights in water and natural 
right of support, 264. 
non-user of ancient, or of full measure of permitted, does not destroy 
or restrict easement, 89, 90, 92, 577, 578. 
prescriptive right to, 
2 actual user of dominant tenement not essential to acquisition of, 
80, 438. 
extent of, under the general law, SI ct seq. 
Indian Easements Act, 95 et seq. 
necessity for definite and permanent aperture in order to acquire, 
aay i. 
non-nser prior to acquisition of, effect of, 438. (See Continuous Ease- 
ments, ) 
subsequent to acquisition of, effect of, 90, 577, O78. 
not measurable by metes and bounds, 92. 


LIMITATION OF SUITS—(Sce Cause of Action, Endian Limitation Acts). 

LIMITED EASEMENTS—(Sce Basements). 

LOCAL AUTHORITY—(Sce Public Body). 

LOCAL BOARD—(See Publie Body). 

LORD CAIRN®S’ ACT, 1858...38, 39, G15, 616, 623, G2-L, 625, 626, 628, 632, GLI. 
(Sce Table of Statutes. ) 

LOST GRANT—(See Grant). 

LOWER BURMA COURTS ACT, XI or 1889...54. (Sce Table of Statutes. ) 


MADRAS— 
prescription in, 447, 448. 
present law in foree in, relating to easements, 50. 
piracy. right of, in, 211, 212. 
MAGISTRATE— 
powers of, in disputes concerning easements, £7, 106, 732. 
MAHOMEDAN LAW, 39, 40, 70. 
easemcnts known to, 39, 40, 70. 
MANDAMUS—(Sce Public Body). 


MANDATORY INJUNCTION—(Sce Hijunction). 
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MARKET— 


right to hold, on another's land, an casement, 229. 


right of way to, acquirable by custom by inhabitants ol a place, 32, 237. 
obstruction of, remedy for, 247- 


MERGE R—(Sce Unity). 


of one tencment in the other, effect of, 5 


M1ILL—(Sce Stream, Water). 


alteration of purpose of, cifect of, 486, S19, 583. 

caversion of water from, 10S, 110, ]/27, S lag, 271, 2725 291 ose 
to, 278, 250, 

on artiticial stream, 113. 

pulling down, effect of, 550. 

use of water for, 278, 279. 


MINERALS—(Sce Mining Rights, Presumption, Support). 


easements of necessity arising on grant or reservation of, 20, 2), 340, 341, 
518, 519. 
liability of owner of, for removing support of roof in colliery, 302. 
liberty to get, does not confer an exelusive right, 328, 664. 
during a particular term, is a liccuse coupled with a grant, 
656, 657. 
is a profit à prendre, 327, 526, 660. 
take all the, under anothers land, not an easement, 64, 327. 
owner of, when liable for infringing neighbour’s right of support, 302. 
not liable, 302. 
relative and respective rights of owners of surface lands and subjacent, 170 
cl seq. 


MINING RIGUTS—(See Minerals, Support). 


acquisition of, 
by deed of grant or reservation, express or implied, 170 et seq. 
lease, 171. 
long enjoymeut, 172, 173. 
statute, eitect of, 171, 172. 
presumption against, 170 ct seq. 
construction of grant of, 170 d seq. 
may be casemeuts to let down the surface, 25, 130, 169. 


MISFEASANCE—(Sce Public Body). 
MOVFUSS] L— 


law of, 40; 41. 
prescription in, 1416, 117. 


MOHURRUM— 


right of Mahomedans to celebrate, on anothers land, 214. 


ACH AL 


passing of quast-cascments on sale by, 345. 


when bound by acquiceseence, 404, 


MOR'PTGAGOR—-(Sce Servicnt Tenement). 
power of, to create easements, 317, O88. 


MUNICIPALIVY—(Sce Public Body). 


NATURAL LAKES Oh PONDS— 
natural rights in, 134, 135, 290. 
NATURAL RIGHTS—(Sce Air, Irrigation, Land, Light, Negligence, Purity, 
Sic ulcere luo ul alicnum non ladas, Support, Water). 
are rights ce jure nature, 24, 257, 
we rome 24, 25, 257. 
inhefent in aud inseparable from land, 257. 
distinetion between, and easements, 25, 257. 
disturbance of, 194 ct seq., 260 cl seg., 297 cl seq. 
exist prond facie between landowner and neighbour, 24. 
extent and mode of enjoyment of, 24, 257 ct sey. 
consistent, cannot co-exist, 25, 26. 
instances of, 24. 
no extinction of, usually, during existence of subject matter, 265. 
possible exception, 209. 
pleading of, 276, 299, 300. 
restriction of, by casements, 25, 257. 
suspension, not cxtinetion, of, by casement, 25, 257, 263. 
NATURAL STREAM—(Sce Riparian Proprictors, River, Water). 
character of, when used artificially or joined by artilicial stream, 269, 278. 
definition of, 269. 
eascmiculs in, 107 cl seg., 287. 
when, if intermittent, 111, 112, 269. 
must be known and detined, 269. 
Para nelits in, 121, 126, ZUS ci scg., 273 cl sed., 276 el seg., 251 ci seq., 
259, 290. 
alicnation of, 295 ct seq. 
disturbauce of, 297 ct sey. 
presumption of ownership of soil of private, 215, 219, 274. 


NAVIGATION— 
Paine right of, 216, 217, 246, 247, 275. 
way accessory tu, 246, 217. 
NECESSITY — 
cascnients of, 
acquisition of, 20, 339 cl sey., 375, 380, 533, 534, GLL. 
how distinguishable from that of quasi-easemeuts, 343, 
adh, 378, 3589. 
rule of express reservation not applicable to, 559, 340. 
313, 378, 959. 
extent and mode of enjoyment of, 22, 488 cl sey. 
extinction of, 533, 554, 556, 559. 
lustances of, 20, 2), 339 & scq., 518 519. 
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NECKESSIT Y¥—continued. 

easement of (continucd), 

pleading of, 610, 611, 

tenant may acquire, as against landlord, 343. 
must be absolute, 2], 22. 
only One way oL 22 1072 

suggested moditication of rule of, in India, 22, 492. 

selection of way of, 491, 492. 
way of, once ascertained cannot be varied, £92. 


NEGATIVE EASEMENTS, 14, 15, 16, 70, 136 ct sey., £77. 
aequisition of, hy express or implied covenant, 69, 70, 71 ct seq., 154, 318. 
difference between, and afirmative easements in interruption of growing 
right, 428. 
extinction of, by abandonment, 537 el seq. 
forfeiture, 563 ct scg., 585, 586. 


NEGLIGENCE—(Sce Agent, Building, Contractor, Notice, Publie Body, 

repair). 

damage caused without, not actionable, 174. 

in use of land, 174 ct seq., 257. 
withdrawal of support, 173, 175 ct seq., 188. 

joinder of parties in action for, 182. 

no liability for, where no duty, 176, 

question of contributory, 177, 178. 

repair of damage caused by, no defence to action, 181. 


NOISE— 
nuisance of, 194, 195. 


NON-APPARENT EASEMEN'TS, 15, 17, 210. 
NUN-FEASANCE—(Scc Public Body). ` 


NON-USHER—(Sce Cessation of Mnjoyment, Indian Easements Act, Indian 
Limitation Acts). 
an clement of intention to abandon easement, 538, 515, 552. 
clicet of, when attributable to vis major, 559. 
coupled with disclaimer, 552. 
some act showing intention to abandon, 553 
el seq. 
no fixed period of, required under the general law for abandonment, 539, 
65, 552. 
When, will not prevent acquisition of casement, 104, 112, 219, 220, 458, 


J61, 559. 


NORTHERN INDIA CANAL AND DRAINAGE ACT, VILE or 1873, 
15, 16, 00, 54. (Ses Table of Statutes.) 
compensation under, for damage in respect of water, 15, 16. 
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NORTH-WESTERN PROVINCES AND OUDH—(Sce United Provinces). 
present law in force in, relating to easements, 50. 
privacy, right of, in, 212. 

NOTICE—(See Assignee, Public Body). 
assignee for value of servient tenement when bound by constructive, 404, 
license cannot be revoked without reasonable, 678, 679. 
mere existence of windows does not amount to constructive, 40-4. 
obligation to give, question of, as between owners of adjoining buildings, 

175, 178, 179, 180. 

when necessary prior to abatement of nuisance, 230, 251, 252. 


NUISANCE—(See Abatement, Prescription, Public Body). 
private, 193. 
easements in respect of, 192, 194 
acquisition of, 192. 
how and when actionable, 192, 193, 194, 195, 196, 261 ef seq. 
relief for, generally, 196 et seq., 261. 
in case of interference with comfort, 194, 195. 
injury to health, 195. 
property, 196. 
untenable pleas in respect of, 199, 200. 
who are liable for, 199. 
public, 193, 247. 
may become a private, 247. 
no easement in case of, 193. 
remedies for, 247, 248. 


OBLIGATION— 
imposed by casement on servient tenement, nature of, 3. 
included in term ‘“ servitude,” 35. 
novel and fanciful, cannot be annexed to land, 11, 12. 
OCCUPIER— 
of dominant or servient tenement in same position as owner, 7, 56, 213, 
317, 601, 604, 607. 
ONUS OF PROOF—(See Burthen of Proof). 
ORAL— 
agreement to grant easement, effect of, 322, 323. 
eonstruction of, 323. 
express license may be, 537, 665, 672. 
ORIGIN OF EASEMENTS, 36, 37. 
OVERHANGING BRANCHES—(See Projecting Branches). 
OVERHANGING BUILDINGS—(See Projecting Buildings). 
OWNER—(See Dominant Tenement, Servient Tenement). 
of two tenements, disposition of, 142, 145, 163, 166, 169, 170 et seq., 184, 
186, 326, 339, 343, 344, 345 et seq., 348 et seq., 362, 363, 366 et seq., 388, 
389, 390. 
OWNERSHIP—(See Land, Property). 
P.E. 49 
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PAROL—(See Oral). 
PARTIES TO SUIT FOR DISTURBANCE OF HASHEMENT—(See Plead 
ings, Suit). 
who may sue, 601 ef seg. 
may be sued, 604 et seq. 

PARTITION— 

acquisition of guasi-easements on, 393, 394. 

of dominant tenement, effect of, 483, 484. 


PARTY-WALL—(See Accessory Easements, Building, Dominant Tenement, 
Repair, Support). 
definitions of, 182, 183, 184, 230. 
easements relating to, 167, 182 et seq., 231, 346, 359, 390. 
mutual rights and obligations of owners of divided moieties of, 184 el seg., 
346, 474. 
co-owners of undivided, 187. 
repair of, 184, 156, 187. 
PASTURE—(See Pasturage). 
cannot be claimed without stint, 215, 226. 
common of, 226. 
meaning of, 225. 
rights kindred to, 225. 
of, in England, are profits à prendre, 225. 
how may be acquired, 210, 225, 226. 
sole, 225. 
PASTURAGE—(See Pasture). 
casements of, 210, 225. 
acquisition of, by custom, 210, 455. 
long enjoyment, 225, 226, 455, 456. 
PERCOLATLON—(Sce Pollution, Purity, Surface-watcer). 
casement to pollute, 133, 134. 
natural right to purity of, 133, 295. 
no easement in, or natural right to flow of water by, 121, 122 et seg., 291. 
right of landowner to appropriate or divert, 122 et seg., 292, 293. 
limitation of, 292, 293. 
PERMANENT EASEMENTS—(See Easements). 
PERPETUAL INJUNCTION—(See Injunction). 
PEW — 
right to use a particular pew in church, an casement, 230. 
PLEADINGS—(See Highway, Indian Easements Act, Indian Limitation 
Acts, Light, Natural Rights, Prescriptive Easements, Proof, Support, 
Water, Way). 
in suits for disturbance of casements, 
by defendant, 609, 610, G11, 612. 
either party, should state a clear and exact title, 608. 
plaintiff, how should be framed, 608 et seq. 
reversioner, 612. 
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POLLUTION—(See Percolation, Purity). 
of air, 194, 265 ef seq., 358, 492. 
water, 108, 133, 134, 194, 289. 

right of, an casement, 108, 133, 194, 239. 
acquisition of, 108, 133, 289, 
extent and mode of enjoyment of, 133, 134, 486, 

492 ct seq. 

novel user of, permissible if not excessive, 486, 494. 


POND—(See Natural Lakes or Pends). 
right to take water from, an easement, 133. 


PRE-EMPTION—(See Highway). 


PRESCRIPTION-—(Sce Acquiescence, English Prescription Act, Enjoyment, 
Indian Limitation Acts, Interruption, Mofussil, Presidency Towns, 
Prescriptive Easements). 

cannot run in case of illegal grant, 319, 424. 
corporation can claim by, 1l. 
definition of, 410. 
difference between, and custom, 31, 206, 207. 
casements may be acquired by, independently of Indian Easements Act 
and Indian Limitation Act, 45, 70, 71, 463, 466, 467. 
history of, 410 et seq. 
in England, 412 et seq. 
India, 445 ct seq. 
is a positive law, 160, 421. 
must be lawful in its inception, 424. 
reasonable in its nature and certain, 207. 
private nuisance may be protected by, 192. 
rights not acquirable by, 121, 224, 232, 249 ct seq. 
theory of, 154, 155, 414, 422, 423 439. 
under the common law, 414 et seq., 420. 
English Prescription Act, 418 ef seq., 433. 
French law, 411, 412. 
Roman law, 411. 
user merely an element in, 413, 414. 


PRESCRIPTIVE EASEMENTS—(Sce Prescription). 
against whom can be acquired, 441 et seq., 457, 458. 
not be acquired, 442 ef seq., 457, 458, 467, 468, 
by whom can be acquired, 441 et seq. 
extent and mode of enjoyment of, 492, 493, 494, 504 et seq. 
pleading of, 608, 610, 611, 612. 
PRESIDENCY TOWNS— 
law of, 41, 42. 
prescription in, 446. 


PRESUMED GRANT—(Scee Acquisition of Easements, Presumption). 
easement arises under, as incident to grant of dominant tenement, 338. 


TS 
PRESUMED RELEASE—(Sce Extinction of Easements). 


PRESUMED RESERVATION—(See Acquisition of Easements, Quasi- 
Easements, Presumption). 
rule against, 366 et seq. 
exceptions to, 344, 345, 378, 388 ef seq. 


PRESUMPTION—(See Accessory Easements, Acqnisition of Easements, 
Presumed Grant, Presumed Release), 
of damage from invasion of legal right, 261, 597, 623, 624, 
dedication of highway, 30, 235. 
extent of private way, 505, 50S. 
grant of easement after requisite enjoyment, 71, 108, 119, 128, 142, 149, 
150, 156, 161, 172, 222; 
414, 427, 445. 
how and when irrebut- 
table, 150, 151, 161, 416, 
417, 445. 
on a severance of tenements, 163, 166, 167, 169, 170, 
326, 339, 343. 
how rebuttable, 347, 351, 
390, 391. 
lost grant, 150, 156, 241, 416, 419, 427. 
statute, 241. 
ownership of soil of highway, 238. 
how rebuttable, 238. 
of ownership of soil of private river or stream, 26, 215, 219, 274. 
way, 104, 238. 
how rebuttable, 238. 
public river, 210 220 
how rebuttable, 222, 
public rights of fishery, 221. 
how rebuttable, 222. 
reservation of casements on a severance of tenements, 358 ef seq. 
how rebuttable, 
390, 391. 
rights of fishery of opposite riparian owners, 219. 
support for surface by subjacent minerals, 170, 301. 
how rebuttable, 170, 301. 
trust in favour of public or portion of public, 207, 241, 242. 


PRIVACY —(See Indian Basements Act). 
in England, no right to, exeept by covenant, 33. 
India, casement of, acquisition of, 33, 34, 210 el seq. 
character of, 210. 
disturbanee of, 213. 
action for, hy whom maintainable, 
aS 

extent of, 211, 


(TS) 


PRIVACY —continucd. 
in lndia (continued). 
law as to, in Bengal, 211. 
Bombay, 211. 
Madras, 211, 212. 
NW r, 212. 
remedy for invasion of, before casement aequired, 212, 213. 


PRIVATE NUISANCE—(See Abatement, Nuisanice). 


PRIVATE STREAM—(See Artificial Stream, Natural Stream, Presumption, 
River, Water). l 
definition of, 268, 269. 


PRIVATE WATERS—(See River). 
definition of, 215, 217, 219. 
public cannot acquire right to fish in, 217. 


PRIVATE WAY—(Sce Way). 


PROFITS A PRENDRE—~(Sce Indian Easements Act, Indian Limitation 
Acts). 
analogy between, and easements, 5. 
cannot be claimed by custom, 5, 206. 
definition of, 4, 526. 
differences between, and casements, 4, 5, 6, 206. 
exclusive, 5, 661. 
ean be trespassed upon, 5, 220. 
in India, fusion of, in easements, 5, 6, 7, 218, 453. 
instances of, 4, 218, 327, 657, 659, 660, 661, 663. 
nature of, 5, 526, 660, 661, 662. 
negative obligation of servient owner in reference to, 523, 526. 
origin of word, 39. 


PROFITS A PRENDRE IN GROSS, 5, 232, 248, 249. (See Indian Ease- 
ments Act, Indian Limitation Aets). 


PROFITS IN GROSS—(See Profits à Prendre in gross). 


PROJECTING BRANCHES, 251 et seq. 
easement cannot be acquired in respect of, 251, 252, 253. 
ho analogy between, and projecting buildings, 253. 
remedy for, by abatement, 251, 252, 253. 
damages, 25-4. 
injunction, 253, 254. 
PROJECTING BUILDINGS— 
easement in respect of, 131, 264. 
extent of, 264. 
for purposes of ornamentation no prescription for, 250. 


right to have, penetrating neighbour's soil, cannot be acquired as an 
easement, 252, 253. 
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PROOF—(See Burthen of Proof). 
of easement after partition of dominant tenement, 484. 
grant of jalkar, or private rights of fishery, in publie waters, 222, 
larger easement than claimed, effect of, 509, 608, 609. 
mere lieense under s. 52 of J. E. Act, 662, 663. 
smaller easement than claimed, effect of, if right divisible, 609. 
user of one kind of way may raise the inference that another kind has 
been acquired, 505.. 


PROPERTY—(See Land, Sie utere tuo ut alicnum non ledas). 
natural spring when not the subject of, 6, 133. 
no right of, in light and air, 88, 263. 
water of natural stream, 26, 268, 277. 
support of land by land in its natural state is a right of, 139, 140, 264, 299. 
PROSPECT— 
right of, cannot be acquired as an easement, 13, 14, 249, 250. 
created by covenant or express stipulation, 13, 14, 249, 250. 
from a house, 13, 14, 249, 259, 321. 
tə a shop window, 250, 251. 
when and how enforceable, 14. 250, 321, 639. 
PUBLIC— 
dedication of highway to. (See Highway.) 
rights in water to, 276. 
rights acquired by general, distinguishable from casements acquired by a 
portion of, 30, 237. 
PUBLIC BODY— 
ability of, to obstruct growing easement as adjoining owner, 72. 
discretion of, how to be exercised, 205. 
injunction against, not granted as of right, 205, 206. 
is a trustec for the public or ratepayers, 205, 245. 
misfeasance of, liability for, 204, 245. 
negligence of, liability for, 176, 177, 181. 
non-feasance of, no liability for, 204, 245. 
obligation of, to give nutice in cases of support, 176, 177. 
remedy against, by mandamus, 205. 
repair of highway by, 243, 2-44. 
rights and liabilities of, in relation to highways, 244, 245, 246. 
nuisances, 200 ct seg., 205. 
PUBLIC ENTERTAINMENT — 
license to attend place of, transferable under I. B. Act, 28, 665, 6069. 
right to center place of, is a license, 656, 


PUBLIC HEALTH ACT, 1875 (SUPPORT OF SEWERS), AMENDMENT 
ACT, 1883,...107. (Sre Table of Statutes.) 


PUBLIC: NUISANCKE—(See Nuisance). 
PUBLIC OFFICER—(Sce Public Body). 
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PUBLIC STREAM—(NSee River, Water). 


PUBLIC WATERS—(Sce River, Sea). 
meaning of, 215, 216, 217, 221. 


PUBLIC WAY—(Sce Highway). 
PUNJAB— 


present law in force in, relating to easements, ol. 
PUNJAB COURTS ACTS, 51. (Sce Table of Statutes.) 


PUNJAB LAND REVENUE ACT, XVH or I887—(Sce Table of Statutes). 
casement created by, in favour of Governinent, 406. 


PURCHASER—(See Assignee). 


PURITY—(See Nuisance, Percolation, Pollution, Water). 
of air, 
natural right to, 265. 
of water, 
natural right to, whether flowing in defined stream or in percolations, 108, 
123, 133, 289, 295. 
natural or artificial stream, 123, 289, 
295. 


QUASI-DOMINANT TENEMENT—(Sce Quasi-Easements). 
being in lease does not prevent passing of guasi-easements, 365, 390. 


QUASI-EASEMENTS, 22, 23, 327, 338, 343 ef seq., 487. (See Acquisition of 
‘asements, Presumed Reservation, Quasi-dominant Tenement.) 
acquisition of, on a severance of tenements, as mutual and reciprocal 
easements, 389. 
by express reservation, 366 et seg., 377, 382. 
presumed additional grant, 345 et seq. 
reservation, 388 ef seq. 
on partition of joint property, 393, 394. — 
under a devise, 347, 351, 390, 391, 392. 
simultaneous conveyances, 390. 
definition of, 22, 23, 343, 350. 
distinction between, and easements of necessity, 343, 377, 378, 389. 
discontinuous easements, 327, 360 et seq. 
suspended casements, 343, 344. 
easements of light and air can pass as, 348. 
support can pass as, 350. 
way cannot pass as, 360. 
relating to water can pass as, 352. 
to pollute air can pass as, 358. 
extent and mode of enjoyment of, 487, 488. 


QUASI-SERVIENT TENEMENT—(See Quasi-Easements). 
when conveyed by grantor retaining quasi-dominant tenement, effect of, 
366 et seq. 
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QUASI-SERVIENT TENEMENT—tontinued. 
when retained by grantor conveying guasi-dominant tenement, effect of, 
345 et seg. 


QUIET ENJOYMENT—(Sce Covenant). 


RACES— 
custom to hold, on another’s land, not an easement, 31. 


RACE-HORSES— 
user of highway for watching trials of, is a trespass, 235. 


RACE-STAND— 
liberty to enter, by ticket for consideration, is a mere license, 658, 671, 672. 
(See License.) 


RAILWAY— 
right of landowner whose land severed by, to way over, 500, 501. 
extent of, 500, 501, 
516, 517. 


RAILWAY CLAUSES CONSOLIDATION ACT, 1845—(See Table of 
Statutes), 
easements of way created by, 406, 516. 


,AILWAY COMPANY—(Scee Corporation, Railway, Railway Clauses Con- 
solidation Act). 
acquisition of easements by, under implied or presumed grant, 12, 338, 346, 
acquisition of easements by, under statute, 406. 
exercise of statutory powers by, may protect non-natural use of land, 
259, 260. 


LAIN-WATER— f 
easement to discharge, upon adjoining land from projecting building, by 
dripping (stillicidium), 131. 
casement to discharge, upon adjoining land from projecting building, in 
a flow (flumen), 131. 
RAINY SEASON—(Sce User, Way). 
casement of way by boat acquirable though growing right exercised only 
during, 104, 112, 219, 220, 458. 
jalkar similarly acquirable, 219, 220. 
elect of, as causing non-user, 559. 
RECREATION—(Sce Custom). 
custom to enjoy lawful sport or, 31, 32, 209, 218. 
pleading of, 213. 
REFLECTED LIGH T—— 
position of dominant owner ag to, 10]. 


REGISTRATION—(See Indian Registration Act). 
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REGULATIONS. (See Table of Statutes). 
RELEASE—(See Express Release, Presumed Release). 
RELIEF—(See Damages, Declaration, Injunction). 
RELIGIOUS OBSERVANCES—{See Custom). 


customs and customary easements connected with, 209, 210, 213, 214. 
are not easements 
proper, 214. 
REMEDY—(See Abatement, Damages, Declaration, Injunction, Suit). 
by act of injured party, 230, 251 ef seq., 599 ef seq. 
suit, 194, 260 et seq., 297, 601 et seq. 


REPAIR—(See Building, Highway, Negligence, Party-wall, Public Body). 
dominant owner, duty of, to, for preservation of easement, 168, 231, 520, 
521, 522. 
liability of, to servient owner for damage for want of, 
p222. 
right of, to go on servient tenement to, 19, 20, 517, 518, 
519, 520. 
obligation of owner of ground floor or flat to keep it in, 164. 
upper floor or flat to keep it in, 164. 
servient owner, special liability of, to, 32, 231, 522, 523. 


RESERVATION—{See Express Reservation, License, Minerals, Mining 
Rights, Presumed Reservation, Presumption). 
casement or license of profit strictly incapable of exception or, 312, 657. 
when, operates as a grant, 311, 312, 657. 


REVERSIONER— 
acquiescence of, in regard to acquisition of easement, £03, 404. . 
exclusion of outstanding estates in favour of, under English Prescription 
Act, 443, 444, 459, 467, 
468, 
under Indian Easements 
Act, 468. 
under Indian Limitation 
Act, 459, 467, 468. 
sult by, for disturbance of easement, when maintainable, 601 et seq. 
pleading by, in, 602, 603, 604, 612. 
to resist claim to easement, 443, 444, 467, 468. 
REVIVAL OF EASEMENTS— 
after extinction, no, 533, 534, 536, 540. 
suspension, on a severance of tenements, 501, 592. 
by various methods under I. E. Act, 592. 


REVOCATION—(See License). 
extinction of easements by scrvient owner in exercise of power of, 588. 
RICE PLANTS— 


right to grow. on another's land, an easement, 231, 662. 
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RIGHTS IN GROSS—(Sce Highway, Indian Easements Act, Indian Limita- 
tation Acts, Way). 
character of, 5, 9, 10, 231, 232. 
difference between, and easements, 9, 10, 231, 232. 


RIPARIAN PROPRIETORS—(See Fishery, Irrigation, Presumption, Riparian 
Tenement, River, Water). 
easements of, in artificial streams or rivers, 112 ef sey., 289, 200. 
natural streams or rivers, 107 et seq., 183, 134, 289, 200. 
grantee or licensee of, position of, 289, 290, 295, 296, 297. 
natural rights of, in artificial stream or river to purity of water, 289. 
when joining natural streani 
or river, 269 et seq. 
natural lakes or ponds, 134, 135, 290. 
private natural streams or rivers, 107 ef seq.. 123, 128, 
133, 215, 219, 261, 262, 268 ef seq., 289. 
public streams or rivers, 275, 276. 
subject to public right of 
navigation, 275. 
to divert their own artificial inerease of a natural 
stream, 289. 
natura! right of, to protect their lands from inundation, extent of, 275, 290, 


294. 
ownership of riparian tenement, the foundation of rights of, 273, 277, 281, 
296. 


relative position of opposite, 274, 275. 
upper and lower, 273, 274. 
rights of, as against Government, 288, 289. 


RIPARIAN TENEMENT— 
for acquisition of casements in water, must abut on stream, 109. 
for enjoyment of natural rights in water, must abut on, and be in daily 
natural contact with, stream, 273, 275. 


RIVER—(Sce Foreshore, Presumption, Private Waters, Public, Public 
Waters, Riparian Proprietors, Water). 
navigable, primd facie meaning of, 216. 
private, non-navigable and non-tidal, is, 26, 219. 
non-tidal but navigable, is, 217, 219. 
ownership of soil of, 26, 215, 219. 
rights of fishery in, 215, 219. 
right accessory to, 519. 
public, must be tidal and navigable, 216, 221. 
foreshore of, rights relating to, 216, 217. 
when, is part of the sea, 217. 
ownership of soil of, 216, 221, 246. 
private rights of fishery in, 216, 221 et seq. 
right accessory to, 519 
public rights of fishery in, 216, 217, 224, 225. 
rights accessory to, 217, 519. 
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RIVER—continucd. 
public (continued). 
public rights of navigation in, 246, 275. 
right accessory to, 246, 247. 
“right to follow,” 223. 


ROMAN LAW, 34,37. (See History of Easements.) 
ROLT’S (SIR JOHN) ACT, 1862...615. (Sce Table of Statutes.) 
hOOTS—(Sce Projecting Roots). 


SCHEDULED DISTRICTS ACT, XI1V or 1874...46, 48, 49, 51, 703. 
Table of Statutes.) 
SEA—(See Foreshore, River). 
natural unqualified right to defend land from injury by, 294. 
ownership of soil of, within territorial limits, 224. 
private rights of fishery in, within territorial limits, 224. 
publie rights of fishery in, 217, 224, 225. 
on foreshore of, 217. 
navigation in, 217, 


SECONDARY EASEMENTS, 19. (See Aecessory Easements. ) 
SERVIENT HERITAGH—(See Servient Tenement). 

SERVIENT OWNER—(See Servient Tenement). 

SERVIENT TENEMENT, 3, 7, 55. (See Repair, Support, User, Way.) 


(Sce 


burthen on, cannot be increased by dominant owner, 89, 90, 91, 162, 474, 
475, 561, 562, 563 et seq., 578, 582 
ct seq., 585. 
intervening owner, 304, 481 et seq. 
cesser of mortgagor's ownership of, does not extinguish easement lawfully 
imposed by him, 588. 
destruction of, extinguishes easement, 590, 591. 
owner of, acquieseence of, in acquisition of easement. (See Acquiescence. ) 
eannot require continuance of easement, 59, 109, 132, 530, 593. 
obligation of, not to render easement diffieult or incapable of 
enjoyment, 168, 474, 523. 
right of, to obstruct excessive user, 477 et seq. 
use, in any way eonsistent with full enjoyment of 
easement, 18, 187, 523. 
when entitled to compensation for damage to servient tenement. 
(See Repair. ) 
on discontinuanee of easement, 
593. 
not liable for disturbance of easement, 606, 607. 
permanent alteration of, by superior force, extinguishes easement, 589, 
590. 
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SERVIENT TENEMENT—continued. 
rebuilding of, on same site within twenty years, effect of, 592. 
restoration of, by alluvion, within twenty years after complete destruction, 
effect of, 592. 


SERVITUDES, 34, 35, 36. 
easements known to Roman law as, 35. 
of wider meaning and application than easements, 35. 


SERVITUS AQU.E DUCEN DÆ, 57. 
SEVERAL FISHERY—(See Fishery). 


SHUTTERS— 
occasional or periodical closing of, does not prevent acquisition of easement 
of light, 438. 


SIC UTERE TUO UT ALIENUM NON LHDAS— 
application of the maxim, 135, 172, 173, 257, 306, 307, 412. 


SIGN-BOARD— 
right to affix, to a neighbour’s wall, an casement, 230. 


SIGN-POST— 
right to keep, opposite a house of entertainment, an easement, 230. 


SIMULTANEOUS CONVEYANCES—(See Quasi-Easements). 


SLUICEK— 
diversion of water by means of, 108, 112. 


SMELL—(See Air, Nuisance, Pollution). 
nuisance of, 194, 195, 265, 266, 267. 


SMOKE—(See Air, Nuisance, Pollution). 
nuisance of, 194, 195, 265, 266, 267. 


SOIL—(See Highway, Presumption, River, Sea, Way). 
right to, is a corporeal right, 63. 
take all the minerals under another’s land is a right to the soil 
itself, 64, 327. 


SOUTH BREEZE —(See Wind). 
right to enjoyment of, acquirable by covenant or express grant, but not 
by long enjoyment, 78, 79, 251. 
how enforceable, 13, 14, 321, 639. 


SOUTH CANARA— 
Kumki right in, not an easement, 254. 


SPECIFIC RELIEF ACT, I or 1877 (Appendix V, 696)—See Table of 
Statutes). 
“adequate relief ” not defined in, 628, 629. 
probable meaning of, 629. 
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SPECIFIC RELIEF ACT—continued. 
injunction under, for disturbance of easements, 46, 196, 453, 626 ct seq., 
640. 
mandatory, 632 et seq., 640. 
perpetual, 626, 628 et seq., 
640. 
laches, effect of, ander, 630, 636, 637, 
relief under, for nuisances, 196, 


SPORT—(See Recreation). 


SPRING—(See Surfaee-Water). 
right to go on another’s land to take water from, acquirable as an ease- 
ment, 6, 132. 


by custom, 32. 
water of natural, is res nullius, 4, 130. 


STATUTE— 
as an instrument of severance is a statutory agreement between the 
parties, 171. 
Crown or Government, when bound by, 466. 
eustom cannot override, 209. 
easements created by, 405, 406, 407, 516, 517, 
in favour of Government, 405, 406. 
individuals, 405, 406, 407, 516, 517. 
extinetion of easements by operation of, 530, 531. 
remedy for, 531. 
grant of easement if at variance with, is void, 319. 
highway may be created by, 235. 
extinguished by, 246. 
powers conferred by, to commit acts otherwise actionable must be im- 
perative, 259, 260. 
presumption of lost, 241. 


STATUTE LAW REVISION ACT, 1883...614, 615, (See Table of Statutes. ) 


STATUTE OF 32 HEN. VIII c. 2. (See Table of Statutes.) 
limitation of writ of right by, 416, 


STATUTE OF 21 JAC. I c. 16. (See Table of Statutes.) 
limitation of possessory action by, 416. 


STATUTE OF MERTON, 415. (See Table of Statutes.) 


STATUTE OF WESTMINSTER—(See Table of Statutes). 
limitation of writ of mort d’ancestor by, 415. 
novel disseisin by, 415. 
right by, 415. 


STILLICIDIUM, 131. 
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STREAM—(See Artificial Stream, Natural Stream, Presumption, Riparian 
Proprieiors, River, Water). 
no right by way of easement to all the water of a running, 108, 109. 


SUBORDINATE EASEMENTS, 18, 19. 
interruption preventing acquisition of principal easement need not also 
prevent acquisition of, 435. 


SUIT—(See Damages, Declaration, Disturbance of Easements, Injunction. 
Parties, Pleadings). 
decree in, when claim is in alternative or divisible, 609. 
for compensation for injurious affection, when maintainable, 530, 531. 
disturbance of easements, 601 et seq. 
against whom may be brought, 604 et seq. 
burthen of proof in, 599. 
by whom may be brought, 601 ef seq. 
natural rights, 196 ct seg., 260 ct seq., 297 et seq. 


SUPPORT—(See Building, Extraordinary Support, Floors, Flats, Increased 
Support, Indian Easements Act, Land, Negligence, Notice, Party-wall, 
Presumption, Repair). 

easements relating to, 
acquisition of, 135, 139, 140, 164, 168, 169, 457, 458, 468. 
classification of, 
A. Easements of support, 
are partly affirmative, partly negative, 136 et seg., 157. 
character of, 135, 136, 137, 146. 
disturbance of, 167, 168, 436, 597, 612, 651. 
excessive user of, effect of, 161, 162, 481, 551, 584, 585. 
extent of, 164, 481. 
extinction of, 551, 584. 
pleading of, 612. 
(I) of excavated land by adjacent land, 139, 140, 162, 163. 
acquisition of, 140, 162, 163, 403, 4o4, 
468, 469. 
(2) of buildings by adjacent and subjacent land, 140 et seq. 
acquisition of, by covenant, 154, 155, 156, 
express grant, 143, 146, 150. 
express reservation, 366, 374. 
by long enjoyment, 143 et seq.. 
150 et seq., 426, 428, 429, 
430, 453, 454, 468, 409. 
(See Indian Kasements Act, 
Indian Limitation Acts.) 
by presumed grant, 142, 146, 
150, 163, 164, 346. 358S et 
seq., 390. 
character of, 146. 
extent of, 164, 451. 482. 
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SUPPORT—continued. 
easements of support (continued). 
(3) of buildings by buildings, 164 cé seq. 
acquisition of, by long enjoyment, 165, 453, 
454, 468, 469. (See In- 
dian Easements Act, 
Indian Limitation Acts.) 
presumed grant, 166, 167, 
358 et seq., 
390. 
reservation, 142, 
166, 167, 389, 
390. 
(4) of surface land by subjacent water, 168, 165. 
acquisition of, 168, 169, 306, 453, 454, 468, 
469. 
law as to, where existence of water is 
accidental, 169. 
B. Easements to take away support, 135, 169 et seg. (Sce Minerals, 
Mining Rights.) 
are usually acquired in mining operations, 169, 170. 
by what methods may be acquired, 170, 171, 172, 453, 
454, 466, 467. 
natural right of, 135, 139, 140, 299 et seg. 
disturbance of, 301 et seg. (Sce Natural Rights.) 
arises ordinarily in building or mining 
operations, 301, 302. 
cause of action for, how constituted, 
302, 303. 
extent of, 304. 
nature and extent of land subjcet to, 304, 305. 
origin of, 139, 140, 146, 299, 300, 301. 
no, for surface land by subjacent water, 168, 306, 307. 
pleading of, 306 
release of, by covenant, 305. 
supersession of, by statute, 305. 


SURFACE LAND—(See Minerals, Support). 
SURFACE DRAINAGE-WATER— 


easement in, when carried off in defined and artificial channel, 121. 
natural right of every landowner to deal with his own, 121, 292, 293. 


SURFACE-WATER— 
appropriation of, flowing in defined channel, actionable, 272, 273, 292, 293. 
no easement in, when not flowing in known and defined channel, 107, 121. 
natural rights to, when not flowing in known and defined channel, 121, 
292, 293. 
difference between, when running in natural and defined course, and 
underground springs or percolations, 124, 125, 126, 292, 293. 
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SUSPENSION OF EASEMENTS— 
by unity of possession, 591. 


SUSPENSION OF NATURAL RIGHTS—(Sce Natural Rights). 


TANK— 
diversion of water from, not actionable, 291. 
interference with percolations to, not actionable, 291. 
right to take water from a neighbour’s, an easement, 132. 


TEMPERATURE— 
natural right to flow of water unaffected in, 134, 135, 273, 278, 281, 282. 
right to affeet temperature of flowing water, an easement, 135. 
extent of, when prescriptive, 492, 


TEMPORARY INJUNCTION—(See Injunction). 


TENANT—(See Indian Easements Act, Indian Limitation Acts, Landlord, 
Tenant for Life, Tenant for Years). 
can acquire easement of necessity against landlord, 343. 
easement commensurate with his lease by express or implied 
grant, 317. 
quasi-easement against landlord or his assigns, 345. 
can give ‘‘ consent or agreement ”? to enjoyment of easement so as to bind 
landlord, 419. 
eannot by prescription acquire easement against landlord, 318, 442, 457, 
458. 
eannot by preseription acquire casement against tenant of same landlord, 
318, 442, 457, 458. 
cannot by prescription acquire casement against tenant of another land- 
lord, 318, 442, 457, 458. 
exception to rule preventing acquisition of prescriptive casements by, 
442, 443, 457, 533. 
in possession of dominant tenement under lease does not lose easement 
on conveyance of dominant tenement in fee to frecholder of servient 
tenement, 532. (See Unity.) 
license granted by landlord to, and injurious to other tenants, revocable, 
676. 
of a manor ean by enstom acquire rights of way over other parts of the same 
manor, 442. 
power of, to create easements, 317. 


TENANT FOR LIFE— 
exelnsion of estate of, in computation of preseriptive period, 435, 443, 444, 
459, 467, 468. ; 
may join with immediate remainderman in dedicating, 235, 
power of, to interrupt growing right, 435. 
TENANT FOR YEARS —- 
exelusion of estate of, exceeding three years, in computation of prescrip- 
tive period, 443, 144, 459, 467, 468, 


Creo ) 
THEATRE—(See Public Entertainment). 


“ THEREWITH USED AND ENJOYED ”— 
effect of, or like words, in will or conveyance, 328, 329, 332 ef seq. 


TRANSFER—(See Alienation, Conveyance, Devise, Transfer of Property 
Act). 


TRANSFER OF PROPERTY ACT, 1882...9, 46, 49, 50, 53, 312 ef seq., 319, 
322, 337, 665, 700 (Appendix VI, 700). 
easement not defined in, 9. 
question as to grant being in writing under, 322, 323, 665. 
transfer of land or house under, passes easements annexed thereto, 46. 
49, 53,312 et seq., 337. 


TRANSFEREE—(See Assignee). 


TREES—(See Projecting Branches, Projecting Roots). 
right to go on neighbour’s land to pick fruit of overhanging, distinct from 
right to have trees overhanging, 518. 


TRESPASS—(Sce Jalkar, Profits a Prendre). 
injunction to restrain, 220. 
prescriptive right of way gathed by continued acts of, 16, 103, 406, 457, 
477. 
user of highway amounting to, 234, 235. 
will lie for disturbance of exclusive profit à prendre, 5, 220. 
not lie for disturbance of common or public fishery, 225. 


TRESPASSER— 

obstruction of growing right by, actionable, 607. 
TROVER— 

action of, in respect of fish taken ont of possession of captor, 220. 
TRUST— 

in favour of public, when will not be presumed, 241, 242. 

legal origin for profit à prendre arising ont of a presumed, 207. 


TRUSTEE—(Sce Public Body). 


UNITED PROVINCES—(See North-Western Provinces and Ondh). 
formerly North-Western Provinces and Oudh, 50, 212, 736. 


UNITY— 
of possession or seisin, effect of, on growing right, 432, 433. 
in relation to de facto ways, 335, 336, 337. 
easements of way, 335. 336, 337. 
possession suspends easement, 334, 591. 
seisin when extinguishing easement of necessity, 533, 534. 
other easements, 329, 334, 337, 532, 533. 
not extinguishing, or preventing acquisition of, easements, 
532, 533. 
way after, how should be claimed, 611. 
PE 50 
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UPPER BURMA LAWS ACT, XX oF 1886...52. (See Table of Statutes.) 
USER—(See Cessation of Enjoyment, Enjoyment, Interruption, Non-user). 
excessive, 89, 90, 91, 108, 162, 474 ef seg., 481, 482, 488, 489, 490, 493, 504, 
505, 507 ef seq., 561 ct seq. 
effect of, 162, 481, 482, 562 et seq. 
test of, 475. 
novel, when lawful, 485, 486, 505. 
repetition of acts of, must be reasonable, 511, 512. 
right of servient owner to obstruct excessive, 477 et seq. 
who are entitled to object to excessive or offensive, 474. 


VALUE— 
Diminution in, of dominant tenement, when a ground for relief by damages, 
650, 
VENTILATION—(See Air). 
VIBRATION— 


nuisance of, 194, 195. 

FIS MAJOR— 
how far an exemption from liability for non-natural user of land, 258, 260. 
non-user attributable to, not a ground of abandonment, 559. 


WALL—(See Building, Party-wall, Repair). 
easement to aftix sign board to neighbour’s. 230. 
nail beams or fruit trees to neighbours, 231. 

WATER—(Sce Artificial Discharge, Artificial Stream, Discharge, Irrigation, 
Natural Stream, Percolation, Pollution, Private Stream, Private Waters, 
Property, Public Stream, Public Waters, Purity, Rain-water, Riparian 
Proprietors, Riparian Tenement, River, Spring, Surface-Drainage-Water, 
surface- Water). 

casements relating to, 25, 59, 106 ct seq., 112 cl seq., 120, 121, 122 et seq., 132. 
133, 134, 278, 287, 289, 200, 293, 294. 
acquisition of, by acquiescence, 397. 
custom, 106, 298. 
express or implied grant, 106, 
108, 109, 112, 273 mn 
reservation on a severance 
of tenements, 366 et seq. 
long enjoyment, 106, 105, 109, 
112, 216, 120, 121, 270 m2 
419, 420, 435, 443, 444, 453, 
454, 467, 168, 469. (Sce Indian 
Kasements Act, Indian Limita- 
tion Acts.) 
necessity, 3H, 342, 3866, 367. 
presumed grant on a severance 
of tenements, 352 ef seq. 
presumed reservation as a matter 
of necessity, 3-41, 366, 367, 


WATE R—continuced. 
easements relating to (continued). 
elassitication of, 
A. In surface-water flowing in defined artificial channel, 112 et seq. 
to divert water for purposes of irrigation, 116 ct seq. 
B. In surface-water flowing in detined natural channel, 107 ct seq. 
(1) to divert the water from lower riparian owners, 107, 
103. 219. 

(2) to divert and impound the water for purposes of irriga- 
tion, 108, 109, 287. 

(3) to throw back the water upon higher riparian owners, 
107, 109, 278. 

(4) to pollute the water, 107, 133, 259. 

C. In subterranean water flowing in defined channel, 128 ef seq, 
disturbance of, 117, 118, 119, 120, 597. 650, 651. 
extent and mode of enjoyment of, 473, 477, 486, 487. 492. 493, $94. 
extinction of, 547 et seq., 581, 582. 583, 588, 589. (See Indian Easements 
Act.) 
pleading of, 612. 
natural rights in, 267 ct seq. 
alienation of, 295. 
classification of. 
A. In water flowing above or below ground in detined ot unde- 
fined artificial or natural channel, 

to purity of water, 133. 289, 295. 

B. In water flowing above ground in defined natural channel, 
268, 269. 

(1) to flow of water in its aecustomed course unobstructed, 
undiminished in quantity and quality, and unaffected 
in temperature, 107, 273, 276 et seq. 

(2) to primary or ordinary use and consumption of water, 
ad lavandum ct ad potandum, 280, 281. 

(3) to secondary or extraordinary use and consumption of 
water, for irrigation and manufacture, 280, 251 ef seq. 

Œ. In water flowing below ground in defined natural channel, 
122, 128. 268, 279. 
disturbanee of, 261, 262, 297, 298, 299. (See Natural Rights, Nuisance.) 
pleading of, 299. 
no natural rights in, unless flowing in defined natural channel, 268, 269. 
prescriptive rights in, unless flowing in defined artifieial or natural 
channel, 120. 
reciprocal easement in, in favour of servient owner, 59, 109, 132, 593. 


WATER COMPANY—(Sce Corporation). 
aequisition of way-leave and other easements by, 12, 407. 


WATERWORKS CLAUSES ACT. 1847...407. (See Table of Statutes, ) 


WAY—(Sce Accessory Basements, Aftirmative Easements, Boat, Discontinu- 
ous Kasements, Highway, Navigation, Presumption, Railway, Unity). 


WAY—continued, 
continuous, 559, 561. 
deviation from, rule of, 515, 516. 
differences between prescriptive private, and public, in manner of enjoy- 
ment, 512, 513. 
direction of, 102, 103, 513. 514, 515. 
easements of, 16, 17, 19. 32. 56, 63, 102 ef seq., 311, 312. 
acquisition of, by custom, 32, 237. (See Church, Market.) 
express grant, 103, 318, 327. 
implied grant, 103, 326, 328 ef seq. 
long enjoyment, 71, 103, 419, 420, 453, 
454, 467, 468, 469. (See Enjoyment, 
Indian Easements Act, Indian Limita- 
tion Acts.) 
necessity, 20, 103. 316, 339 ct seq. (See 
Necessity. ) 
are affrinative and discontinuous, 16, 102. 
burthen of proof of prescriptive, 105. 
eannot pass as quast-casements on a severance of tencinents, 
316, 360 ct seq. 
strictly be subject to exception or reservation, 
312. 
classification of, 
(1) general way for foot and horse passengers, carts, 
carriages, and other vehicles, 102, 495, 496. 
(2) driftway for foot and horse passengers or cattle. 
103, 496. 
(3) footway simpliciter, 103, 495, 496, 503. 
construction of grant of, 
gencral principles of, 336, 337, 494. 495, 496. 
special cases of, 502 ct seq. 
customary, aequisition of, 32. 237. 
obstruction of, 247. 
disturbance of, 105, 247, 597, 602, 650, 651. 
do not pass by presumption of law on a severance of tenants, 
331, 360. 
exception to foregoing rule, 331. 
excessive user of, 477, 486, 562, 563. 
right of servient owner to obstruct, or 
have restricted, 477, 563. 
catent and mode of enjoyment of, generally, 102, 103, 472, 
474, 475, 486, 494, 496, 500 ¿t seq., 524, 525, 526. 
extent and mode of enjoyment of, when acquired by decd of 
grant, 494A cf seq. 
extent and mode of enjoyment of, when acquired by pre- 
scription, 504 ct seq. 
extinction of, 534, 561 ct seg., 558, 559, 560, 590, 591. 
grunt of, partly void, partly valid, 320. 
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WAY—continued. 
easements of (continued). 
may be permanent or limited in duration or enjoyment, 17, 
102. 
subordinate, 18. 
non-user of, prior to acquisition by preseription, when con- 
sistent with requisite enjoyment, 104, 219, 220, 437, 448, 
449, 458. 
non-user of, subsequent to acquisition, effect of, 551 ef seg., 
559, 560, 561. Í 
pleading of, 105, 610, 6l1. 
servient owner cannot object to, when once acquired, 105. 
servient owner must not render, difficult or incapable of 
enjoyment, 523 ef seq. 
suspension of, 591. 
legally appendant or appurtenant will pass by transfer or devolution 
without use of particular or general words. 316, 337. 
meaning of “as of right” in Indian Limitation Acts as applicable to, 
456, 457. 
not legally appendant or appurtenant will not pass by transfer or devolu- 
tion without specific description or use of apt general words, 316 317. 
obstruction of, to be actionable must be substantial, 247. 
of accommodation, 516. (See Railway.) 
common occupation, SLL. 
repair of, 520. (See Repair.) 
selection of, £73, 514, 515. 


WEIR— 
easement to divert water by means of, 108. 
excessive user of, effect of, £77. 


WELL— 
diversion of water from, not actionable, 122 ct seq., 291. 
no easement in undefined overflow from, PAR 
natural right to underground water collected in, 122, 291. 
right to go on another’s land and take water from, an easement, 132. 
water confined in, is the subject of ownership, 291. 


eV LL-LIGHT ED ”— 

meaning and applieation of, 648. 
WILL—(See Devise). 
WIND—(See Air, South Breeze). 


no prescriptive right to free and uninterrupted current of, 70, 251, 425. 


WINDOW—(See Air, Alteration of Dominant Tenement, Aperture, Light). 
alteration of ancient, must not throw increased burthen on servient tenc- 
ment, 91, 474, 475, 485, 486, 561, 562, 565. 578, 582. 
permissible if substantial identity retained, 476, 477, 
486, 548, 563, 564, 577. 


r 
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WIN DOW—continued. 
alteration of (continued). | 
new, governed by same principles as alteration of ancient, 
438, 439, 563, 576, 581. 
blocking up ancient, effect of, 541 et seq., 548. 
decreasing ancient, effect of, under general law, 480, 481, 548, 565, 578. 
enlargement of ancient, 475, 478, 479, 480, 564, 566 ct seq., 582. 
intention to preserve ancient, how shown, 546, 548, 564, 565, 572, 573,675. 
limited right of servient owner to obstruct enlarged ancient, or new, 477, 
78, 479, 480, 567 ct seq. 
opening of new, or substantial alteration of old, not a wrongful act, 476, 
478, 479, 568. 
setting back ancient, 545, 546, 564, 571, 572, 573. 
at an angle with original plane, 545, 564, 571. 
in parallel plane, 545, 564, 571. 
forward ancient, 564, 574, 581. 


WRIT OF MORT DANCESTOR, 415. 
WRIT OF NOVEL DISSEISIN, 415. 
WRIT OF RIGHT, 415, 416. 


WRITING—(See Agreement, Express Grant, Grant, License, Transfer of 
Property Act). 


PEINTED IN GREAT HIGTAIN BY WILLIAM CLOWLS AND SONS, LIMITED, LONDON AND BECCLIS, 





